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INTRODUCTION 

[1] The plaintiffs, Quanta Services Inc. (“Quanta”) and Quanta Services of 

Canada Ltd. (“Quanta Canada”), are suing the defendant, Clifford Devine both in this 

action and in an action before the court in the state of Missouri, U.S.A. Mr. Devine 

seeks an order striking out or staying this action as against him. 

[2] Meanwhile, the plaintiffs seek an order that four other defendants in this 

action–Aaron Rokstad, Bernard Rokstad, Catherine Devine and Duane March–be 

examined under oath in British Columbia for the purpose of obtaining evidence to be 

used in the Missouri trial. Those defendants (the “Proposed Witnesses”) are all 

alleged to be associated with the defendant, Rokstad Power Corporation (“RPC”). 

Neither they nor RPC are parties to the Missouri action and the Missouri court has 

issued letters rogatory seeking this court’s assistance in obtaining their evidence.  

[3] The plaintiffs also seek an order relieving them from the implied undertaking 

of confidentiality that applies to evidence and documents obtained through the 

discovery process in this action so that material may be used in the Missouri case.  

ISSUES 

[4] Should the action against Mr. Devine be struck? 

[5] Should depositions for the Proposed Witnesses be granted, pursuant to the 

Missouri letters rogatory? 

[6] Should the plaintiffs’ implied undertaking of confidentiality regarding discovery 

materials from this action be waived? 

THE LITIGATION TO DATE 

[7] The plaintiffs build and provide maintenance services for electric transmission 

facilities. RPC is a competitor in that business. Mr. Devine was one of the 

developers of techniques and procedures that allow maintenance work to be 

performed on power lines without having to turn off the power. That work is known in 

the industry as “energized services”. 
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[8] In May 2008, Mr. Devine entered into a contract to provide technical training 

and support to Quanta and its employees, contractors and agents (the “Energized 

Services Agreement”). That agreement includes a choice of law clause, requiring 

any disputes arising under the Energized Services Agreement to be determined 

according to the law of Missouri, and a forum selection clause, requiring such 

disputes to be heard by courts in that state. 

[9] At the same time, Mr. Devine entered into a separate agreement to sell 

certain patents and other intellectual property to Quanta Canada (the “Intellectual 

Property Agreement”). That agreement also has a choice of law clause designating 

the law of Missouri, but has no forum selection clause. 

[10] The business relationship between Mr. Devine and Quanta ended in or about 

2012. In the Missouri action, which was commenced in October 2014, Quanta and 

Quanta Canada allege that Mr. Devine breached his agreements with them by 

providing services and confidential information to RPC. They also allege that he 

conspired with RPC, Aaron Rokstad, and Bernard Rokstad to breach the 

Agreements and injure the plaintiffs’ business. 

[11] RPC is a British Columbia company and Aaron Rokstad and Bernard Rokstad 

are British Columbia residents. The action against them in Missouri for conspiracy 

and inducing breach of contract was dismissed on July 10, 2015 because the 

Missouri court found that it lacked jurisdiction over them. The Missouri action is now 

proceeding only against Mr. Devine, with the trial scheduled for May 2018. (It has 

been discontinued against another defendant, Danford Tools and Technologies Inc., 

a company in which Mr. Devine is a shareholder). 

[12] After the Missouri court dismissed the claim against RPC and the Rokstads, 

the plaintiffs began this action on August 31, 2015. In addition to Quanta and Quanta 

Canada, the plaintiffs include a number of other Quanta subsidiaries who are not 

parties to the Missouri action and who were not parties to any contract with 

Mr. Devine. No trial date has been set in this action, so if the Missouri trial proceeds 

as scheduled, there will be a decision in that case before this one comes to trial. 
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THE APPLICATION FOR DISMISSAL OR STAY 

[13] The plaintiffs concede that the contracts at issue require the breach of 

contract claim against Mr. Devine to be heard in Missouri and say they have agreed 

not to proceed with that portion of the British Columbia action. This is not a case like 

Douez v. Facebook, 2017 SCC 33, where the grossly unequal bargaining power in a 

consumer transaction provided a strong reason not to enforce a forum selection 

clause.  

[14] However, the plaintiffs wish to proceed in British Columbia with the 

conspiracy claim against Mr. Devine and the other defendants, saying that the 

Missouri court’s jurisdictional decision leaves British Columbia as the only 

jurisdiction in which the conspiracy claim can be tried against all those who are 

alleged to have participated in the conspiracy. 

[15] Mr. Devine seeks dismissal or stay of the entire British Columbia action as 

against him, arguing that he should not be required to defend himself against 

essentially the same allegations in two separate jurisdictions. In his affidavit, he says 

he is 73 years old, suffering from both a heart condition and cancer, and that dealing 

with two pieces of litigation at the same time causes an increase in stress that is not 

good for either condition. 

[16] The extent to which this Court has or will exercise jurisdiction is governed by 

the Court Jurisdiction and Proceedings Transfer Act, S.B.C. 2003, c. 28 (“CJPTA”). 

The sections relevant to this application are: 

3  A court has territorial competence in a proceeding that is brought against a 
person only if 

… 

(d) that person is ordinarily resident in British Columbia at the time 
of the commencement of the proceeding, or 

(e) there is a real and substantial connection between British 
Columbia and the facts on which the proceeding against that 
person is based. 

… 
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10  Without limiting the right of the plaintiff to prove other circumstances that 
constitute a real and substantial connection between British Columbia and 
the facts on which a proceeding is based, a real and substantial connection 
between British Columbia and those facts is presumed to exist if the 
proceeding 

… 

(g) concerns a tort committed in British Columbia, 

(h) concerns a business carried on in British Columbia, 

… 

11  (1) After considering the interests of the parties to a proceeding and the 
ends of justice, a court may decline to exercise its territorial competence in 
the proceeding on the ground that a court of another state is a more 
appropriate forum in which to hear the proceeding. 

(2) A court, in deciding the question of whether it or a court outside British 
Columbia is the more appropriate forum in which to hear a proceeding, must 
consider the circumstances relevant to the proceeding, including 

(a) the comparative convenience and expense for the parties to 
the proceeding and for their witnesses, in litigating in the court or 
in any alternative forum, 

(b) the law to be applied to issues in the proceeding, 

(c) the desirability of avoiding multiplicity of legal proceedings, 

(d) the desirability of avoiding conflicting decisions in different 
courts, 

(e) the enforcement of an eventual judgment, and 

(f) the fair and efficient working of the Canadian legal system as a 
whole. 

[17] There can be no doubt that this Court has territorial competence. Mr. Devine 

is a resident of British Columbia and the alleged conspiracy is said to be a tort 

committed in British Columbia. The real issue is whether the Court should decline to 

exercise its territorial competence because Missouri is the more appropriate forum. 

That requires consideration of the relevant circumstances, including the 

circumstances listed in s. 11(2) of the CJPTA. 

[18] Many cases under s. 11(2) deal with parallel proceedings in two different 

jurisdictions. The Court is able to engage in a straightforward comparison of each of 

the specific factors listed in s. 11(2) and determine which jurisdiction is, on balance, 
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the more appropriate forum for all of the issues to be decided. See, for example, 

Billing v. Precisioneering DKG Corp., 2015 BCSC 270. 

[19] In this case, the nature of the plaintiffs’ claim and the Missouri court’s 

jurisdictional decision mean that it will not be possible for all the plaintiffs’ claims 

against all defendants to be disposed of in a single proceeding. The question is 

whether all of the plaintiffs’ claims against Mr. Devine can be heard in a single 

jurisdiction and, if so, which is the more appropriate forum. 

[20] The claim against Mr. Devine, in addition to breach of contract, is conspiracy. 

There two types of actionable conspiracy under Canadian tort law: predominant 

purpose conspiracy and unlawful means conspiracy: Pro-Sys Consultants v. 

Microsoft Corporation, 2013 SCC 57 at para. 73. In this case, the plaintiffs allege an 

unlawful means conspiracy in which Mr. Devine conspired with others to damage the 

plaintiffs by breaching his contracts with them. The relevant portions of the notice of 

civil claim read: 

41. The Defendants, or some of them, entered into an agreement 
whereby: 

(a) Devine and Danford Tools (or either of them) would carry out 
the Breaches of the Quanta Agreements; 

(b) The Defendants would assist Devine and Danford Tools to 
carry out the Breaches of the Quanta Agreements; and 

(c) The Defendants would benefit from the Breaches of the 
Quantum Agreements 

(collectively the “Unlawful Acts”). 

42. The Defendants carried out the Unlawful Acts and were aware, or 
ought to have been aware, that the Unlawful Acts would likely cause injury to 
the Plaintiffs. 

[21] Referring to all of the defendants initially named, including Mr. Devine, the 

Missouri complaint alleges: 

75. As described above, Defendants entered into agreements with one 
another to interfere with the Quanta Agreements. 

76. Defendants intended to interfere with the Quanta Agreements and, in 
fact, had a meeting of the minds related to a course of conduct at 
accomplishing those ends. 
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77. Defendants’ actions were wrongful in that they intended to engage in 
a conspiracy to breach the Quanta Agreements and to injure or destroy the 
trade or business of Plaintiffs. 

[22] Therefore, in order to succeed on the conspiracy claim in this action, the 

plaintiffs must first establish the breach of contract. If there was no breach of 

contract, there can be no basis for the alleged unlawful act conspiracy. The 

contracts at issue not only require the breach of contract claim to be decided 

according to Missouri law, but one of them also explicitly requires it to be decided by 

the Missouri court. As such, s. 11(2)(b) weighs in favour of the action against 

Mr. Devine proceeding as a whole in Missouri. 

[23] Sections 11(2)(c) and (d) of the CJPTA require the Court to consider the 

desirability of avoiding a multiplicity of proceedings and conflicting decisions. 

Because only the Missouri court can deal with the breach of contract claim, it is 

preferable that it deal with all other claims against Mr. Devine, if possible. If it finds 

that he breached his contract, it will also be in a position to decide if he conspired 

with others to do so, whether or not those others are still parties to the proceeding 

before it. 

[24] If the plaintiffs are not successful in proving a breach of contract in the 

Missouri court, that would likely dispose of the conspiracy claim against Mr. Devine 

(and all other defendants) in this action. If the plaintiffs are successful against 

Mr. Devine in Missouri, there may or may not be additional damages they could 

recover against other defendants in this action, but they could not recover any 

damages against Mr. Devine that duplicate those already awarded against him in 

Missouri. 

[25] Therefore, multiple proceedings against Mr. Devine are more likely to be 

avoided by leaving all claims against him to the Missouri court. The only proceeding 

necessary against Mr. Devine in British Columbia would be an action to enforce the 

Missouri judgment against a resident of British Columbia.  That enforcement action 

is distinct from an action to establish liability. Nothing in s. 11(2)(e) requires 

Mr. Devine’s liability to be determined in this jurisdiction. 
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[26] The plaintiffs clearly have the resources to litigate liability issues in two courts, 

if necessary, and have chosen to do so. In my view, it would be unfair to require that 

of Mr. Devine, as an individual party. 

[27] The plaintiffs argue that they would lose a juridical advantage if they could not 

pursue Mr. Devine in British Columbia because the damages awarded for 

conspiracy may be different and greater than those for breach of contract. The major 

difference is that damages available in conspiracy may include disgorgement of 

profits. But that is a remedy the plaintiffs may still seek against RPC in this action. 

[28] As such, the specific and systemic fairness factors in ss. 11(2)(a) and (f) also 

weigh in favour of the action against Mr. Devine proceeding in Missouri court alone. 

[29] I conclude that s. 11(2) favors this Court declining to exercise its jurisdiction in 

respect of the claims against Mr. Devine and order the action stayed as against him. 

LETTERS ROGATORY 

[30] The second matter before the Court on these applications relates to the 

letters rogatory (or letters or request) issued by the Missouri court, asking this Court 

to order that the Proposed Witnesses appear for depositions under oath by counsel 

for the plaintiffs and the defendant in the Missouri action. This is related to the third 

issue—the requested release from the implied undertaking. At the proposed 

depositions, the plaintiffs may wish to question the witnesses about documents that 

have been produced in this action. 

[31] The plaintiffs propose that the depositions take place in British Columbia 

before a commissioner, who will be a senior member of the British Columbia bar, 

and that they be transcribed by an official court reporter and videotaped. 

[32] The Proposed Witnesses say the depositions are not necessary because they 

are prepared to attend trial in Missouri. They also say that the proposed depositions 

are really for the purposes of discovery, rather than trial, and that the plaintiffs are 
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attempting to obtain additional discovery in this action while also obtaining RPC’s 

confidential business information. 

[33] The enforcement of letters rogatory by this Court is governed by s. 53 of the 

Evidence Act, R.S.B.C. 1996, c. 124 and s. 46 of the Canada Evidence Act, R.S.C. 

1985, c. C-5. Under both sections, the order is a discretionary one, but the law is 

clear that a request for assistance from a foreign court should be honoured wherever 

possible: Maverick LNG Holdings Ltd. v. TeekayShipping (Canada) Ltd., 2009 BCSC 

1538 [Maverick] at para. 20. 

[34] However, the Court must balance the need for judicial comity and respect 

between courts with the protection of British Columbia citizens from unduly 

burdensome processes at the hands of foreign litigants: Maverick at para. 23. 

[35] The factors a court will consider on an application to enforce letters rogatory 

include: relevance; whether the evidence is necessary for trial and will be adduced 

at trial if admissible; whether the evidence is otherwise obtainable; whether the order 

sought is contrary to public policy; whether any documents sought are identified with 

reasonable specificity; and whether the order sought is unduly burdensome: 

EchoStar Satellite Corporation v. Quinn, 2007 BCSC 1225 at para. 38. 

[36] The pleadings in the Missouri action allege that Mr. Devine provided technical 

support, training, and confidential information to RPC and/or the Proposed 

Witnesses, Bernard and Aaron Rokstad. Any evidence the Proposed Witnesses 

have on those matters is clearly relevant and necessary. This application turns on 

whether the evidence is otherwise obtainable and whether the order sought is 

unduly burdensome. 

[37] The plaintiffs say the stated willingness of the Proposed Witnesses to attend 

trial in Missouri at the appropriate time is not sufficient because, if they do not in fact 

do so, the Missouri court has no jurisdiction to compel their attendance or impose 

any sanction. In Campbell Estate v. Stenhouse, [1995] B.C.J. 2304, the court said at 

para. 15: 
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15 The willingness of a witness to attend the foreign trial is certainly one 
factor the court should consider in reviewing the burden placed on the 
witness by compelled attendance in British Columbia. It is, however, not 
determinative of the exercise of judicial discretion. … 

[38] I agree that the availability of necessary and relevant evidence in the Missouri 

trial should not have to depend on the voluntary attendance of the Proposed 

Witnesses when that court has no method of compelling their attendance and has 

deemed it necessary to issue letters rogatory to obtain their evidence. An 

undertaking by the Proposed Witnesses to this Court to attend in Missouri is also not 

an effective protection because any sanction this Court might impose for a breach of 

that undertaking could come too late for their evidence to be available at the 

Missouri trial. I am therefore satisfied that the evidence is not otherwise obtainable. 

[39] The Proposed Witnesses raise a more substantial objection in relation to the 

discovery aspects of the proposed depositions. The law at one time required the 

taking of evidence under letters rogatory to be clearly for the purposes of trial rather 

than discovery. However, the existence of a significant discovery component is now 

only one factor that the Court will consider in the exercise of its discretion: GST 

Telecommunications Inc. v. Provenzano, 2000 BCSC 72 [GST]. In GST, the court at 

paragraph 26 adopted the following from Henry Bacon Building Materials Inc. v. 

Canada (Royal Canadian Mounted Police)(1994), 98 B.C.L.R. (2d) 59 at page 67: 

The court in exercising its discretion must be mindful of the burden it is imposing 
on witnesses in Canada. A wide-ranging "fishing trip" type discovery imposes a 
greater burden than does simply providing known evidence for trial. The 
evidence obtained on discovery may or may not be used at trial, so in that sense 
it may not be necessary in the interests of justice. In light of these considerations, 
a request for discovery was typically rejected in British Columbia as too 
burdensome to be inflicted on a witness, save in exceptional circumstances. 

The decisions in Zingre and De Havilland indicate the question of whether the 
examination proposed is for a discovery or trial purpose is one factor, but not 
necessarily the determining factor in the exercise of the court's discretion. To 
automatically order examination of a witness so long as the evidence is for trial or 
to reject a request where the examining party seeks discovery, unless 
exceptional circumstances are shown, is to fail to apply the appropriate test of 
whether" the request would impose an undue burden on, or do prejudice to, the 
individual whose evidence is requested" (De Havilland, supra, at p. 719). 

In this case, much argument was directed at the issue of whether the 
examinations proposed were for trial purposes or really amounted to 
discovery. That labelling does not address the key issue and is no longer 
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determinative as to whether examination will be ordered, according to the 
authorities to which I have referred... 

What must be determined is the impact the proposed examination will have on 
the witnesses. 

(Emphasis added in GST) 

[40] In this case, the Proposed Witnesses are also defendants in an action in this 

jurisdiction involving the same transactions. Depositions in the Missouri action 

pursuant to letters rogatory may include an exploratory or discovery element related 

to that action, but they should not be used either in substitution of or in addition to 

discovery in this action. 

[41] The scope of proper examination pursuant to the letters rogatory is defined in 

the letters rogatory themselves. The reasons for seeking this Court’s assistance are 

stated by the Missouri court to be as follows: 

WHEREAS, Plaintiffs’ allegations stem from a series of contractual 
agreements (the “Services and Technology Agreements”) between the 
Plaintiffs, Clifford W Devine (“Devine”), and Danford Tools and Technologies, 
Inc (“Danford Tools”), and 

WHEREAS, it is alleged that Devine has breached the Services and 
Technology Agreements, inter alia, by providing (directly or indirectly) certain 
services and confidential information to Rokstad Power, Corporation (“RPC”); 
and 

WHEREAS, it has been alleged that Aaron Rokstad, Bernard Rokstad, 
Cetherine Devine and Duane March were employees of or consultants to 
RPC who may have knowledge concerning the services and confidential 
information provided by Devine to RPC which the Plaintiffs allege was done 
in breach of the Services and Technology Agreements… 

… 

[42] The draft order that the plaintiffs have prepared to define the relevant areas of 

inquiry at the proposed depositions goes far beyond that. It seeks to examine the 

witnesses on any and all knowledge they may have in the area of energized services 

and the sources of that knowledge. It also seeks information touching on RPC’s 

dealings with its own customers, including payments received. I find the Proposed 

Witnesses and RPC raise valid concerns about a competitor obtaining confidential 

information about their business and about duplicate discovery in this action. 
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[43] While I am satisfied that the letters rogatory should be honored, the resulting 

depositions should be limited to communications between Mr. Devine and RPC or 

the Proposed Witnesses, information provided to them by Mr. Devine touching on 

energized services or other matters covered by the agreements at issue, and any 

services Mr. Devine has performed for RPC. Contracts performed by RPC and the 

amounts it earned on those contracts may be relevant to damages recoverable in 

this action, but not to the Missouri action in which RPC is not a party. 

IMPLIED UNDERTAKING 

[44] I appreciate that in order to effectively question the Proposed Witnesses 

about the matters I have determined to be relevant at the deposition, counsel may 

have to refer the witnesses to other documents and evidence, probably including 

some obtained in discovery in this action. That requires consideration of the 

plaintiffs’ application for release from the implied undertaking of confidentiality that 

applies to the discovery process.  

[45] The existence of and rationale for the implied undertaking was discussed by 

the Supreme Court of Canada in Juman v. Doucette, 2008 SCC 8 [Juman]. The 

court said at para. 27: 

27 For good reason, therefore, the law imposes on the parties to civil 
litigation an undertaking to the court not to use the documents or answers for 
any purpose other than securing justice in the civil proceedings in which the 
answers were compelled (whether or not such documents or answers were in 
their origin confidential or incriminatory in nature). …  

[Emphasis in original] 

[46] The court further stated at paras. 32 and 38 that the undertaking will only be 

set aside in “exceptional circumstances.” An application for relief from the implied 

undertaking must be based on a “compelling public interest” that outweighs the 

examinee’s privacy interest and the public interest in the efficient conduct of civil 

litigation. On such an application, the court will normally have access to the 

documents or transcripts at issue (see para. 30). 
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[47] The plaintiffs rely on an apparent exception stated at para. 35 of Juman:  

35 The case law provides some guidance to the exercise of the court's 
discretion. For example, where discovery material in one action is sought to 
be used in another action with the same or similar parties and the same or 
similar issues, the prejudice to the examinee is virtually non-existent and 
leave will generally be granted. …  

[48] That exception does not apply in this case because, although the issues in 

this action and the Missouri action may be “the same or similar”, the parties clearly 

are not. The defendant in the Missouri action is Mr. Devine, against whom I have just 

stayed this action, while the Proposed Witnesses are defendants in this action but 

not parties to the Missouri proceeding. 

[49] There may be specific documents or other pieces of evidence disclosed in 

this action that are so highly relevant to the Missouri proceeding that the plaintiffs will 

be able to demonstrate a compelling interest. For example, a need to prevent 

witnesses giving directly contradictory evidence in two different courts may well be a 

compelling interest. But any release from the implied undertaking must be limited to 

specific evidence following a properly focused application. I find that a blanket 

release in advance from the implied undertaking is not appropriate. 

SUMMARY 

[50] In summary, the Proposed Witnesses will attend depositions in British 

Columbia to be examined for purposes of the Missouri action on the matters set out 

in para. 43 above. Counsel will have liberty to apply if they are unable to agree on 

the terms of an order setting out those issues.  

[51] Because the scope of the examinations will be much narrower than the 

plaintiffs sought, the total time allowed will be seven hours for all depositions, rather 

than the seven hours for each witness that the plaintiffs proposed. Should issues 

arise that make that time insufficient, the plaintiffs will have liberty to apply for further 

depositions. 
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[52] Because the Proposed Witnesses are defendants in this action, they will be 

entitled to party and party costs for their counsels’ preparation for and attendance at 

the depositions. Costs of these applications in relation to the letters rogatory and 

implied undertaking are in the cause. 

[53] The action against Mr. Devine is stayed, with costs payable forthwith. 

“Smith J.” 


