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Reasons for Judgment of the Honourable Mr. Justice Groberman: 

[1] This appeal concerns the forfeiture of $745,325.00 deposited by the appellant 

in respect of a contract for the purchase of a condominium. 

[2] The appellant agreed to purchase a unit in a proposed condominium 

development. The contract required the deposit of funds totalling 25% of the 

purchase price on specific dates prior to the completion of construction, and the 

purchaser complied with that requirement. The balance of the purchase price was to 

be paid on closing. As a result of events that I will describe, the purchaser did not 

secure financing in time to complete the purchase in a timely manner. The vendor 

refused further extensions and, purporting to rely on the terms of the contract, 

retained the purchaser’s deposit. 

[3] The purchaser commenced this action, alleging that the vendor was in breach 

of the contract, and seeking specific performance. In the alternative, he sought the 

return of his deposit, contending that the contractual terms calling for its forfeiture 

were invalid. In the further alternative, he sought relief against forfeiture of the 

deposit pursuant to s. 24 of the Law and Equity Act, R.S.B.C. 1996, c. 253. 

[4] The trial judge found against the purchaser. He rejected the contention that 

the vendor was in breach of the contract. He found that the provisions of the contract 

calling for the forfeiture of the deposit were enforceable, and he declined to grant 

relief from forfeiture. The purchaser appeals from that judgment. 

[5] At the hearing of this appeal, counsel for the purchaser advised the court that 

the purchaser is no longer seeking specific performance of the contract. He seeks 

only the return of the deposit, with interest. 

Background to the Case 

[6] On November 3, 2005, the purchaser entered into a contract with The 

Erickson Projects Limited Partnership to purchase a unit in a proposed development 

known as “The Erickson”. The purchase price was originally $2,910,000, but the 
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parties agreed to a modification to the contract in 2007, whereby the unit would be 

constructed with limestone floors and the price increased by $71,300. 

[7] The purchaser deposited $291,000 with the vendor when the contract was 

entered into, and made additional deposit payments, as required by the contract, in 

September and October of 2006 and in January and February of 2007. The total of 

the deposits amounted to $745,325.00, being 25% of the final agreed purchase 

price. 

[8] The contract of sale included the following provisions: 

1.0 PURCHASE AND PAYMENT. 

… 

1.2 Payment of the Deposit by the Vendor’s Solicitor. 

In respect of the Deposit, the Vendor’s Solicitor is authorized: 

… 

(b) unless precluded by Court order, to pay the Deposit: 

… 

(iv) to the Vendor if the … purchase and sale contemplated 
by this Agreement is not completed by reason of the 
Purchaser’s default hereunder … without prejudice to 
any other right or remedy of the Vendor and subject to 
clause 7.7. If the Purchaser is in breach of any of the 
covenants or obligations hereunder, the Vendor may, 
at its election, retain the Deposit and accrued interest 
thereon as liquidated damages. The parties hereby 
agree that such amount constitutes a genuine pre-
estimate of the minimum damages suffered by the 
Vendor. The Vendor reserves the right to claim for 
further damages. For greater certainty … if the 
Purchaser fails to pay a subsequent deposit when 
required, the Vendor may elect to cancel this 
Agreement and, if the Vendor makes such election, the 
amount of the Deposit is forfeited to the Vendor…. 

… 

2.0 COMPLETION OF THE PURCHASE AND SALE. 

2.1 Completion Date. 

The completion of the purchase and sale of the Strata Lot will take 
place on the date (the “Completion Date”) to be specified by the 
Vendor which is not less than 10 business days after the day the 
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Vendor or the Vendor’s Solicitor notifies the Purchaser or the 
Purchaser’s Solicitor (the “Completion Date Notice”) …. 

… 

7.0 MISCELLANEOUS. 

… 

7.7 Time. 

Time will be of the essence and unless all payments on account of the 
Purchase Price, together with adjustments thereto as provided herein 
and all other amounts payable hereunder are paid when due, the 
Vendor may at its option: 

(a) cancel the Agreement by written notice to the Purchaser or the 
Purchaser’s Solicitor and in such event the amount theretofore 
paid by the Purchaser and any interest accrued thereon will be 
absolutely forfeited to the Vendor in accordance with clause 
1.2 without prejudice to its other remedies and which amount 
the Vendor will be entitled to be paid upon written demand 
therefor by the Vendor; or 

(b) elect not to cancel the Agreement, in which event the 
Purchaser will pay to the Vendor: 

… 

(ii) in the event of a late payment of the Closing Funds, in 
addition to the Closing Funds, a late closing fee in an 
amount set by the Vendor in its sole and absolute 
discretion. 

The Vendor may so cancel the Agreement at any time during the 
continuance of the default by the Purchaser, even if the Vendor has 
previously elected not to cancel the Agreement. If the Purchaser’s 
default continues beyond the extended date for completion 
established pursuant to clause 7.7(b), the Vendor may thereafter elect 
to cancel the Agreement or permit a further extension pursuant to 
clause 7.7(a) or 7.7(b), as applicable. 

[9] When the contract was entered into, it was estimated that construction of the 

project would be complete in December 2008, but it was acknowledged that the 

vendor could set the completion date and revise it from time to time. 

[10] In the fall of 2009, the purchaser embarked on an extended trip to Iran. He 

realized that the completion date might be sometime in the winter, and anticipated 

returning to Canada in the event that it was. Before leaving, he spoke to a mortgage 

broker about arranging financing for the completion of the sale, contacted a bank to 
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make preliminary inquiries about a mortgage, and spoke to a friend about attending 

to matters in relation to the purchase of the unit in his absence. 

[11] On December 21, 2009, the vendor sent a letter to the purchaser, advising 

that it anticipated that the completion date would be in early 2010. On February 10, 

2010, the vendor sent an update letter to the purchaser, advising that it anticipated 

that the completion date would be in mid-March. 

[12] On February 26, 2010, the vendor had a formal Notice of Completion Date 

delivered to the purchaser’s business address. The letter set March 15, 2010 as the 

Completion Date. Because the purchaser was staying at a remote agricultural 

property in northern Iran at that time, he did not learn of the closing date until March 

4 or 5. 

[13] The purchaser’s lawyer anticipated the need for an extension of the closing 

date to allow the purchaser time to return to Canada and to finalize financing. She 

contacted the vendor by e-mail on March 3, seeking a one-month extension. After 

some further correspondence, the vendor advised on March 8 that it was not 

prepared to grant such an extension. The lawyer then sought a two-week extension. 

[14] In the meantime, the purchaser was involved in a motor vehicle incident in 

Iran, and was hospitalized. On March 10, a neurological surgeon who examined him 

advised him to remain on bed rest for three weeks. The Iranian New Year was on 

March 20, 2010. This posed additional problems for the purchaser. He was needed 

in Iran to deal with annual reports and budgets in respect of his business interests 

there. As well, it was difficult to arrange air travel to leave Iran due to the large 

number of people travelling at that time. 

[15] On March 15, 2010, the scheduled completion date, the vendor agreed to 

grant the purchaser an extension of two weeks to March 29, 2010. It waived its right 

to charge an interest penalty for the extension, but required the purchaser to enter 

into an “Extenison and Amending Agreement”. The purchaser’s lawyer executed the 

agreement on his behalf. Clause 3 of the agreement read as follows: 
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3. In the event that the Purchaser fails to complete the purchase of the 
Strata Lot on the Completion Date, as modified by this Agreement, and the 
Vendor terminates the Purchase Agreement as a result of such default, the 
Purchaser and the Vendor agree that the Purchaser will release and pay the 
Deposit and all interest accrued thereon to the Vendor as follows: 

(a) the Purchaser and the Vendor hereby consent to and irrevocably 
direct and authorize: 

(i) McCarthy Tétrault LLP, as trustee of the Deposit … to release 
the Deposit and all interest accrued thereon to McCarthy 
Tétrault LLP, as agent for the Purchaser, such that the Deposit 
is deemed received by the Purchaser; and 

(ii) McCarthy Tétrault LLP, as agent for the Purchaser, to pay to 
McCarthy Tétrault LLP, as solicitors for the Vendor, the 
Deposit and all of the interest accrued on thereon [sic]; 

… 

(c) the Purchaser acknowledges that the payment of the Deposit in 
accordance with subsection (a) above is not a release of claims by the 
Vendor in respect of the Purchaser’s default under the Purchase 
Agreement, all of which claims survive the payment over of the 
Deposit, and is without prejudice to the Vendor’s other remedies in 
respect of the Purchaser’s default; and 

(d) the Purchaser acknowledges and agrees that McCarthy Tétrault LLP 
has at all times been solicitors for the Vendor and, in carrying out the 
steps set out in subsection (a) above is acting strictly as agent for the 
Purchaser at the request of the Purchaser and the Purchaser’s 
solicitor. 

[16] At the time the purchaser’s solicitor executed the extension agreement, she 

believed it would be possible to have financing in place prior to the revised 

completion date. The purchaser’s mortgage broker did arrange financing with a 

credit union, but the lender was only prepared to proceed if the purchaser and his 

wife both signed the mortgage documents at the branch. As the purchaser’s wife 

was not returning from Iran, that was not possible. 

[17] While closing documentation was exchanged between the parties’ lawyers, 

financing was not in place by the revised completion date. Late in the afternoon on 

March 29, the vendor’s solicitor wrote to the purchaser’s solicitor in the following 

terms: 

As you know, the Completion Date for the purchase and sale of the Strata Lot 
was scheduled for today, March 29, 2010 in accordance with the Offer to 
Purchase and Agreement of Sale (the “Contract”) between the Vendor and 

20
13

 B
C

C
A

 1
55

 (
C

an
LI

I)



Amiri v. One West Holdings Ltd. Page 7 

 

the Purchaser, but the Purchaser failed to complete the transaction. Time is 
of the essence of the Contract. As such, the Purchaser is in default of its 
obligations under the Contract. The Vendor was ready, willing and able to 
complete the transaction in accordance with the Contract and reserves all of 
its rights and remedies in respect of the Purchaser’s default. 

[18] On the same day and at about the same time, the solicitor for the purchaser 

faxed a letter seeking a two-day extension of the closing date to March 31, 2010. 

[19] On March 30, the purchaser’s solicitor e-mailed the vendor’s solicitor, 

advising that Mr. Amiri had returned to Canada, and that he had an approved 

mortgage. The lawyer expected to receive the mortgage documentation the following 

day, and to be in a position to close on Thursday, April 1. The vendor’s solicitor 

responded as follows: 

[M]y client advised the purchaser is in Default and will not allow any 
extension. 

Without Prejudice. If the purchaser is able to close by Thursday, the Vendor 
may allow the purchaser to close. 

[20] The purchaser was not in a position to complete on April 1, 2010, which was 

the day before the Easter long weekend. It appears that there were some verbal 

communications between agents for the purchaser and agents for the vendor 

concerning a further extension, but nothing was committed to writing. On April 6, 

2010, the purchaser’s solicitor sent an e-mail to the vendor’s solicitors on behalf of 

the purchaser in the following terms: 

We understand that the completion date is scheduled for April 8, 2010. As we 
our [sic] only in receipt of the file today, would it be possible for the Purchaser 
to get an extension on completion on or before April 16th without extension 
fee. Please provide me with your client’s position. 

[21] The vendor’s solicitors responded with an e-mail and a letter. The e-mail was 

as follows: 

I am afraid you are mistaken: the purchaser is in default of the extended 
completion date of March 29, 2010 and no agreement was reached before 
now to extend the completion date to April 8, 2010. 

Our client is not prepared to agree to extend the completion date to April 16, 
2010. However, we have now received instructions to extend the completion 
date to April 8, 2010 without an extension fee. 
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[22] The attached letter included the following provision: 

The Vendor is hereby resetting the completion date under the Purchase 
Agreement for Thursday, April 8, 2010. Time is of the essence. The 

Purchase Agreement, as amended hereby, remains in full force and effect, 
and all terms and conditions in the Purchase Agreement remain the same, 
except to the extent expressly amended hereby. 

If the Purchaser does not complete the purchase of the Strata Lot on 
Thursday, April 8, 2010 and provide all amounts owing under the Purchase 
Agreement, the Vendor reserves the right to terminate the Purchase 
Agreement and retain the deposit paid by the Purchaser thereunder, and all 
interest earned thereon, without prejudice to any other remedies of the 
Vendor. In such event, the deposit and all interest earned thereon will be 
released and paid to the Vendor as agreed to by the Purchaser pursuant to 
paragraph 3 of the Extension and Amending Agreement. 

[23] The parties exchanged closing documentation on April 7. On April 8, 

however, the purchaser was still not in a position to close. His solicitor again 

requested an extension to April 16, 2010, but the vendor rejected any further 

extension. Further communications between the parties on April 9, 2010 confirmed 

the vendor’s position that the contract was terminated and that the total amount of 

the deposit was forfeited. 

[24] By April 16, the purchaser secured the funds needed to complete the 

purchase. His lawyer wrote to the vendor’s solicitor, purporting to set April 20 as the 

new date for completion, but offering to complete on April 19 if the vendor desired to 

do so. The vendor continued to take the position that the contract had been 

terminated, and the transaction did not complete. 

Trial Judgment 

[25] At trial, the judge interpreted the contract as giving the vendor the exclusive 

right to set the completion date, and found that the purchaser was in breach of the 

contract when he failed to tender the balance of the purchase price on the 

completion date. No appeal is taken from that finding. 

[26] The judge then turned to the issue of whether the forfeiture provisions of the 

contract were enforceable. In accordance with the arguments presented by the 

parties, he considered that the issue resolved itself into a question of whether the 
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forfeiture of the deposit should be characterized as a “penalty” or as a “genuine pre-

estimate of liquidated damages”. 

[27] The judge was of the view that the deposit was not “out of all proportion” to 

the estimated damages. He therefore concluded that it was properly characterized 

as a genuine pre-estimate of liquidated damages. At paras. 171 and 172 of his 

reasons for judgment, he dealt with the issue succinctly: 

[171] I have concluded the Deposit was a genuine pre-estimate of 
liquidated damages and not a penalty. I do so for the following reasons: 

 the Contract itself provides some evidence that the parties 
themselves agreed the deposit amount was a genuine pre-
estimate of damages; 

 the plaintiff was a sophisticated businessman; 

 he had access to professional advice including that of a real estate 
agent who was knowledgeable of similar transactions several of 
which involved the Vendor or its affiliates; 

 the Contract was entered into with the plaintiff knowing full well the 
terms and conditions stipulated by the Vendor were non-
negotiable; 

 there was the uncontradicted evidence of Mr. Murray that the 25% 
Deposit reflected standard practice of not only Concord Pacific but 
other vendors in the pre-sale condominium market in Vancouver; 

 although there was a general sense of optimism about the re-sale 
value of high-end condominiums, it was also Mr. Murray’s 
uncontradicted evidence that there had been three major 
downturns in the real estate market including condominiums which 
he had experienced during his 30 year career. Concord Pacific did 
not know when the contract was entered into in 2005 what the 
market would be in December 2008, that being the originally 
contemplated construction completion date; 

 while Hall J.A. stated in Liu (C.A.) [Liu v. Coal Harbour Properties 
Partnership, 2006 BCCA 385] that he would have considered the 
question of penalty also as the time set for performance based on 
equitable principles (at paras. 23 – 28), this does not, in my view, 
assist the plaintiff. That is because on March 15, 2010 his legal 
representative signed The Extension Agreement. Paragraph 3 
provided that should the purchaser fail to complete on the 
scheduled completion date with the Vendor then terminating the 
purchase agreement, the parties agreed the purchaser would 
release and pay the Deposit and all interest accrued thereon to 
the Vendor. Accordingly, as of March 15, 2010, the plaintiff was 
agreeing to forfeit the Deposit if the transaction did not complete 
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due to his default on the new completion date, being March 29, 
2010. 

[172] When the terms of the Contract and the circumstances surrounding its 
making are examined, it cannot be said that the 25% deposit constituted a 
penalty as opposed to a genuine pre-estimate of liquidated damages. If a 
25% deposit is “much in excess of 20% of the purchase price”, which may not 
necessarily be the case, in my view, then it deserves greater scrutiny. In any 
event, the Deposit in this case does not, in my view, stand out as being “out 
of all proportion” to the potential damages suffered by the Vendor on the 
plaintiff’s breach. Nor is it inconsistent with other real estate transactions of 
this kind (Hinkson [Hinkson Holdings Ltd. v. Silver Sea Developments Limited 
Partnership, 2007 BCCA 408] at para. 36).  

[28] The judge also found that the purchaser, in failing to make timely 

arrangements, especially prior to his departure for Iran, was “effectively the author of 

his own misfortune.” In the circumstances, he concluded that it would not be 

unconscionable for the court to enforce the contract. 

Analysis 

[29] A five-justice division of this Court recently considered the law applicable to 

the forfeiture of deposits in real estate transactions in Tang v. Zhang, 2013 BCCA 

52. At para. 30 of that decision, Newbury J.A., for a unanimous Court, set out the 

principles concisely: 

[30] In conclusion, I suggest that the following general principles may be 
stated with regard to deposits in the present context:  

1. On a general level, the question of whether a deposit or other 
payment made to a seller in advance of the completion of a purchase 
is forfeited to the seller upon the buyer’s repudiation of the contract, is 
a matter of contractual intention;  

2. Where the parties use the word “deposit” to describe such a payment, 
that word should in the absence of a contrary provision be given its 
normal meaning in law; 

3. A true deposit is an ancient invention of the law designed to motivate 
contracting parties to carry through with their bargains. Consistent 
with its purpose, a deposit is generally forfeited by a buyer who 
repudiates the contract, and is not dependant on proof of damages by 
the other party. If the contract is performed, the deposit is applied to 
the purchase price; 

4. The deposit constitutes an exception to the usual rule that a sum 
subject to forfeiture on the breach of a contract is an unlawful penalty 
unless it represents a genuine pre-estimate of damages. However, 
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where the deposit is of such an amount that the seller’s retention of it 
would be penal or unconscionable, the court may relieve against 
forfeiture, as codified by the Law and Equity Act; 

5. A contractual term that a deposit will be forfeited “on account of 
damages” on the buyer’s failure to complete does not alter the nature 
of a deposit, but may be construed to mean that if damages are 
proven, the deposit will be applied against (“on account of”) them. If 
no damages are shown, the deposit is nevertheless forfeitable, 
subject always to the expression of a contrary intention. 

[30] As a result of the analysis in Tang, the arguments presented on this appeal 

are focussed somewhat differently than were the arguments at trial. In particular, the 

appellant recognizes that if the funds at issue are characterized as a “true deposit”, it 

is not necessary that they be a genuine pre-estimate of damages in order for the 

forfeiture provisions of the contract to be enforceable. 

[31] The appellant says that the language of the contract is inconsistent with the 

deposit being a “true deposit” in the sense referred to in Tang. He points to clause 

1.2(b)(iv) of the contract, which allows the vendor to retain the deposit “as liquidated 

damages” in the event of a breach by the purchaser, and also asserts that the 

amount of the deposit “constitutes a genuine pre-estimate of the minimum damages 

suffered by the vendor”. The deposit, the appellant argues, cannot be a “true 

deposit” if it represents liquidated damages. 

[32] I am not persuaded by the appellant’s argument. The original contract and the 

extension agreement make it clear that the parties intended the deposit to be held 

on account of the purchase price, and to be forfeited to the vendor in the event that 

the purchaser did not complete. The contractual document described the funds as a 

“deposit”. All of these indicia convince me that the funds are properly characterized 

as a “true deposit” in the sense described in Tang. The fact that the parties 

attempted to buttress the forfeiture provisions by also stating that the deposit 

constituted a genuine pre-estimate of damages does not preclude the 

characterization of the funds as a “true deposit”. 

[33] In my view, the forfeited funds constituted a deposit and the forfeiture 

provisions of the contract were enforceable. The appellant concedes that if the funds 
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constituted a “true deposit”, the forfeiture was not unconscionable. In any event, I 

would find that the reasons of the trial judge for not finding the forfeiture to be 

unconscionable are sound. 

[34] The appellant argued that the deposited funds were not a genuine pre-

estimate of liquidated damages because: 

(i) the contract allowed the vendor to seek a higher amount by proving 
actual loss; 

(ii) the parties did not actually anticipate that the market value of the 
property would fall; and 

(iii) forfeiture was allowed under the contract for a wide variety of 
breaches. 

[35] In light of my conclusion that the funds were a true deposit, it is not necessary 

to address these arguments. I would, however, say that it is not apparent that any of 

them would necessarily have succeeded. 

[36] In the result, I would dismiss the appeal. 

“The Honourable Mr. Justice Groberman” 

I agree: 

“The Honourable Mr. Justice Hall” 

I agree: 

“The Honourable Madam Justice A. MacKenzie” 
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