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Summary: 

The Endako molybdenum mine is within the traditional territory claimed by the 

Stellat’en First Nation. Beginning in 2008, Thompson Creek Metals began to apply 
for various permits that would allow it to expand modernize and expand mining 
operations. The Crown attempted to engage in consultations with the Stellat’en, but 

the consultations failed, largely because the parties took disparate views of the 
appropriate scope of consultation. The Stellat’en applied for declarations that the 

consultation had been inadequate and the chambers judge dismissed the 
application. Held: Appeal dismissed. The Crown did not err in conducting 
consultations on a piecemeal basis. This was not a case in which the Crown was 

engaged in high-level planning. Its mandate was limited to considering individual 
applications, and it did not err in consulting on those applications individually. The 

Crown was also correct in refusing to consider the extension of the mine’s life in the 
consultations. Thompson Creek Metals was entitled to mine on the land indefinitely, 
and it would have been an abuse of the Crown’s authority to use the permitting 

process as a backdoor method of reducing the mining tenure. 

Reasons for Judgment of the Honourable Mr. Justice Groberman: 

[1] This appeal concerns consultation between the Provincial government and 

the Stellat’en First Nation over the expansion of the Endako mine, an open-pit 

molybdenum mine. I will, for the sake of simplicity, describe the mine as being 

owned and operated by Thompson Creek Metals (as the chambers judge and the 

parties have done), though Thompson Creek Metals is, in fact, only the main 

participant in the joint venture that owns and operates the mine. 

[2] Unfortunately, as I will describe, the Stellat’en First Nation (the “Stellat’en”) 

and the Province took disparate views as to the scope of the duty to consult, and 

efforts at consultation were largely ineffective as a result of those disagreements. 

Whatever opportunities may have existed for accommodation seem to have largely 

been lost in the shuffle. 

[3] To a large extent, the problems were a result of the Stellat’en’s insistence that 

the process was required to address historical interference with its claimed 

Aboriginal rights, and with its position that the Province was required to undertake an 

overall review of the mine expansion project instead of dealing with various separate 
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applications on their own merits. For reasons that follow, I am of the view that those 

positions put forward by the Stellat’en are not correct in law. 

[4] At this stage, the various permits needed for the mine expansion have, at 

least for the most part, been granted, and the mine expansion is a fait accompli. 

While I am not persuaded that there should be any declaration or order in favour of 

the appellants in this case, the lack of full engagement of the parties in the 

consultation process is very unfortunate. It may be that the Stellat’en are now 

prepared to identify Aboriginal rights that may be adversely affected by the mine 

expansion, and to suggest ways in which accommodation can yet be put in place. I 

would encourage (though not order) the parties to engage in further discussions with 

a view to identifying any adverse effects of the mine expansion on the Stellat’en. If 

any such effects are identified, the parties may still be able to put in place 

appropriate accommodations. 

The Plaintiff First Nation 

[5] The Stellat’en is an Indian Band under the Indian Act, R.S.C. 1985, c. I-5. Its 

members (approximately 430 people) are descendants of the Carrier or Dakelh 

people, and the Stellat’en is a member of the Carrier Sekani tribal council. The 

traditional territory of the Carrier is in the North-Central part of British Columbia, in 

the Upper Fraser River watershed. 

[6] The main Stellat’en community is located near the confluence of the Stellaquo 

and Endako Rivers on Nadleh Bun (Fraser Lake). It is approximately 10 km. away 

from the Endako mine. The Stellat’en asserts that the mine detrimentally affects its 

traditional activities, including the harvesting of berries (especially huckleberries) and 

medicinal plants. It also says that the mine has a negative impact on hunting. One 

further area of concern to the Stellat’en is the potential for mine expansion to 

adversely affect François Lake, which is said to play a key role in Stellat’en cultural 

activities and whose waters constitute an important salmon habitat. 
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The Endako Mine and the Expansion Project 

[7] The Endako mine is located approximately 190 km. west of Prince George, 

south of Highway 16 (from which it is accessed) and north of François Lake (its main 

water source). It is located on land over which the Stellat’en claims Aboriginal title 

and rights. 

[8] Mining exploration in the area began in the 1920s, and the molybdenum 

deposit was discovered in 1927. Drilling with a view to commercial exploitation of the 

deposit commenced in 1962 and a decision to construct a producing mine was made 

in 1964. 

[9] The Province granted rights to the mine in 1965 with the issuance of the M-4 

permit, and the mine commenced operations in that year. Throughput gradually 

increased to 28,000 tonnes of ore per day in 1980. Except for a four-year period 

between 1982 and 1986, the mine has operated continuously since 1965. 

[10] The M-4 permit is a permit under s. 10 of the Mines Act, R.S.B.C. 1996, 

c. 293. It does not expire, but because it regulates a wide range of mine operations, 

major changes in the mine will typically require the operator to obtain governmental 

approval for permit amendments. As well, the terms of the permit require certain 

aspects of it to be updated and approved from time to time. 

[11] The “Approving Work System and Reclamation Program” is one component 

of the M-4 permit. It requires the filing of a mine reclamation or closure plan. The 

usual practice of the Ministry of Energy, Mines and Petroleum Resources (the 

“MEMPR”) is to include in a mines permit a requirement that the closure plan be 

updated and approved every five years. The Approving Work System and 

Reclamation Program component of the M-4 permit required a new closure plan to 

be submitted by December 31, 2008. 

[12] The Endako mine closure plan, approved in 2003, indicated that the mine was 

expected to continue to operate until sometime between 2011 and 2013. That 
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projection, however, was merely an estimate – if it became economically feasible to 

mine lower-grade molybdenum, the mine could continue in operation much longer. 

Presumably, if the price of the metal crashed, closure might have been accelerated. 

Much depended, therefore, on the price of molybdenum and the technology 

available to mine it. That said, the infrastructure of the mine was, at that time, almost 

40 years old, and if the life of the mine was to be extended appreciably, substantial 

new investment would be required. 

[13] In late 2007, with market prices for molybdenum high, Thompson Creek 

Metals developed plans for significant modernization and expansion of the mine. 

The plans involved the construction of a new mill and an increase to the rate of 

extraction of ore from 28,000 tonnes per day to 55,000 tonnes per day. In order to 

allow for the expansion, Thompson Creek Metals proposed to consolidate and 

expand the existing three pits into a single “superpit”, and to consolidate and expand 

existing tailings ponds. Rock dumps needed to be re-located away from the areas 

needed for pit and tailings pond expansion. The cost of the expansion project was 

estimated at $498 million. 

[14] The area physically disturbed by the mine would expand from 1,414 ha. to 

1,653 ha. Most of the new disturbance would occur within the perimeter of existing 

operations, so that the “footprint” of the mine would not be significantly expanded. 

The proposed new disturbance was as follows: 

Expansion of tailings ponds 105 ha. 
Relocation of rock dumps 98 ha. 

Expansion of the pit area 17 ha. 
New plant site 11 ha. 
Construction of new roads 8 ha. 

[15] As well, the expansion would require a significant increase in the amount of 

water drawn from François Lake. 

[16] Some aspects of the expansion plan required new permits or permit 

amendments, while other aspects of it were permissible under existing 
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authorizations. The regulatory framework did not provide for any overall approval of 

the expansion project. Rather, separate regulatory approvals were required for each 

of the permits or amendments that were necessary for the expansion project. 

[17] It was anticipated that the following applications would be made for provincial 

regulatory approvals of various aspects of the expansion project: 

1. A free use permit to allow removal of timber from an area of 6.2 
ha. where the proposed mill was to be constructed; 

2. An occupant licence to cut to remove timber from approximately 
302 ha. for the site of the proposed mill and for tailings facilities 
and rock dumps1; 

3. A notice of work for geo-technical testing of the area of the 
proposed mill and tailings ponds; 

4. A notice of work for mineral exploration activities related to the 
expansion project; 

5. An amendment to the M-4 permit approving site preparation and 

earthworks for mill expansion; 

6. An amendment to the M-4 permit approving construction of the 

mill and the expansion infrastructure; 

7. An amendment to the M-4 permit approving the works system 
and reclamation plan (increased throughput and closure plan); 

8. An amendment to the M-4 Permit for changes to tailings 
management; 

9. A permit for increased water withdrawal from François Lake. 

[18] All of these regulatory approvals were the responsibility of the MEMPR, other 

than those for the cutting of timber (which were the responsibility of the Ministry of 

Forests and Range) and the permit for increased water withdrawal (which was the 

responsibility of the Ministry of Environment). 

                                                 
1 The area to be cut under the occupant licence to cut would appear to be inconsistent with 
the assertion that the total new disturbance as a result of the mine expansion was to be 239 
ha. While this discrepancy is not explained in the evidence, the parties have not raised any 
issues in respect of it. 
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[19] At the time of the judicial review application before the chambers judge, the 

last three regulatory approvals listed above had not been granted. The judicial 

review was focussed on the amendment to the M-4 permit approving construction of 

the mill and the expansion infrastructure. The other approvals are of some 

relevance, though, because the Stellat’en contend that the Crown was required to 

structure its consultation in a fashion that dealt with the entirety of the expansion 

project rather than with each individual regulatory approval. 

Efforts at Consultation with Respect to Timber Removal 

[20] While this appeal is focussed on consultation efforts of the MEMPR, the initial 

efforts at consultation between the Stellat’en and the Crown resulted from 

Thompson Creek Metals’ applications for permission to remove timber. As these 

consultations demonstrate the nature of the dispute between the parties over the 

scope of consultation, it will be useful to begin by describing the discussions 

between the Stellat’en and the Ministry of Forests and Range over the timber cutting 

applications. 

[21] On March 31, 2008, Thompson Creek Minerals applied to the Ministry of 

Forests and Range for a free use permit to clear a 6.2 ha. area where mill 

construction was planned. The trees on the site were noted to be only 15-20 years 

old. 

[22] On April 2, 2008, Thompson Creek Metals applied to the Ministry of Forests 

and Range for an occupant licence to cut in order to clear a further area of 

approximately 302 ha.: 238.9 ha. for tailings facilities, 58.4 ha. for rock dumps, and a 

further 4.6 ha. for the planned mill. 

[23] The Ministry of Forests and Range referred the two applications to the 

Stellat’en on April 4, 2008. Although the Ministry had entered into a formal 

agreement with the Stellat’en to allow a 60-day response period for forestry 

applications within Stellat’en traditional territory, it did not afford such a time frame in 
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respect of the 6.2 ha. free use permit application. The District Manager for the 

Ministry wrote to the Stellat’en, saying: 

Of special consideration, please note that it is essential to the Endako Mine to 
be able to proceed with the development of the 6.2 hectare section as soon 
as possible to support the commencement of their $373.6 million mill 
expansion project. Although this time frame does not meet the 60 day 
Response Period as set out within the Forest and Range Agreement between 
the Ministry of Forests and Range and your First Nation, I am considering 
approving this particular 6.2 hectare area no later than March 20, 2008 [sic- 
this should be April 20, 2008] as it is essential to the Endako Mine’s 
substantial expansion project and the potential impacts to the economy of the 
local communities. 

[24] In the same letter, the District Manager indicated that he expected to make a 

decision on the occupant licence to cut application after June 9, 2008. 

[25] The Stellat’en responded to the District Manager by letter dated April 9, 2008, 

but apparently not received until April 23. The letter asserted Aboriginal interests, but 

Stellat’en indicated that it was not prepared to identify those interests or discuss the 

forestry applications unless the Province first engaged in consultation directed at the 

entirety of the expansion project: 

We understand that Endako’s [sic] proposes to expand its operations in the 
Project Area and you are requesting information regarding the Stellat’en First 
Nation’s Aboriginal interest in the area. 

We confirm that the Stellat’en First Nation have aboriginal interests in the 
Project Area but cannot review Endako’s Proposal or discuss the nature and 
scope of our interests without first consulting with the Province of BC on the 
proposal. 

… 

[W]e ask that you defer any further activity on Endako’s Proposal until the 
Province of BC engages in meaningful consultation with the Stellat’en First 
Nation on the project. 

[26] On April 23, 2008, the District Forest Manager approved the free use permit 

which allowed timber to be removed from a 6.2 ha. area. The District Manager 

responded to the Stellat’en’s letter on April 30, 2008: 

I understand from your letter that Stellat'en First Nation is asserting aboriginal 
interests within the project area. The Ministry of Forests & Range remains 
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responsible for considering any aboriginal interests that may potentially be 
impacted by the proposed timber removal for this Endako Mine expansion 
project. I understand that potential aboriginal interests which may be 
impacted by the activities directly related to the actual mine expansion are 
being considered through the Northwest Mine Review Process, being 
conducted by the Ministry of Energy, Mines, and Petroleum Resources out of 
the Smithers Mining Operations Division. 

Specific to the proposed [occupant license to cut] which was designed for the 
removal of 302.8 ha of Crown timber, I encourage you to actively participate 
in the consultation process, initiated with Stellat’en First Nation by the MoFR 
letter dated April 4th, 2008. The MoFR is interested in understanding the 
scope and nature of any specific Stellat'en First Nation aboriginal interests 
that may potentially be impacted by this proposed OLTC in order that the 
information can be considered and where appropriate, addressed prior to a 
decision being made. 

In addition, I have proceeded with the decision to approve the 6.2 ha Free 
Use Permit (FUP) referred to in the previous letter. This decision was made in 
the absence of any known specific aboriginal interest. To re-iterate from the 
previous letter, it was essential to Endako Mine to proceed with the 
development of the 6.2 ha section as soon as possible, in order to support 
the commencement of the $373.6 million expansion project. Although the 2 
week response timeframe utilized did not meet the 60 response period as set 
out in the current Forest and Range Agreement, the economic impact could 
have significantly affected the local communities, including the Stellat’en First 
Nation. 

[27] The Stellat’en responded on May 14, 2008, rejecting the possibility of 

consultation with the Ministry of Forests and Range, and restating its position that 

only consultation on the entire mine expansion project would meet the Crown’s 

consultation duties. The Ministry again wrote to the Stellat’en on May 26, 2008, 

requesting information concerning Aboriginal rights, but there does not appear to 

have been any response. The occupant licence to cut was formally approved by the 

Ministry on June 12, 2008, though it was dated for reference June 1, 2008. 

Consultation with Respect to the MEMPR Approvals 

[28] Thompson Creek Metals first communicated its intention to expand the 

existing mine to the Stellat’en First Nation at meetings in December 2007 and 

January 2008. 
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[29] The company’s first regulatory application in respect of the project was filed 

on February 11, 2008. This was a notice of work for geotechnical testing (test pitting 

and drilling) to investigate the ground properties at the planned site for the new mill 

and tailings facilities. The Crown referred the application to the Stellat’en on March 

10, 2008, noting that: 

As the proposed work program has minimal impact because of existing 
disturbance, it is believed that only formal notification is required at this time. 
However, your comments on this program are welcome, and if necessary, 
comprehensive consultation can be undertaken. 

[30] The date on which this first notice of work was approved is not in evidence, 

and it may have been very shortly after the referral to the Stellat’en. Certainly by late 

May, 2008, correspondence referred to this notice of work as having been approved. 

[31] On March 7, 2008 Thompson Creek Minerals submitted a second notice of 

work in relation to the Endako mine, this one related to mineral exploration activities. 

This application was referred to the Stellat’en on March 26, 2008, and the MEMPR 

requested that it receive comments by April 15, 2008. 

[32] On April 15, 2008, the Stellat’en provided a response setting out a position 

similar to that which it had taken in respect of consultations with the Ministry of 

Forests and Range: 

Thank-you for your letters … in which you request information regarding the 
Stellat’en First Nation’s aboriginal interests in regards to the specific permit 
applications. 

We confirm that the Stellat’en First Nation have aboriginal interests in the 
Project Area, and that in our view, the proposed activities will constitute an 
infringement of our aboriginal title and rights. 

It would appear to us that both of these permits, as well as a licence to cut 
permit application recently received from the Ministry of Forests, are part of 
an overall expansion project for the Endako mine site. The expansion of the 
Endako mine site would be a significant and important matter for our Nation 
and would require consultation and accommodation discussion with the 
Crown. Our Band has not been consulted by the Crown on this project, nor 
have we ever been consulted and accommodated for the original mine, and 
the resources that have been removed from our territory. 
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It seems unreasonable for the Crown to divide up its consultation into 
numerous specific sub-permits, when we have never been consulted upon 
whether the mine expansion should be allowed. 

… 

We are prepared to enter into a consultation process with the Crown and with 
the mine proponent at Endako to determine whether the proposed expansion 
may occur. 

…. 

We are opposed to the issuance of these permits until some reasonable 
consultation has occurred. 

Therefore, we ask that you defer any further activity on these permits, or 
otherwise on this proposed mine expansion project until the Province of BC 
engages in meaningful consultation with the Stellat’en First Nation…. 

[33] On May 20, 2008, Thompson Creek Metals gave the Crown formal 

notification that it would be seeking an amendment to the M-4 permit to allow it to 

expand its mill. In the letter, Thompson Creek Metals indicated that it wished to 

commence construction in the 2008 construction season, and it projected mill startup 

to occur in 2010. The company indicated that it was prepared to present an overview 

of the expansion project, and to discuss it at the June 3 meeting of the Northwest 

Mine Development Review Committee. 

[34] On May 28, 2008, the MEMPR provided Stellat’en with a “scoping document” 

dealing with the mine expansion plan, and inviting the First Nation to attend the 

Northwest Mine Development Review Committee meeting on June 3, either in 

person or by teleconference. Following a telephone conversation between a 

MEMPR representative and a representative of the First Nation on May 30, 2008, a 

second copy of the invitation was forwarded to the Stellat’en. 

[35] On May 29, a representative of the MEMPR responded to the Stellat’en letter 

of April 15, and outlined the process that the Ministry intended to follow: 

In your letter, you … requested the Province to defer any further activity on 
permits related to Endako’s proposed Mine Expansion Application until the 
Province of BC engages in meaningful consultation on that broader project. In 
consideration of that request, any [notice of work] or aspects of the [notice of 
work] that relate to the proposed expansion, that are not necessary for 
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submitting the Mine Expansion Application, will be deferred until the broader 
consultation on that Mine Expansion Application begins. 

The [notice of work] for geotechnical drilling (which has subsequently been 
approved) is necessary for Endako to go to the next step of submitting a Mine 
Expansion Application. This drilling is necessary to identify underground 
geologic structures that are suitable for the expansion of the mill facility, and it 
does not assume that the proper structures will be identified within the area 
immediately east of the present mill complex. Furthermore, the approval of 
this [notice of work] will in no way prejudice the subsequent consultation with 
the Stellat’en First Nation or the decision-making process regarding the 
subsequent Mine Expansion Application. 

The [notice of work] for mineral exploration (diamond drilling – which is 
currently under review) is linked to both current and future operations of the 
mine…. 

The applicant has been notified to divide the existing mineral exploration 
[notice of work] into two separate projects – one that is related to the Mine 
Expansion Application … and another that will be exploration-focussed. 

... 

The proposed mine expansion will … create further ground disturbance 
during the life of the operation, and will be subject to review under the 
Northwest Mine Development Review Committee. Your First Nation will be 
formally invited as full participants in this process. The initial meeting for the 
Endako expansion is slated for June 03, 2008, and the agenda for that 
meeting should be finalized in the very near future…. 

[36] On June 2, 2008, the MEMPR sent the Stellat’en an email, again confirming 

the Northwest Mine Development Review Committee meeting, and providing 

instructions for downloading a copy of the presentation that was to be made at the 

meeting. The Stellat’en did not attend the meeting, but did have a separate meeting 

with Thompson Creek Metals on June 8, 2008 at the band office. 

[37] On June 20, 2008, the Stellat’en wrote to the MEMPR stating that it was 

awaiting a formal invitation to join the Northwest Mine Development Review 

Committee, though, as indicated, it had already been asked to join. The letter also 

indicated that the Stellat’en required financial and technical resources in order to 

take part in the consultation process. It does not appear that the Province provided 

any such resources. At the hearing of the appeal, we were advised that Thompson 

Creek Metals provided some modest funding to the Stellat’en. 
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[38] Also on June 20, 2008, the MEMPR sent an email to the Stellat’en providing a 

two-page document that described the Endako project, and indicated that the 

Ministry wished to set up a meeting in late June or early July to continue 

discussions. 

[39] The next correspondence from the MEMPR to the Stellat’en was on June 30, 

2008, advising that the Ministry was considering approving site preparation for the 

proposed mill. The Ministry stated that “[t]his phase has a limited amount of impact 

due in part to the proposed clearing being a small size and being on a pre-existing 

cleared area of the mine site.” It indicated that it would consider any comments on 

the site preparation approval provided by July 7. It further stated that “[a]ny 

comments or concerns received after this date will still be addressed within the 

consultation process”, which it described as dealing with “the remainder of the 

Amendment to the Mines Act Permit applications, including the mill expansion, the 

upgrade to the roaster, the tailings facility, and the expansion of the waste rock 

dump.” The letter asked the Stellat’en to contact the Ministry to set up a meeting. 

[40] On July 11, 2008, the Ministry granted the approval for the site preparation. 

On the same day, the Stellat’en wrote a letter to the Ministry (which appears to have 

been received July 15). After acknowledging previous correspondence, the letter 

stated: 

[W]e cannot determine whether the Mill Expansion should proceed or provide 
you any comments on the site prep portion of the Application until some 
reasonable consultation has occurred. 

The two notifications we recently received from you on the two Endako Notice 
of Work (NOW) applications for Mines Act Permit (the “NOW’s”) and the 
Application (together, the “Project”) do not meet our requirements for 
consultation. Please be clear that we cannot support the issuance of the 
NOW’s or the Application or, any other approval issued to Endako Mines or 
their predecessors for mining activities. 

We understood that in order for consultation to be reasonable it must take 
place during the planning of the proposed activity, before it is approved, and 
not after – during subsequent activities…. 

We appreciate your effort to meet with us to provide us with information 
regarding the Mill Expansion. However, as you can appreciate, we require 
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much more detailed discussions around the existing mine and the Project and 
its impacts before we can provide any comment on any components of the 
Project. 

[41] The letter proposed a meeting date of July 23, 2008. Although that date 

appears to have been agreed to by the Province, the meeting actually took place on 

July 30, 2008. 

[42] At the outset of the meeting, counsel for the Stellat’en emphasized his 

concern that consultation was proceeding on each permit rather than on the mine as 

a whole. He indicated that he saw the consultation over the expansion project as 

also encompassing the existing mine. The minutes indicate that during his opening 

remarks, counsel indicated that: 

There are a few fundamental problems that he sees, one is that the mine is 
an existing mine and there wasn’t any previous consultation. The mine hasn’t 
gone through the necessary steps, but now because of these new permits 
requirements, there is a potential to reach accommodation. 

[43] Later, he stated that “Legally … this project would be the same type of 

consultation as if it were a new mine.” 

[44] At several points in his remarks, counsel referred to discussions with 

Thompson Creek Metals and made it clear that his was a focus of the Stellat’en’s 

efforts: 

Stellat’en want [an] accommodation agreement. [Counsel] requests that 
MEMPR halt all permit issuance, advise [Thompson Creek Metals] to 
conclude a Benefits agreement [with Stellat’en]... If the permits are issued, 
[Thompson Creek Metals] will not have compelling reason to negotiate. 

[45] With respect to consultation over specific concerns, the minutes state that 

counsel advised that: 

Stellat’en isn’t ready to give the Province a list of their concerns. They want to 
have more time for a proper consultation process and there needs to be 
capacity funding to deal with the technical information. 
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[46] The Province responded negatively to the suggestion that more time should 

be provided, saying that the timelines were short. It suggested, instead, that an 

interim agreement should be reached to allow the project to move forward while 

consultation continued. 

[47] On August 21, 2008, the Stellat’en followed up on the meeting, indicating that 

the Stellat’en would seek to negotiate an agreement establishing the scope and 

timing of comprehensive consultation. It suggested that it would take 3-4 months to 

reach an agreement, and sought $40,000 in capacity funding for that initial process.  

[48] We were advised at the hearing of this matter that such capacity funding was 

not provided by the Province, though a small amount of money was, apparently, 

given to the Stellat’en by Thompson Creek Metals to enable the band to gain 

capacity for consultations. 

[49] The Province wrote to the Stellat’en on September 19, 2008, acknowledging 

the August 21 letter. The letter addressed a number of issues. First, it rejected the 

position that the consultation process should address any infringement of Aboriginal 

rights or title that resulted from the existing mine: 

Your concern regarding “past infringement” is acknowledged. This concern 
will be factored into an assessment of the potential adverse [effect] of the 
mine expansion. Although MEMPR can discuss with you, and make efforts to 
address any ongoing or new concerns regarding the operation of the Endako 
mine, I am not of the view that MEMPR is required to remedy any past 
infringements related to the original mine during the course of consultation on 
a proposed mine expansion permit. We understand that you are in the 
process of negotiating a treaty, which will ultimately resolve previous 
infringements. 

[50] The letter asserted that: 

To date, the Stellat’en First Nation has generally asserted aboriginal rights 
and title in the Project Area. Aside from title, no specific aboriginal rights have 
been identified, nor has any information been provided to MEMPR supporting 
the aboriginal rights/title claims. Stellat’en has also not expressed its views of 
what, if any, impacts of the proposed mine expansion may have on any 
claimed rights. 
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[51] The Province noted the proximity of the mine to the main village site of the 

Stellat’en and indicated that it was prepared to assume that consultation 

“significantly deeper than minimal consultation” was required. 

[52] The letter rejected the Stellat’en proposal that permitting be delayed in order 

to put pressure on Thompson Creek Metals to enter into an impacts benefits 

agreement with the Stellat’en: 

At the July 30 meeting, Stellat’en First Nation requested that MEMPR delay 
permitting in order to force the proponent to complete the development of an 
impacts benefits agreement. It must be made clear that the proponent is not, 
and cannot be, legally bound to develop an impact benefits agreement. It 
would be inappropriate for British Columbia to withhold permitting in this 
manner. 

[53] The letter concluded by demanding that the Stellat’en provide quickly: 

… I am again requesting that information on the specifics of  Stellat’en First 
Nation’s asserted claims over the project area, and degree of impact on that 
claim associated with this project be provided to this office in order that full 
and complete decision making is able to occur, including having further 
discussions with Stellat’en as appropriate. I am also requesting that this 
information be provided within 21 calendar days of receipt of this letter. 

[54] The Stellat’en responded on September 29, 2008, stating that it was 

undertaking extensive study of the project, and required 90 days for that process. It 

said that it hoped to provide its position on how the Endako Mine expansion 

impacted its rights and interests once the study was completed. It indicated that, in 

the interim, it was willing to meet with MEMPR representatives. A meeting did take 

place on October 14, 2008, though it does not appear that there were any significant 

developments resulting from that meeting. 

[55] The MEMPR wrote to the Stellat’en on October 21, 2008. The letter denied 

the Stellat’en’s request to defer all decisions for ninety days, stating that such a 

delay would “result in an unreasonable delay to the proponent, and create significant 

financial stress that will affect the overall project viability.” The letter continued: 

In the absence of any information provided by Stellat’en that identifies 
specific aboriginal claims or concerns regarding the project, MEMPR has 
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proceeded with conducting preliminary ethnohistoric research regarding the 
historic use of the Project area, and subsistence practices of the Carrier 
people. Based on the proximity of the Project area to Stellat’en’s main village 
site, MEMPR is prepared to make the working assumption that Stellat’en 
would claim aboriginal rights to carry out harvesting activities, such as 
hunting, fishing, trapping, and gathering, for various purposes, where such 
resources are available in the Project area. 

Based on [the research] … various plants of significance were collected for 
food and medicinal purposes, and in particular berries. Trees were also 
harvested for shelter, heat, tools and canoes. I also understand that various 
wildlife species were hunted/trapped for food, clothing, and blankets. Fishing 
salmon and freshwater fish was also important to the Carrier diet. 

Based on previous archaeological surveys conducted in the Project area, 
there are no known archaeological sites in the Project area and the 
archaeological potential for that area appears low. The potential for 
archaeological sites appears to be greatest along trails and primary 
waterways; there are no known trails or primary streams in the Project 
area…. 

To understand how the Project may impact the availability of … plant or 
animal resources, MEMPR is proposing to seek information related to the 
availability of such resources in the vicinity of the Project area from the 
Ministry of Environment and/or previous environmental reports conducted by 
the proponent, in order to assess the potential impact of the Project on any 
aboriginal rights claims related to these resources. 

[56] The MEMPR indicated that it planned to issue approval for construction of the 

new milling facility by the end of the week. It noted that the facility was to be 

constructed on land owned by Thompson Creek Metals in fee simple, and was in an 

area that had undergone a high degree of previous disturbance. The MEMPR was of 

the view that the potential impacts of the construction of the mill itself were low, and 

took the view that it had, in the circumstances, fulfilled its duties of consultation. 

[57] The letter also indicated that a second permit, for relocation of ore stockpiles 

and a conveyor, would be delayed for a period of three weeks. It appears, in fact, 

that no such permit was required for the project, and I understand that none was 

ever issued. 

[58] Finally, the letter dealt with the required permit to allow the mine’s throughput 

to be increased: 
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To allow the completion of the comprehensive study being conducted by 
Stellat’en First Nation and for the outcome of that study to inform final 
accommodation approaches, MEMPR proposes to withhold the final stage of 
permitting for the requested 90 days. 

[59] The Stellat’en responded on October 23, 2008: 

Unfortunately, your letter of October 21, 2008 … represents a unilateral 
approach to consultation that we have difficulty understanding. Your 
determination to issue this approval by October 24, 2008 without any 
accommodation whatsoever of Stellat’en interests seems to be one more 
example of the Crown’s determination to proceed on this project without 
regard to our interests. 

Your letter fails completely to deal with the fact of our aboriginal title, which it 
would appear you would conveniently wish to ignore. Your willingness to 
assume our impacts and then reject them as meaningless does not bode well 
for consultation. 

Your proposal to “split the permitting process” offers little hope to Stellat’en. It 
appears you are merely playing games. It is clear the Crown is determined to 
see this project proceed regardless of our interests. Given the decisions that 
have been made, any further permitting discussions are phoney pretence. 
You are leaving us with no alternative but litigation. 

[60] The MEMPR issued the permit for mill construction on October 29. On 

October 30, it provided a copy of the permit to the Stellat’en, reiterated the proposed 

timelines set out in its letter of October 24, and proposed a further meeting with the 

Stellat’en. 

[61] As a result of a downturn in the molybdenum market, Thompson Creek 

Metals put the project on hold shortly thereafter. Construction on the new mill 

commenced in August 2009. In September 2009, the MEMPR suggested a meeting 

with the Stellat’en to discuss the project and a meeting was held on September 23, 

2009. It does not appear that any significant progress was made with respect to 

consultation. The Stellat’en indicated that unless consultation included consultation 

on the existing mine, it would be applying for judicial review. Much of the discussion 

at the meeting appears to have been with respect to the possibility of revenue 

sharing. 
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[62] The Northwest Mine Development Review Committee met on October 2, 

2009. Among the topics for discussion was the revised closure plan for the Endako 

mine. Although notified of the meeting and invited to attend, the Stellat’en did not do 

so. 

[63] There do not appear to have been any other important developments prior to 

the filing of the petition in this matter in May 2010. Curiously, it does not appear that 

the Stellat’en ever provided the Province or the chambers judge with specific 

information as to how the mine expansion project was anticipated to affect their 

Aboriginal rights. The chambers judge accurately summarized the record, in this 

regard, at paragraph 75 of his reasons: 

No mention was made in the petition record or at the hearing as to whether 
Stellat’en ever completed their own study (as they proposed to do) or whether 
they have (to date) reported any specific impacts of the expansion on their 
asserted Aboriginal rights and/or title interests. On the material before me, I 
must infer that as of yet Stellat’en has neither followed-up on the results of 
any study conducted on their own, nor provided their position on how their 
interests may specifically be affected by the project. 

[64] Subsequent to the filing of the petition, there appears to have been some 

discussions between the Stellat’en and the Province with respect to the water 

licence application and the work system application. Neither of those applications 

are the subject of the current litigation. 

Summary of Disputes Over Consultation 

[65] The consultation efforts faltered at a nascent stage. The Crown was not 

prepared to engage in discussions concerning compensation or other 

accommodations for past disturbance caused by the existing mine. Consultation 

was, for the Stellat’en, a non-starter unless the consultation included, as a major 

component, the past disturbance. 

[66] There were other areas, as well, in which the parties disagreed. In particular, 

the Stellat’en wished to have an overarching process to determine whether the 

expansion project should go ahead. While the Northwest Mine Development Review 
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Committee provided some opportunity for review of technical aspects of the project 

as a whole, it does not appear to have been centrally involved in final decisions on 

individual permits. In any event, though invited to participate in the committee, 

Stellat’en appears to have had little interest in doing so. For the most part, 

Stellat’en’s characterization of the process as a piecemeal or incremental 

consideration focussed on individual permits is accurate. 

[67] Finally, the parties differed in their characterizations of the mine expansion 

project itself. The Ministry, while acknowledging that it was a large-scale project, did 

not see the various steps in the project (or, at least those that were completed 

before this litigation was commenced) as representing significant changes to land 

use or significant interference with Aboriginal rights. Stellat’en, on the other hand, 

characterized the expansion project as a fundamental change because it meant that 

the land would be mined for years to come. It contended that, but for the expansion 

project, the mine would have closed, eliminating all of its adverse effects on their 

Aboriginal rights. 

The Chambers Judgment 

[68] One of the difficulties with this case is that the position of the Stellat’en in its 

discussions with the Ministry was, emphatically, that consultation had to be directed 

at past infringements as well as new ones that would result from the expansion 

project. The chambers judge put it this way, at paragraph 156: 

Consultation did not readily ‘get off the ground’ because Stellat’en insisted on 
discussing alleged past infringements of their asserted Aboriginal title and 
rights with respect to the opening of the original mine back in 1965 and its 
continuing operation since then. Indeed, the correspondence reveals that the 
gulf between the parties in 2008 and 2009 was a result, in large part, of 
Stellat’en’s position that the whole (that is, historic presence and use) of the 
Mine ought to be included in the process. Stellat’en held on to that view until 
the filing of their petition on May 18, 2010. On the other hand, MEMPR 
steadfastly maintained, from the outset, that prior breaches cannot be a part 
of the consultation process triggered by its present decision to grant or not 
grant TCMC’s sought-after permits. 
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[69] By the time the matter was heard on judicial review, the Supreme Court of 

Canada had released its judgment in Rio Tinto Alcan Inc. v. Carrier Sekani Tribal 

Council, 2010 SCC 43, [2010] 2 S.C.R. 650 rejecting the position that the Crown had 

a duty to consult over past and continuing effects on claimed Aboriginal rights 

whenever it made a decision connected with an existing operation. The court said: 

[48] An underlying or continuing breach, while remediable in other ways, is 
not an adverse impact for the purposes of determining whether a particular 
government decision gives rise to a duty to consult. The duty to consult is 
designed to prevent damage to Aboriginal claims and rights while claim 
negotiations are underway: Haida Nation [Haida Nation v. British Columbia 
(Minister of Forests), 2004 SCC 73], at para. 33. The duty arises when the 
Crown has knowledge, real or constructive, of the potential or actual 

existence of the Aboriginal right or title “and contemplates conduct that 
might adversely affect it”: Haida Nation, at para. 35 (emphasis added) …. 

[49] The question is whether there is a claim or right that potentially may 
be adversely impacted by the current government conduct or decision in 
question. Prior and continuing breaches, including prior failures to consult, 
will only trigger a duty to consult if the present decision has the potential of 
causing a novel adverse impact on a present claim or existing right. This is 
not to say that there is no remedy for past and continuing breaches, including 
previous failures to consult. As noted in Haida Nation, a breach of the duty to 
consult may be remedied in various ways, including the awarding of 
damages. To trigger a fresh duty of consultation — the matter which is here 
at issue — a contemplated Crown action must put current claims and rights in 
jeopardy. 

[70] The Stellat’en argued that decisions that allowed the mine expansion project 

to go ahead had novel adverse impacts because the mine was, prior to the proposal 

to construct a new mill, scheduled to shut down between 2011 and 2013. The new 

mill carried with it a significant extension of the life of the mine. The chambers judge 

rejected this argument: 

[181] Stellat’en’s complaint is based on a mistaken assumption that the 
Mine would definitely close sometime between 2011 and 2013 and that land 
would be reclaimed at that time. I characterize that assumption as incorrect 
because it ignores the fact that TCMC [Thompson Creek Metals] has the right 
to revise its closure plan at five-year intervals. I accept that the projected 
closure date is made in relation to the reclamation plan; but what the 
petitioners fail to recognize is that the projected closure date is not at all a 
firm date of closure. 

[182] I accept Crown’s position at para. 109 of its written submissions that: 
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The question of the length of life of the mine is not a question before the 
decision maker in any of the authorizations or amendments at issue in this 
case. At no time was a Provincial decision maker required to determine 
whether or not the lifespan of the Endako Mine should be lengthened or 
shortened. 

[183] I reiterate that the initial proposed shutdown date of 2011 to 2013 was 
postponed at the behest of TCMC (not Crown) based on a business decision 
driven by a myriad of variable factors, including the demand for and price of 
molybdenum, ore reserves identified as economic to mine, processing costs, 
production rate and overall world market conditions. Thus, any decision to 
shut down operations and close the Mine would be one made by TCMC and 
would not arise as a statutory or regulatory requirement. 

[184] In addition, approving the application to build a new mill does not, by 
itself, mean that mining operations will continue for a longer period of time, 
nor does the Company’s now projected closure date of 2025 necessarily 
mean that mining will cease at that time. Continued operations may be for a 
shorter or longer period so long as TCMC abides by the applicable statutory 
regulations and MEMPR acts in accordance with its legislative powers as well 
as constitutional duties. 

[185] Stellat’en’s argument on this point also ignores the fact that the 
Company could have continued mining at the current production daily rate of 
28,000 tonnes of ore for 25 years, if prohibited from mining at the proposed 
production daily rate of 55,000 tonnes of ore for 13 years that the new mill is 
being built to allow. As Crown put it at para. 129 “The new mill has the 
capability of increasing the rate of extraction, but the impact of an increased 
rate is ultimately no different than the impact of the previous rate with one 
exception: the mine will have a shorter operational life with an increased 
rate”. 

[186] To emphasize, the 28,000 tonnes of ore per day production rate is 
already permitted, so nothing prevents TCMC from continuing to mine the 
existing orebody at this rate for a longer period of time (so long as a 
closure/reclamation plan is properly filed, the legislative requirements are met 
and Crown’s constitutional duties are satisfied). Again (aside from any 
alleged failure on the part of the Province in consulting with Stellat’en at the 
time the Mine opened in 1965), I fail to see what novel potential adverse 
impacts may arise if the Company were to pursue either option. 

[71] The chambers judge rejected, then, the contention that anticipated extension 

of the mine’s life was a novel adverse impact of the decision to allow construction of 

the mill. 

[72] After reviewing the factual background in considerable detail, the judge 

reached the conclusion that the Crown’s consultation efforts conformed to the 

requirements of Haida for consultation. 
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Grounds of Appeal 

[73] The appellant says that the chambers judge made four reversible errors in his 

assessment of the case, which it describes as follows in its factum: 

a) An error in law in determining that the impact of the proposed mine 
expansion “would be low in terms of seriousness” based upon a pre-existing 
‘right to mine’, and thereby disregarding the actual impacts of the decisions 
under review; 

b) A consequential error in law in determining that only minimal 
consultation was required with respect to the proposed mine expansion, 
founded in part upon the pre-existing right to mine, and also upon errors in 
law in reliance on alleged ‘overlapping claims’ and the fee-simple title to parts 
of the mill-site.  

c) An error in determining that the incremental partial consultation 
conducted was adequate to meet the Crown’s constitutional obligation in 
contemplating approving the proposed mine expansion.   

d) An error in determining that even though the accommodation offered 
by the Crown through the flawed ECDA [Economic Community Development 
Agreement] process was offered on terms that did not meet the honour of the 
Crown, it did not give rise to any remedy. 

[74] I will address each of these grounds in turn. 

The Impact of the Mine Expansion 

[75] As I have indicated, the mine expansion project resulted in the mine 

operations occupying an additional 239 ha. and in the cutting of approximately 309 

ha. of forest. The Crown focussed its consultations on the direct effects of the new 

disturbances. The Stellat’en say, however, that the Crown failed to recognize that 

the major impact of the expansion project was not a consequence of the land 

disturbance per se but of the extension of the life of the mine. The fundamental issue 

on this appeal is that of whether the MEMPR and the chambers judge erred in 

characterizing the extension of the life of the mine as not constituting a novel 

adverse impact on claimed Aboriginal rights. 

[76] In my view, the analysis undertaken by the MEMPR and by the chambers 

judge on this issue was fundamentally sound. The rights held by Thompson Creek 
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Metals prior to its applications for the mine expansion included title to both the 

minerals and the land. This was not a case in which the Crown was divesting itself of 

property which might ultimately be found to be subject to Aboriginal title. Such 

divestment occurred several decades ago, and can in no way be said to be a novel 

impact of the current permit applications. 

[77] Mining was authorized by the M-4 permit for an indefinite period, subject to 

Thompson Creek Metals complying with certain regulatory requirements, including 

the filing of an updated and environmentally acceptable closure plan. While the mine 

was, prior to the current applications, projected to close between 2011 and 2013, it 

was neither required to do so, nor was there any definite schedule for it to cease 

operations. As the chambers judge indicated, the closure date for the mine was 

effectively in the hands of Thompson Creek Metals, not in the hands of the Crown. 

[78] That said, it must be acknowledged that the purpose of the mine expansion 

project was to improve the economics of its operations. The existing infrastructure 

was old. Parts of it were undoubtedly wearing out. In any event, it was approaching 

the end of its useful life because it represented old technology that was incapable of 

processing lower grade ore economically. While the regulatory regime did not 

require the mine to close down in the 2011-2013 period, it is doubtful that the mine 

could have continued in operation much beyond that timeframe unless it was 

modernized. The decision of the MEMPR to allow a new mill to be built did, 

therefore, have the practical effect of extending the life of the mine. 

[79] Given that there was, from a practical standpoint, a connection between the 

authorization to construct the new mill and the mine’s projected closure date, can it 

not be said that the prolongation of the mining operations is a novel adverse impact 

of the Minister’s regulatory decisions? 

[80] In my view, such an analysis is not in keeping with the consultation scheme 

envisaged by Haida and Rio Tinto. The purpose of the consultation is to ensure that, 

in keeping with the honour of the Crown, asserted Aboriginal interests are given 
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proper consideration and respect when the Crown disposes of property or grants 

regulatory approvals. The Crown must ensure that it takes into account both 

immediate and future adverse impacts when it undertakes such dispositions or 

approvals. 

[81] The existence of a duty to consult, does not, however, represent an invitation 

to the Crown to exercise its powers in an arbitrary or capricious manner, even if it is 

asserted that by doing so, it might be able to protect asserted interests of First 

Nations. A new application for regulatory approval must be considered on i ts merits, 

and where it will affect asserted Aboriginal rights, the Crown must engage in 

consultation. It cannot, however, abuse its regulatory discretion by using the 

application as a tool to undermine the existing rights of the applicant. 

[82] If, for example, a critical piece of machinery installed in the mill broke down 

and had to undergo an electrical safety inspection prior to being returned to 

operation, no one would suggest that an electrical safety inspector was entitled to 

withhold approval on the basis that such a refusal would shut down the mine and 

thereby provide greater protection for claimed Aboriginal rights. Such a decision 

would exceed the limits of the discretion given to the electrical safety inspector. 

[83] I do not suggest that the decisions at issue in this appeal are directly 

analogous to an electrical safety inspection. Nonetheless, the discretion of the 

MEMPR to reject the application for approval of a new mill was not unbounded. The 

MEMPR was not entitled to use the application as a backdoor process for the 

elimination of rights already held by Thompson Creek Metals. 

[84] This is not to say that the Minister’s statutory discretion when considering 

amendments to the mining permit was narrow. Undoubtedly, the Minister’s statutory 

discretion was a broad one. In considering whether to authorize the construction of 

the new mill, the Minister’s representatives were clearly entitled to consider such 

things as the impact on Aboriginal rights of the taking up of additional land by the 

mill, the environmental impacts of the increased mill throughput, and any other novel 
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adverse impacts resulting from the industrial processes that were to be used in the 

new mill. 

[85] The consultation efforts engaged in by the Crown in this case were 

appropriately directed at the novel impacts of the expansion project. Given that the 

existing titles and permits allowed extensive disturbance of the mine-site by 

Thompson Creek Metals, and given the relatively small increase to the mine’s 

footprint, the process engaged in by the MEMPR appears to me to have been a 

reasonable one. This is particularly the case in light of Stellat’en’s refusal to identify 

any particular impacts of the project on Aboriginal rights. The chambers judge’s 

assessment on this issue, with which I agree, was as follows, at paragraph 175: 

… I accept as correct Crown’s consideration that potential adverse impacts 
arising from MEMPR’s decision to amend the M-4 Permit would be low in 
terms of seriousness. In my view, MEMPR fared well at this step of the Haida 
test, given Stellat’en’s failure to articulate, with any specificity, the nature of 
its asserted title and rights. 

[86] There is no evidence of any serious novel adverse impacts on the Stellat’en’s 

asserted rights that would be caused by the construction of the new mill. 

[87] In saying this, I recognize that there was some evidence before the chambers 

judge indicating that there might be adverse impacts from increasing the rate at 

which water is drawn from François Lake. It seems to me that such impacts would 

be novel, and would require further consultation and possibly accommodation. The 

permit to draw the additional water, however, had not been granted at the time of the 

judicial review, was not one issued by the respondent, and was not the subject of 

this proceeding. Except insofar as the appellants argue that the Crown erred by 

consulting on each permit separately – an argument that I will deal with below – the 

water permit is not relevant to these proceedings. 
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Alleged Finding That Only “Minimal Consultation” Was Required 

[88] The appellant’s second ground of appeal, to the effect that the chambers 

judge erred in finding that the Crown needed to engage in only minimal consultation 

in this case, appears to me to mischaracterize the judge’s findings. 

[89] The judge did express some doubt as to the strength of the Stellat’en claim to 

Aboriginal title. I need not, for the purposes of this judgment, express any 

conclusions with respect to that finding. I do not read the judge’s reasons as 

suggesting that his doubts as to the strength of the title claim led him to the view that 

only limited consultation was required. 

[90] There were, in this case, numerous attempts by the MEMPR to engage the 

Stellat’en in consultation. I would not characterize those efforts as “minimal 

consultation”. 

[91] The honour of the Crown imposes upon it a duty to consult with, and where 

appropriate, accommodate a First Nation. The First Nation is not under any duty to 

participate or cooperate in the process. Nonetheless, the process discussed by the 

Supreme Court of Canada in Haida operates most effectively where there is a high 

degree of cooperation between the Crown and the First Nation or Nations involved. 

Where that cooperation is lacking, the process is, unfortunately, easily derailed. 

[92] As I have already indicated, the consultation process in this case was a 

failure. This was not because of an absence of effort on the part of the MEMPR, but 

rather a result of the parties’ disparate views as to the nature of the required 

consultation. Because it misconstrued the nature of the consultation required, the 

Stellat’en refused to participate in the process. In those circumstances, it seems to 

me that the consultation undertaken by the MEMPR was as deep as it could be. 
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Incremental Consultation 

[93] The Stellat’en assert that it was incumbent upon the Crown to engage in 

consultation over high-level strategic planning. Accordingly, it says that the Crown 

had a duty to discuss with it the question of whether the expansion project as a 

whole should go ahead. It says that the piecemeal discussions engaged in by the 

MEMPR failed to comply with this imperative. 

[94] The argument is presented in two separate forms. First, the Stellat’en assert 

that the consultation process was, effectively, a sham, because the Crown was 

determined to allow the mine expansion to proceed. In the circumstances, the 

piecemeal discussions amounted to little more than window dressing. 

[95] In my view, this argument does not enjoy support in the record. The 

chambers judge quoted from the affidavit of the MEMPR Regional director who was 

involved in the permit approvals at paragraph 131 of his reasons: 

In my experience, it is the usual course in the business of mining that a 
company will proceed with expansion plans by submitting applications for 
authorizations one at a time. This reflects the stage permitting process 
discussed above [whereby a mine is developed through four stages: (1) 
registration of claims, (2) exploration, (3) mining development and production 
and (4) mine closure and reclamation]. It is not necessarily known at the 
outset if an expansion will be economic or feasible. The approval of one 
application for an authorization or Mines Act permit amendment is not a 
guarantee that all the necessary authorizations or amendments will be 
approved. Each application is addressed on its individual merits. 

[Bracketed comment is that of the chambers judge.] 

[96] The chambers judge commented at paragraph 211 of his reasons: 

I do not doubt that momentum for the project was created by allowing, for 
example, geo-technical testing and mineral exploration to proceed; but, I also 
accept Loren Kelly’s evidence at para. 54 of his affidavit that approval of one 
aspect of the project at one stage does not inexorably lead to approval of 
other aspects at the later stages. I add that preliminary decisions made in this 
case did not preclude further consultation and accommodation attempts. 
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[97] The evidence in this case does not suggest that the Crown was fettering its 

discretion with respect to later permit applications when it granted earlier ones. 

There is no indication that its efforts at continuing consultation were a sham. 

[98] I note, as well, that Thompson Creek Metals, while expending efforts and 

money on the initial applications, appreciated that it was taking risks. When 

molybdenum prices fell shortly after it obtained approval for mill construction, 

Thompson Creek Metals suspended the project. It must have known that other 

contingencies – such as failing to obtain regulatory authority – could similarly have 

derailed its plans. 

[99] The Stellat’en suggest that the scale of the expansion project should lead a 

court to conclude that there was some sort of assurance up front that regulatory 

authority would be granted. I do not agree. Thompson Creek Metals may well have 

believed that regulatory approval was highly probable. Such a belief might well have 

been reasonable, given that the project, while of a large scale, did not result in 

substantial new adverse impacts on the land. Thompson Creek may have operated 

on the assumption that it would be able to satisfy regulatory authorities as to the 

appropriateness of the project, or alternatively, make changes to the project to 

accommodate regulatory requirements and First Nation interests. 

[100] I agree, therefore, with the chambers judge’s assessment that the regulatory 

considerations of different aspects of the project were genuine, and that “approval of 

one aspect of the project at one stage [did] not inexorably lead to approval of other 

aspects at the later stages.” 

[101] Quite apart from the contention that the consultation efforts were not genuine, 

however, the Stellat’en argue that the Crown had a duty to engage in an overall 

consultation over the expansion project, and not merely piecemeal consultations 

over each permit as it was applied for. 
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[102] In support of its position, the Stellat’en refers to a number of decided cases. 

In Haida itself, one argument presented by the Crown was that it was not required to 

enter into consultations with the Haida until it was in the process of issuing cutting 

permits. It contended that the decision to grant a Tree Farm Licence (T.F.L.) did not 

have any effect on the land, and therefore did not require consultation. The Supreme 

Court of Canada rejected that argument: 

[76] I conclude that the Province has a duty to consult and perhaps 
accommodate on T.F.L. decisions. The T.F.L. decision reflects the strategic 
planning for utilization of the resource. Decisions made during strategic 
planning may have potentially serious impacts on Aboriginal right and title. 
The holder of T.F.L. 39 must submit a management plan to the Chief Forester 
every five years, to include inventories of the licence area’s resources, a 
timber supply analysis, and a “20-Year Plan” setting out a hypothetical 
sequence of cutblocks. The inventories and the timber supply analysis form 
the basis of the determination of the allowable annual cut (“A.A.C.”) for the 
licence. The licensee thus develops the technical information based upon 
which the A.A.C. is calculated. Consultation at the operational level thus has 
little effect on the quantity of the annual allowable cut, which in turn 
determines cutting permit terms. If consultation is to be meaningful, it must 
take place at the stage of granting or renewing Tree Farm Licences.   

[103] The idea that high level planning decisions will often require consultation was 

reiterated in Rio Tinto: 

[44] … [G]overnment action is not confined to decisions or conduct which 
have an immediate impact on lands and resources. A potential for adverse 
impact suffices. Thus, the duty to consult extends to “strategic, higher level 
decisions” that may have an impact on Aboriginal claims and rights 
(Woodward [Jack Woodward, Native Law, vol. 1. Toronto: Carswell, 1994 
(loose-leaf updated 2010, release 4)] at p. 5-41 (emphasis omitted)). 
Examples include the transfer of tree licences which would have permitted 
the cutting of old-growth forest (Haida Nation); the approval of a multi-year 
forest management plan for a large geographic area (Klahoose First Nation v. 
Sunshine Coast Forest District (District Manager), 2008 BCSC 1642, [2009] 1 
C.N.L.R. 110); the establishment of a review process for a major gas pipeline 
(Dene Tha’ First Nation v. Canada (Minister of Environment), 2006 FC 1354, 
[2007] 1 C.N.L.R. 1, aff’d 2008 FCA20, 35 C.E.L.R. (3d) 1); and the conduct 
of a comprehensive inquiry to determine a province’s infrastructure and 
capacity needs for electricity transmission (An Inquiry into British Columbia’s 
Electricity Transmission Infrastructure & Capacity Needs for the Next 30 
Years, Re, 2009 CarswellBC 3637 (B.C.U.C.)). 
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[104] Indeed, high-level decisions that will affect the regulatory process itself may 

require consultation. In Kwikwetlem First Nation v. British Columbia (Utilities 

Commission), 2009 BCCA 68, this court required the commission to engage in 

consultations with the First Nation at a preliminary stage of its process – the stage at 

which it was determining the scope of its inquiries. The Court stated, at paragraph 

70 that “If consultation is to be meaningful, it must take place when the project is 

being defined and continue until the project is completed.” 

[105] To similar effect are statements by the B.C. Supreme Court in Squamish 

Nation v. Minister of Sustainable Resource Management, 2004 BCSC 1320 at para. 

74 and in Nlaka’pamux Nation Tribal Council v. British Columbia (Environmental 

Assessment Office), 2011 BCCA 78 at para. 97 cited by the appellant. 

[106] As I read these cases, they require the Crown to engage in consultations from 

the earliest phases of a project. The Crown cannot defer consultation such that a 

project becomes a fait accompli without ever having been subject to comprehensive 

consultation and consideration. On the other hand these cases do not suggest that 

where the government plays no role in strategic planning or decision-making, it is 

nonetheless required to restructure its own statutory duties in such a way as to 

transform it into high-level decision-making. 

[107] The difficulty for the appellant’s argument in this case is that there were no 

high-level or strategic decisions made by the Crown without consultation. Thompson 

Creek Metals certainly made high-level strategic decisions. The mine expansion 

project, however, was not a Crown initiative, nor did it guide the process. 

[108] Thompson Creek Metals provided the Crown with an overview of the project, 

and both the Crown and Thompson Creek provided that overview to the Stellat’en. 

Thompson Creek then proceeded to apply for various permits required for the 

project, as it was required to do by legislation. Crown agents considered each 

application as it was presented. 
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[109] This is not to say that there was no room for broader consideration of the 

project as a whole, or for concerns as to the appropriateness of the project to be 

expressed at early stages. Some broader consideration was given to the project at 

the Northwest Mine Development Review Committee, though its mandate appears 

to have been more directed at technical requirements than at strategic planning. 

[110] More importantly, consultation opportunities were provided by the Crown 

when it made the earliest of its decisions on the mine expansion project. For 

example, when the first applications to remove timber were considered by the 

Ministry of Forests, it referred the applications to the Stellat’en to determine whether 

the proposed activities would adversely affect asserted Aboriginal interests. 

Similarly, each application to the MEMPR was referred to the Stellat’en, with a 

summary of the proposal and an explanation of the anticipated impacts of it.  

[111] The Stellat’en assert that the early permits should not have been issued until 

a decision had been made on the appropriateness of the project as a whole. They 

point out that, unless the project as a whole was going ahead, there was no need to 

clear land, study the geotechnical characteristics of the proposed mill site, or 

prepare that site for construction. 

[112]  This argument might well have considerable force if the Stellat’en had 

asserted that the relatively minor disturbances envisioned by the early permits had 

significant adverse impacts on their asserted Aboriginal rights. Indeed, even 

relatively minor impacts might have militated in favour of delaying consideration of 

the applications so that they could be considered along with the other applications 

critical to the expansion project.  

[113] The Stellat’en did not, however, make any assertion that specific Aboriginal 

rights would be adversely affected by the early authorizations. The Crown officials 

who issued the permits concluded, in the absence of any substantive response from 

the Stellat’en, that the relatively small and already highly-disturbed areas involved 

would not seriously affect asserted rights. 
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[114] I express no view as to whether the early permits issued by the Ministry of 

Forests would have been vulnerable to challenge had the Stellat’en brought timely 

judicial review proceedings in respect of them. I do express some concern that the 

initial cutting permit (which covered 6.2 ha. of immature forest) was issued in 

apparent contravention of the Crown’s Forest and Range Agreement with the 

Stellat’en. Nonetheless, whether or not the process for issuing the early Forest 

permits was suspect, it did not serve to taint the later and separate processes that 

are at issue in the current appeal. 

[115] Turning to the MEMPR authorizations, in its May 29, 2008 letter, the MEMPR 

indicated a willingness to engage in a broad consultation over the mine expansion. It 

became clear, particularly at the July 30, 2008 meeting, that the Stellat’en wanted 

accommodation in respect of alleged past infringements, and that it was not 

prepared to enter into consultation limited to the novel effects of the expansion 

project. The Crown refused to include past infringements in the consultation process. 

It asserted, correctly, that the consultation process did not have to deal with past 

infringements. The parties’ divergent views made consultation very difficult. 

[116] The correspondence that I have quoted in my discussion of the consultation 

process demonstrates that, for each authorization, Crown officials made adequate 

efforts to determine whether the application before them might have adverse effects 

on asserted Stellat’en Aboriginal rights. In each case, they determined that the 

specific applications under consideration would have no such effects. The record in 

this case supports their decisions. 

[117] It would, undoubtedly, have been preferable to have a more cooperative 

consultation process. Given that the Stellat’en was not prepared to participate in 

consultation except on its own terms, however, the MEMPR cannot be faulted for not 

having engaged in more comprehensive or deeper consultations. In the 

circumstances, it cannot be said that the granting of any of the authorizations 

violated the Crown’s duty to consult. 
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[118] In short, the process followed by the Crown did not include high-level or 

strategic planning without consultation. From the very outset of the Crown’s 

involvement with the mine expansion project, it attempted to engage the Stellat’en in 

discussions. There was no higher level or preliminary decision-making by Crown 

officials that impinged on the decision to grant the permit for construction of the new 

mill. 

Proposed Economic Community Development Agreement 

[119] I need not address the appellant’s fourth ground of appeal in any detail. It 

asserts that the Crown’s offer of an Economic Community Development Agreement 

(“ECDA”) was a flawed attempt to accommodate its interests. The Crown does not 

suggest that the ECDA discussions formed part of the consultation process, nor 

does it rely on the ECDA that it proposed as an accommodation. 

[120] The Haida duties to consult and accommodate do not serve to prohibit other 

discussions between the Crown and a First Nation. Indeed, Haida contemplates 

treaty discussions as being ongoing during the consultation and accommodation 

processes. While the ECDA discussions do not assist the Crown in demonstrating 

that it fulfilled its duties under Haida, neither do they negate such efforts at 

consultation and accommodation as occurred. 

[121] In the result, I do not find merit in the fourth ground of appeal. 

Conclusion 

[122] I am not persuaded that the MEMPR’s efforts at consultation in this case fell 

below the level required to fulfill its obligations under Haida and Rio Tinto. It 

attempted, on several occasions, to engage the Stellat’en in discussions, but the 

Stellat’en refused to do so unless past infringements were recognized as part of the 

process. The Stellat’en failed to identify particular adverse impacts on its asserted 

rights that would be consequences of the approval of the mill construction. 
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[123] Even at the time the judicial review application was commenced, the 

Stellat’en did not provide any details of anticipated adverse consequences. Beyond 

flat assertions that Stellat’en holds Aboriginal title and a non-specific allegation that 

hunting and gathering traditionally took place somewhere in the general vicinity of 

the mine, there is little in the record to delineate potential adverse effects. This does 

not mean, however, that there are no such effects. 

[124] The positions taken by the Stellat’en during the MEMPR’s attempts at 

consultation were based on a misapprehension of the law. It was a 

misapprehension, however, that is understandable given that this is an area of law 

that has developed rapidly. In particular, it is evident that the Stellat’en did not 

expect Rio Tinto to be decided by the Supreme Court of Canada as it was. 

[125] The sequence of events is very unfortunate. It does not necessarily follow, 

however, that all possibilities of accommodating the Stellat’en have been lost. To the 

extent that asserted Aboriginal rights have been adversely affected by the 

construction of the new mill, it may yet be possible to accommodate the interests of 

the First Nation. If, for example, the construction of the new mill has interfered with 

hunting or gathering, efforts may yet be made to ameliorate the situation, either by 

shifting the location of certain operations, or by improving the ability of other nearby 

areas to support those activities. Because we have little information suggesting any 

specific adverse impacts on the asserted rights of the Stellat’en, it is difficult to know 

what accommodations might be possible. 
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[126] The MEMPR did not fail to live up to its obligations under Haida, and I would, 

therefore, not make any of the declarations sought by the appellant. Without making 

any of the orders or declarations sought, however, I would encourage the Crown and 

the Stellat’en to engage in dialog aimed at identifying any adverse effects of the new 

mill, and at eliminating or reducing the severity of those effects. 

“The Honourable Mr. Justice Groberman” 

I agree: 

“The Honourable Mr. Justice Tysoe” 

I agree: 

“The Honourable Madam Justice Bennett” 
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