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[1] THE COURT:  The Urban Development Institute (Pacific Region), which I will 

refer to as “UDI”, applies for intervenor status in five actions commenced by 

purchasers of condominiums in the former Olympic athletes’ village. 

[2] The plaintiffs seek rescission of their purchase contracts which closed in 2010 

on two grounds. First, the plaintiffs submit the City of Vancouver and the other 

defendants, referred to as the Sales Co.’s, are developers as that term is defined by 

the Real Estate Development Marketing Act, S.B.C. 2004, c. 42 (“REDMA”). 

Second, the plaintiffs argue that as developers the defendants failed to sign 

disclosure statements required by the Act, thereby giving the plaintiffs the right to 

rescind their purchase contracts. 

[3] REDMA defines developer as “a person who, directly or indirectly, owns, 

leases or has a right to acquire or dispose of development property.” 

[4] At the heart of this dispute is a disagreement over whether a registered owner 

of land is always a developer and subject to the requirement to sign disclosure 

statements. There are other issues as well, including whether the City and the Sales 

Co.’s were involved in acts which made them “developers” quite apart from 
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ownership of property. But the issue on which UDI wishes to intervene is a narrow 

one:  the meaning to be given the word “developer” as it is found in REDMA. 

[5] The only issue in the present application is whether UDI should be granted 

intervenor status, and if so, on what terms. 

[6] The defendant Sales Co.’s do not oppose the orders sought. The defendant 

City opposed only the proposed terms upon which UDI wished to exercise access to 

documents and evidence from examination for discovery. Prior to the hearing, UDI 

agreed to amend its application to accommodate the concerns raised by the City. As 

a result, none of the defendants oppose the order sought by UDI. 

[7] The parties agree that International Forest Products v. Kern, 2000 BCSC 

1087, sets out the principles to be applied in considering an application to intervene 

at trial at paras. 19 to 20: 

1. The court has inherent jurisdiction to appoint intervenors in appropriate 
cases and to fix such terms of intervention as the court deems necessary: 
Canadian Labour Congress v. Bhindi at page 96. 

2. The decision to grant intervenor status will be affected by the nature of the 
applicant seeking intervention status, the directness of the applicant's interest 
in the matter, and the nature of the issue in the case: Guadagni v. Workers' 
Compensation Board of British Columbia at page 261. 

3. Intervenor status should not be granted where the applicant has a direct 
interest in the outcome of a specific action between particular parties. A 
person with such an interest should be added as a party: Canadian Labour 
Congress v. Bhindi at page 94. 

4. Intervenor status will be considered where an applicant shows that it has a 
substantial interest in the proceeding different from the interest of the parties 
and that its interests will be affected by the outcome of the litigation: 
Canadian Labour Congress v. Bhindi at pages 97 and 100. 

5. The fact that a public or private interest group may bring a different 
perspective to the issue before the court may overcome the absence of a 
direct interest in the outcome of the case and favour intervention: MacMillan 
Bloedel Ltd. v. Mullin at page 210. 

6. Intervention is more likely to be permitted in proceedings concerned with 
issues of public law rather than private law: MacMillan Bloedel Ltd. v. Mullin 
at page 210 and Guadagni v. B.C. (W.C.B. of B.C.) at page 263. 

7. The fact that the addition of an intervenor will add to the length and 
complexity of the trial, and consequently result in additional expense, should 
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not deter the exercise of the court's discretion to permit intervention in 
otherwise appropriate circumstances: Canadian Labour Congress v. Bhindi at 
page 98. 

8. The submissions of intervenors should not be directed to the lis inter partes 
but should be confined to the public law issues arising in the case: MacMillan 
Bloedel Ltd. v. Mullin at page 210. 

[8] The Court of Appeal in cases since International Forest Products has 

articulated the general approach to be taken on an application to intervene. In a 

2002 decision, EGALE Canada Inc. v. Canada (Attorney General), 2002 BCCA 396, 

the Court stated at para. 7: 

Generally speaking, before an applicant will be allowed to intervene, the court 
should consider whether the applicant has a direct interest in the litigation or 
whether the applicant can make a valuable contribution or bring a different 
perspective to a consideration of the issues that differs from those of the 
parties. When an application for intervention is made on a public law issue, 
the application may be allowed even though the applicant does not have a 
direct interest in the appeal. 

[9] In an earlier 1985 decision, Canada Labour Congress v. Bhindi (1985), 61 

B.C.L.R. 85 (C.A.) at para. 33, the Court recognized that intervention at the trial level 

may be appropriate where applicants can assist the Court by contributing to the 

evidentiary record. 

[10] The plaintiffs oppose UDI’s application to intervene based on a number of 

specific submissions. Taken collectively, these submissions are to the effect that the 

proposed intervention will not assist the Court because UDI does not have a unique 

perspective but is simply seeking to interfere in a private dispute because it wishes 

to avoid a decision that could, from its members’ perspective, be a negative and 

binding precedent affecting other developments. 

[11] The plaintiffs argue that granting UDI a role in the litigation will add 

significantly to the plaintiffs’ costs by taking the Court into examples of other 

transactions, arrangements and situations which are not relevant to the dispute 

between the parties in this action. 
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[12] This is not a public law matter involving Charter and constitutional issues, 

which is typically the case when non-parties seek to have a voice. But the Courts 

have recognized that in a private dispute over statutory interpretation intervention by 

non-parties may be appropriate.  

[13] Gehring v. Chevron Canada Limited., 2007 BCCA 557, is such a case. In 

Gehring, the Canadian EarthCare Society sought leave to intervene in an appeal 

from a judgment in a cost recovery action under the Environmental Management 

Act, S.B.C. 2003, c. 53, a case arising out of remediation of a site. In issue was the 

meaning of several terms in the Act. EarthCare wanted to make submissions on the 

meaning of two terms, the words “control” and “producer”. EarthCare had been 

involved in the consultation leading to the drafting of the Act in question, and at 

para. 31 the Court described it as “having knowledge of the principles which promote 

necessary remediation of contaminated sites”, which the Court of Appeal found 

would “enable EarthCare to bring a broader perspective to the issues than the 

parties would be able to bring in this case”. 

[14] REDMA is relatively new legislation, proclaimed in 2004. The definition of 

developer has not yet been addressed by the Court. The plaintiffs have on more 

than one occasion described this case as one which “has the potential to 

fundamentally alter developer’s responsibilities to purchasers in British Columbia”. 

[15] The meaning to be given to the word developer thus has a public law aspect 

that goes beyond the narrow dispute between the parties. As the plaintiffs have 

acknowledged, the effect of a decision in this case will potentially be much greater 

than the usual precedential value of a case based on similar facts. Nonetheless, it is 

in many respects a private dispute, so the bar for granting intervenor status is higher 

than in constitutional cases. 

[16] What is UDI’s nature and interest in this case? Is it an entity that has a 

legitimate interest and will UDI assist the Court in determining the issue before it?  
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[17] UDI describes itself as a non-profit association of the development industry 

and its related professions. It represents companies and individuals involved in real 

estate development and planning in the province of British Columbia, including 

developers, property managers, lenders, lawyers, engineers, planners, architects, 

appraisers, real estate marketing firms, local governments and government 

agencies. It currently has about 600 corporate members. Virtually all of the major 

residential developers in the province are members of UDI. 

[18] UDI serves as the public voice of the real estate development industry in the 

province. It concentrates its activities in three primary areas:  government relations, 

professional development and education, and research. 

[19] UDI wishes to provide evidence as an intervenor regarding the industry to 

which REDMA applies, including: 

1) the structures in which legal title to land used for a development is 
held by an entity different from the entity which it describes as 
functioning as a developer; 

2) some of the business reasons for this; and  

3) the potential consequences to developers of a requirement that the 
owner of the legal title to the land used for a development sign the 
disclosure statement regardless of their actual relationship to the 
marketing and construction of the development. 

[20] The plaintiffs submit that UDI’s evidence would not assist the Court because 

there is no typical or common arrangement and UDI should not be allowed to give 

opinion evidence speculating on what would happen to housing starts if a particular 

interpretation of developer is adopted. 

[21] The plaintiffs argue that UDI wants to intervene to point out the hardship that 

would result to its members if the plaintiffs’ interpretation of developer is accepted, 

which really goes to fairness and policy questions better addressed by the 

legislature than by the courts. 

[22] I agree with the plaintiffs that a submission by UDI that fairness requires the 

Court to read down or distort a term in legislation in order to prevent negative 
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consequences for entities who would otherwise be in breach of the requirements of 

the Act is not a correct approach to statutory interpretation and would not be helpful 

to the court. But in my respectful view, that is not what UDI seeks to do. 

[23] It seeks, rather, a limited role to lead evidence of circumstances or 

arrangements in which an owner would not sign a disclosure statement, such as 

First Nations or universities, so that the Court understands the broader context 

within which the Act as a whole operates.  

[24] This evidence may be helpful in interpreting “developer” in the context of the 

Act and regulations. The litigation is in an early stage. At the end of the day I may 

find this evidence to be completely unhelpful. It may be that I am compelled by the 

wording of the definition, the Act as a whole and the context to find that the plain 

meaning of the words is sufficient. 

[25] The plaintiffs argue that I need not consider anything other than the plain 

meaning on the words of the definition. The words are certainly an important 

consideration, but the Court must also be aware of the effect “on the ground” of a 

particular meaning in order to assess whether it accords with the objects of the Act. 

[26] The Supreme Court of Canada in Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 

S.C.R. 27, dealt with an issue of statutory interpretation. It said, beginning at 

para. 20, in relation to that case: 

At the heart of this conflict is an issue of statutory interpretation. Consistent 
with the findings of the Court of Appeal, the plain meaning of the words of the 
provisions here in question appears to restrict the obligation to pay 
termination and severance pay to those employers who have actively 
terminated the employment of their employees. At first blush, bankruptcy 
does not fit comfortably into this interpretation. However, with respect, I 
believe this analysis is incomplete. 

[27] The Court then cited with approval the following passage from R. Sullivan, 

Driedger on the Construction of Statutes, 3rd ed. [Toronto:  Butterworths, 1994] 

which recognized that statutory interpretation cannot be founded on the wording of 

the legislation alone: 

20
13

 B
C

S
C

 1
53

5 
(C

an
LI

I)



Choi v. Brook at the Village on False Creek Developments Corp. Page 8 

 

Today there is only one principle or approach, namely, the words of an Act 
are to be read in their entire context and in their grammatical and ordinary 
sense harmoniously with the scheme of the Act, the object of the Act, and the 
intention of Parliament. 

[28] After referring to a number of cases that cited this passage from Driedger on 

the Construction of Statutes with approval, the Supreme Court of Canada went on: 

I also rely upon s. 10 of the Interpretation Act, R.S.O. 1980, c. 219, which 
provides that every Act “shall be deemed to be remedial” and directs that 
every Act shall “receive such fair, large and liberal construction and 
interpretation as will best ensure the attainment of the object of the Act 
according to its true intent, meaning and spirit”. 

There are similar provisions in the Interpretation Act in British Columbia. 

[29] Thus, the context within which an act operates is important even where, as in 

this case, the objects of a statute have been identified. The Courts have identified 

the objects of REDMA as consumer protection legislation which should be liberally 

interpreted:  Pinto v. Revelstoke Mountain Resort Limited Partnership, 2011 BCCA 

210. It is apparent from the plaintiffs’ submissions that the context within which 

REDMA operates is a factor they rely on to support their interpretation of the Act. 

[30] In submissions the plaintiffs referred to transactions in which bare owners 

have signed disclosure statements. They argued this demonstrates that there are no 

negative or absurd consequences to giving a plain meaning to the word developer 

as it is described in the Act and to demonstrate that there are no barriers to such 

owners signing disclosure statements. However, if there are barriers, as UDI 

asserts, that fuller context should be before the Court. 

[31] The plaintiffs say that the examples of First Nations and universities given by 

UDI are spurious; they point to exemptions available to those entities and precise 

examples in which First Nations and universities have obtained exemptions. UDI 

again submits that caution must be used; because there are other situations in which 

these same entities could not obtain such exemptions or exemptions would not be 

available. 
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[32] Are the plaintiffs correct that the defendants can present this contextual 

evidence without UDI’s involvement? The plaintiffs submit the Sales Co.’s are single 

entity companies and private developers who can readily explain how developers 

operate and the various circumstances in which the Act would apply. 

[33] I conclude that the defendant City and the defendant Sales Co.’s are not well 

positioned to provide the perspective of a private developer for the following 

reasons. The Olympic athletes’ village development has extraordinary aspects. The 

City is not a typical private developer. It entered into an agreement with VANOC to 

permit the Olympic athletes’ village to be constructed on city land on southeast False 

Creek. The City accepted Millennium Development Corporation’s bid to construct the 

village. Millennium then incorporated a subsidiary, SEFC to construct the village, 

and SEFC incorporated the Sales Co.’s to sell the properties. SEFC obtained 

financing from Fortress Credit Corporation of New York. These are the facts as I 

understand them at this point. I am not making findings, of course, because that will 

be for trial. 

[34] When SEFC ran into financial trouble, the City took over the loan and the role 

of financier. The province had to amend the Vancouver Charter to allow the City to 

do so. When SEFC went into receivership, the City replaced Fortress as the 

shareholder of the Sales Co.’s. It is not apparent to me at this stage that either the 

City or Sales Co.’s are representative of the private developers for whom UDI 

wishes to speak.  

[35] While both the City and the Sales Co.’s have able counsel who will no doubt 

draw the Court’s attention in argument to other arrangements and implications of 

various interpretations to be put on the word developer, they are not likely to have 

available the same first-hand evidence that UDI wishes to present, and such 

evidence as they have may not be specific enough to be of assistance. Further, 

there is no guarantee that the defendants would lead such evidence. 
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[36] Finally, I wish to address the plaintiffs’ submission that allowing UDI to 

intervene will significantly increase the evidentiary burden on the plaintiffs and 

increase the cost and length of trial. 

[37] This case is set for an 18-day hearing. UDI anticipates the evidence they wish 

to lead will take one hour in direct. They do not seek at this point the right to argue at 

the end of trial.  

[38] I do not accept, with respect, the plaintiffs’ submission that in response they 

will have to lead evidence of almost an endless range of possible arrangements 

used by developers in order to meet the examples to be relied on by UDI, nor do I 

accept that lengthy cross-examination of UDI’s witness will be necessary, adding 

days to the case. 

[39] If at trial it appears that UDI is derailing the litigation and unnecessarily 

expanding the scope of the evidence before the Court, orders can be made to curtail 

that.  

[40] Further, UDI agreed at the hearing of its applications that the evidence it 

seeks to lead can be set out in an affidavit and provided to the parties in advance of 

trial. It also agreed that the evidence it wishes to tender at trial can be entered in the 

form of an affidavit rather than viva voce evidence. 

[41] Having considered the plaintiffs’ objections and UDI’s submissions, I conclude 

that UDI’s application should be allowed. 

[42] As to the other terms sought, given the limited scope of UDI’s involvement, it 

is difficult to see how it could require copies of documents and discovery transcripts 

in order to prepare the affidavit in question. While not at this point precluding UDI 

from requesting specific information or seeking leave of the Court to compel the 

production of evidence in this case, it is my preliminary view that such applications 

are unlikely to be warranted or favourably received by the Court. 
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[43] In my view it is not necessary to make an order to the effect that the parties 

may agree to share information with the intervenor for use only within this litigation. It 

is open to the parties to do that. 

[44] In conclusion, I make the following orders: 

1) The Urban Development Institute (Pacific Region) is granted intervenor 

status in this action and the related actions on the following terms: 

1. The UDI will have the right to lead affidavit evidence at trial 

regarding the issues raised in relation to the Real Estate 

Development Marketing Act. 

2. UDI is to provide that affidavit to the parties by November 30, 

2013. 

3. The plaintiffs may cross-examine the maker of the affidavit 

before trial.  

4. UDI will have leave to apply following completion of the 

evidence for the right to make closing submissions regarding 

issues raised in relation to REDMA. 

[Submissions re timing and scope of examinations] 

[45] THE COURT:  I have already indicated that I expect the granting of intervenor 

status is not going to result in a flurry of applications for documents and so on. I 

expect counsel to be able to work things out. I am, by stating a preliminary view on 

the matter, seeking to discourage any applications that would increase costs for the 

plaintiffs. I am mindful of that. 

[46] MR. BAYNHAM:  My Lady, that raises the issue of costs. In the 

circumstances I certainly would urge the Court not to have my clients bear any cost 

of this at any stage of the litigation because we’re trying to keep costs to a minimum 

and it’s becoming pretty onerous on my clients as it is. 

20
13

 B
C

S
C

 1
53

5 
(C

an
LI

I)



Choi v. Brook at the Village on False Creek Developments Corp. Page 12 

 

[47] THE COURT:  I am not going to award costs to the intervenor, although they 

are the successful party on this application. Each party is to bear its own costs. 

[48] MS. MARTZ:  Just for clarity, My Lady, on the question of date, I had made 

the suggestion we move it forward to the end of October. Is that the order that Your 

Ladyship wishes to make, or do you want to leave that for us to work out between 

counsel? 

[49] THE COURT:  Well, if you are confident that October 31st would work, then I 

am happy to move the date up. But if you are concerned that it may be an issue 

given people being away on holidays and so on, November 30th could be the 

outside date. Perhaps it is better to leave it. I will leave it to counsel to provide the 

affidavit earlier if it is possible. So that order will stay the same. 

[50] MS. MARTZ:  We will do that. Thank you, My Lady. 

[51] THE COURT:  If there is nothing further, we will adjourn. Thank you, counsel. 

The Honourable Madam Justice L.A. Fenlon 
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