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Summary: 

Client investors of a notary public began a class action against the notary public and 
several financial institutions when it came to light that they had been the victims of a 
fraudulent investment scheme. Class proceedings founded upon four causes of 
action (negligent investigation, knowing assistance, negligent processing of trust 
instruments, and conversion) were certified. Twenty-six common issues for 
determination were identified. The defendant financial institutions appeal the 
certification of the class action arguing that the actions certified by the judge were 
bound to fail and that several of the common issues lacked commonality and could 
not be decided on a class-wide basis.  

Held: appeal allowed in part. The claims in negligence and knowing assistance were 
properly certified. There are questions of law to be addressed at trial. However it is 
plain and obvious on the pleadings that the claim in conversion is bound to fail; it is 
not a claim that will stand or fall depending upon the resolution of difficult questions 
of statutory interpretation, nor is the law unsettled in relation to the constituent 
elements of a claim in conversion. As a result, the action in conversion is dismissed. 
The order certifying two common issues relating to that claim for determination in the 
class proceeding is set aside.  

Reasons for Judgment of the Honourable Mr. Justice Willcock: 

Introduction  

[1] There are five appeals before the court. All arise from an order of Madam 

Justice Gerow certifying a class action, pronounced on September 10, 2013, made 

for reasons indexed at 2013 BCSC 1671. 

[2] Vancouver City Savings Credit Union (the appellant in CA041268, “Vancity”), 

Worldsource Financial Management Inc. (the appellant in CA041271, “Worldsource 

Financial”), Royal Bank of Canada (the appellant in CA041259, “RBC”), and The 

Toronto-Dominion Bank (the appellant in CA041265, “TD”) seek to set aside the 

certification of the action as a class proceeding. 

[3] The Society of Notaries Public of British Columbia (the “Society”) filed a 

notice of appeal (CA041330) expressly seeking an order “that the appeal be allowed 

and the Order of Gerow J. certifying this proceeding as a class proceeding under the 

Class Proceedings Act, R.S.B.C. 1996, c. 50 be dismissed,” but in its factum the 

Society seeks more specific relief: 
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[10] The Society says that the learned chambers judge erred by 
determining common issue 4 appropriate for certification on the basis that it 
formed a “substantial ingredient” of each class member’s claim, rather than 
because its resolution was “necessary for the resolution of each class 
member’s claim.” 

[4] The Society takes no position on the suitability of any other proposed 

common issues or the other relief sought by the plaintiffs. 

Background 

[5] Beginning in June 1988, and at all material times relevant to this litigation, the 

defendant, Rashida Samji, was a member of the Society. She practised through a 

notary corporation “Rashida Samji Notary Corporation,” incorporated in British 

Columbia, and carried on business as “Samji & Associates”. 

[6] The plaintiffs allege Ms. Samji promoted an investment opportunity and 

solicited funds from investors on the basis that the funds would be held in her trust 

account, in her capacity as a notary public, and would not be moved, except at the 

specific direction of the investor. Ms. Samji represented that when funds were 

deposited in her account she would provide a “Letter of Comfort” to lenders on 

behalf of subsidiaries of a reputable firm in the beverage distribution industry. 

Investors were told the “Letter of Comfort” would permit those subsidiaries to borrow 

against the security of the funds held in trust; the funds would never leave the trust 

account. She is said to have represented to investors that, in exchange for issuing 

“Letters of Comfort” confirming funds were held in her trust account, she would be 

paid an amount sufficient to guarantee an annual return to them, generally 12%. The 

minimum investment she sought from individual investors is  said to have ranged 

from $50,000 to $100,000. 

[7] When investors placed their money in trust with Ms. Samji they signed a 

“Letter of Direction” prepared by her on behalf of “Samji & Associates”. The Letter of 

Direction signed by Janette Scott, a plaintiff, was typical of letters signed by the 

investors, and read as follows: 
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I, JANETTE P. SCOTT, Education Assistant… Hereby AUTHORISE and 

DIRECT Samji & Associates as follows:  

To place “In Trust”, Canadian $200,000 (TWO HUNDRED THOUSAND 
DOLLARS) on October 21, 2011 and to be returned to the undersigned, 
unless specifically directed on April 21, 2012. 

These funds are to remain “In Trust” and not to be paid out to any party 
without specific direction from the undersigned. 

[8] The plaintiffs claim there was no legitimate investment opportunity, that funds 

were never placed in trust, and that funds were never held in a trust account. The 

plaintiffs say their funds were deposited by Ms. Samji in her general or personal 

account, or to the notary corporate account of Samji & Associates, and were used 

for the general benefit of Ms. Samji and Samji & Associates without any 

authorization from investors and in breach of the specific direction provided to 

Ms. Samji. The plaintiffs allege Ms. Samji promoted the investment opportunity 

knowing it was false and with the intention of deceiving them. 

[9] The plaintiffs, Lawrence Brian Jer and Jun Jer, say the cheques they drew in 

favour of Ms. Samji were made out to “Samji & Associates”. They say they gave four 

such cheques to Ms. Samji and they were deposited, without endorsement, to 

Ms. Samji’s notary corporation account at RBC. 

[10] The plaintiff, Ms. Scott, says that the investment she made in the fraudulent 

scheme was by way of a bank draft made out to “Samji & Associates in trust”. That 

draft was drawn on Ms. Scott’s account and was deposited into the TD Bank 

account of Samji & Assoc. Holdings Inc.  

[11] The plaintiffs say between 2004 and 2010, tens of millions of dollars flowed 

through Ms. Samji’s accounts at RBC. They say a substantial portion of those 

transactions involved the processing and deposit of cheques and other instruments, 

drawn and payable in favour of “Samji & Associates in trust” or funds transferred into 

the account of Samji & Associates “in trust.” They say the defendant, RBC, permitted 

the deposit of these trust cheques and other trust instruments and trust transfers into 

Ms. Samji’s account, knowing that it was not a trust account.  
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[12] The plaintiffs say RBC failed to: take proper steps to investigate; notify the 

proper authorities; warn other financial institutions, the plaintiffs, class members, or 

others about the circumstances relating to Ms. Samji and/or Ms. Samji’s corporate 

accounts with RBC; or otherwise take steps to prevent the use of Ms. Samji’s 

personal and/or corporate accounts for fraudulent activity. They say in April 2010, 

RBC became concerned about transactions in those accounts and asked Ms. Samji 

to move her accounts to another institution. 

[13] In April 2010, Ms. Samji incorporated Samji & Assoc. Holdings Inc. and 

opened an account with the defendant, TD (“Samji Holdings TD”). The plaintiffs say 

between April 2010 and January 2012 approximately $34 million flowed through this 

account at TD. 

[14] The plaintiffs allege that many of the transactions through the TD account 

involved the processing and deposits of cheques and other instruments drawn and 

payable in favour of “Samji Associates in trust” or funds transferred to the account of 

Samji Associates “in trust”. They say TD permitted the deposit of trust cheques and 

other instruments or trust transfers into the Samji Holdings TD account, knowing that 

it was not a trust account. The plaintiffs further allege that TD knew such deposits 

and transfers of trust funds were made in breach of s. 23 of the Notaries Act, 

R.S.B.C. 1996, c. 334. 

[15] They say prior to January 2012, TD did not: take proper steps to investigate; 

notify the authorities; or warn other financial institutions, the plaintiffs, or class 

members or others, about suspicious circumstances relating to Ms. Samji and/or 

Samji Holdings accounts.  

[16] In or around April 2010, Ms. Samji opened an account with Vancity in the 

name of the recently incorporated Samji & Assoc. Holdings Inc. (“Samji Holdings 

Vancity”). The plaintiffs say between April 2010 and January 2012, approximately 

$4.5 million flowed through that account. 
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[17] The plaintiffs say some of the transactions through the TD account, and all of 

the material transactions through the Vancity account, involved the processing and 

depositing of cheques and other instruments drawn and payable in favour of “Samji 

& Associates” that were deposited without endorsement.  

[18] The plaintiffs allege four causes of action. 

[19] First, the plaintiffs allege that RBC and TD were negligent in processing 

cheques or other instruments drawn in trust and tendered for deposit. They seek a 

declaration that RBC and TD owed a duty of care to the plaintiff, Ms. Scott, and 

other class members to deposit cheques or other instruments drawn in trust, and 

transfers made in trust, into a trust account. 

[20] Second, the plaintiffs say RBC and TD were negligent in investigating 

suspicious transactions. They argue RBC and TD had actual knowledge of 

Ms. Samji’s breaches of trust because of the manner in which cheques and other 

instruments drawn in trust were deposited, and say RBC and TD failed to undertake 

a reasonable investigation of such suspicious transactions. They seek a declaration 

that RBC and TD’s actual knowledge of Ms. Samji’s breaches of trust gave rise to a 

duty of care on the part of the financial institutions to conduct reasonable inquiries 

and to take proper steps to ensure that their facilities were not being used to further 

improper, fraudulent, or criminal activities to the detriment of the plaintiffs and other 

class members. 

[21] Third, the plaintiffs seek a declaration that RBC and TD acted in knowing 

assistance of Ms. Samji’s breach of trust by accepting for deposit into the non-trust 

accounts of Ms. Samji and/or Ms. Samji’s corporate accounts, cheques or other 

instruments drawn in trust or transfers made in trust. 

[22] Fourth, the plaintiffs claim damages for conversion from Ms. Samji and Samji 

& Assoc. Holdings Inc. (together the “Samji defendants”), and from TD, RBC, and 

Vancity. Particulars of the alleged conversion are set out in paras. 20 and 21 of Part 

Three of the Fourth Further Amended Notice of Civil Claim: 
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[20] The Defendants RBC and TD wrongfully converted cheques and other 
instruments written or obtained by the Plaintiff Scott and other Class 
members that were payable to “Samji and Associates in trust”, and funds 
transferred to RBC and TD to the account of Samji and Associates “in trust”, 
by permitting those cheques and other instruments and funds transferred to 
be deposited to non-trust accounts of Samji and Samji Holdings, collecting 
upon those cheques or other instruments, either for RBC’s and TD’s own 
behalf or on behalf of Samji or Samji and Associates, and crediting the 
accounts of Samji and Samji Holdings with the proceeds of those cheques 
and other instruments or funds transferred when neither Samji nor Samji 
Holdings were entitled to receive or authorized to use the proceeds of these 
cheques and instruments or funds transferred for their own use and benefit. 

[21] The Defendants TD and Vancity wrongfully converted cheques and 
other instruments written or obtained by the Plaintiffs Jer and other Class 
members that were payable to Samji and Associates by permitting those 
cheques and other instruments to be deposited to the account of Samji 
Holdings, collecting on those cheques, either for TD’s or Vancity’s own behalf 
or on behalf of Samji Holdings, and crediting the account of Samji Holdings 
with the proceeds of these cheques or instruments, when Samji Holdings was 
not the named or proper payee of these cheques or other instruments. 

[23] The proceedings that have been certified were commenced by notice of civil 

claim that has subsequently been amended on a number of occasions. The 

pleadings were last amended on November 19, 2013, after the certification of the 

class action. The last amendments describe, in greater detail, the nature of the trust 

obligations alleged to have been owed by the defendant, Ms. Samji, to the plaintiffs 

and, in particular, refer the provisions of the Notaries Act. The Society was also 

added as a defendant to the proceedings. The only relief sought against the Society 

is a declaration that the defendant, Ms. Samji, acted in her capacity as a notary 

when she dealt with the plaintiffs.  

[24] The parties to this appeal have taken the position that the issue whether the 

pleadings disclose a cause or causes of action should be determined with reference 

to the pleadings as they have been amended. I address the questions on appeal on 

that basis but, in doing so, note that when the certification application was heard the 

pleadings did not include an allegation that a duty of care owed by the financial 

institutions to the class plaintiffs arises from, or is described by, the provisions of 

s. 23(2) of the Notaries Act. A breach of that provision was alleged, but against the 

defendant Ms. Samji only. The claim against the financial institutions in negligence 
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was founded upon a breach of a common law duty of care and was certified on that 

basis. It is in that context that the certification judge’s consideration of the Notaries 

Act must be understood. 

[25] On November 19, 2013, an Amended Notice of Civil Claim was filed by the 

plaintiffs, which included, for the first time, a claim, described in para. 64, that “RBC 

and TD were required by s. 23 of the Notaries Act to identify in their records, which 

of Samji’s accounts were notaries trust accounts, and to deposit funds payable to 

Samji “in trust” only into her notaries trust account identified as such in their 

records.” 

[26] There is, my view, a serious issue whether there is any merit to that plea. 

That issue has never been addressed, but, for reasons set out below I am of the 

opinion that it is not necessary to or appropriate for this Court to consider that issue 

now. 

Judgment Appealed From 

[27] The judge described the statutory requirements for certification of a class 

action pursuant to s. 4 of the Class Proceedings Act: 

Class certification 

4 (1) The court must certify a proceeding as a class proceeding on an 
application under section 2 or 3 if all of the following requirements are met: 

(a) the pleadings disclose a cause of action; 

(b) there is an identifiable class of 2 or more persons; 

(c) the claims of the class members raise common issues, whether or 
not those common issues predominate over issues affecting only 
individual members; 

(d) a class proceeding would be the preferable procedure for the fair 
and efficient resolution of the common issues; 

(e) there is a representative plaintiff who 

(i) would fairly and adequately represent the interests of the class, 

(ii) has produced a plan for the proceeding that sets out a 
workable method of advancing the proceeding on behalf of the 
class and of notifying class members of the proceeding, and 
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(iii) does not have, on the common issues, an interest that is in 
conflict with the interests of other class members. 

[28] In addressing the first statutory requirement, that the pleadings disclose a 

cause of action, the judge referred to the standard described by this Court in Elms v. 

Oliver Drabik Carruthers & Chalcraft, 2001 BCCA 429: 

[20] It is common ground that the Chambers judge correctly stated that a 
court will only refuse to certify on the basis that the pleadings do not disclose 
a cause of action if it is plain and obvious that the plaintiff cannot succeed. 
The test under s. 4(1)(a) of the Act to determine whether a cause of action 
exists is similar to the test applied in application to dismiss a claim on the 
grounds that it fails to disclose a cause of action. The only difference between 
the two tests is that the onus to show a cause of action falls upon the party 
bringing the class action, rather than on the party challenging the proceeding. 
In his text, Class Actions in Canada, looseleaf, (Aurora, Ontario: Canada Law 
Book, 2001) at paras. 4.70-4.80, W. Branch correctly states the law in this 
regard as follows: 

The court will presume the facts alleged in the pleadings are true, and 
will determine whether it is plain and obvious that no claim exists. This 
is not a preliminary merits test. As Mr. Justice Winkler stated in 
Edwards v. Law Society of Upper Canada [(1994), 36 C.P.C. (3d) 116 
(Ont. Class Proceedings Committee)]: 

There is a very low threshold to prove the existence of a cause 
of action . . . the court should err on the side of protecting 
people who have a right of access to the courts. 

Courts in B.C. have also adopted a low threshold for this requirement. 

[21] In Endean v. Canadian Red Cross Society (1998), 157 D.L.R. (4th) 
465 (B.C.C.A.), Braidwood J.A. described the appropriate test as follows (at 
paras. 6-8): 

Any challenge by a defendant that a plaintiff has not presented a 
cause of action as required by s. 4(1)(a) of the Class Proceedings Act 
is, in essence, an application under R. 19(24) of the British Columbia 
Rules of Court that the pleading discloses no reasonable cause of 
action. 

The test for determining such an issue in this Court is clearly 
expressed in the case of Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 
959 at 980, 49 B.C.L.R. (2d) 273, 74 D.L.R. (4th) 321, where 
Wilson J., writing for the Court, set out the test as follows: 

Thus, the test in Canada governing the application of 
provisions like Rule 19(24)(a) of the British Columbia Rules of 
Court is the same as in the one that governs an application 
under R.S.C.O. 18, r. 19; assuming that the facts as stated in 
the Statement of Claim can be proved, is it “plain and obvious” 
that the plaintiff’s statement of claim discloses no reasonable 
cause of action? As in England, if there is a chance that the 
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plaintiff might succeed, then the plaintiff should not be “driven 
from the judgment seat.” Neither the length and complexity of 
the issues, the novelty of the cause of action, nor the potential 
for the defendant to present a strong defence, should prevent 
the plaintiff from proceeding with his or her case. Only if the 
action is certain to fail because it contains a radical defect 
ranking with the orders listed in Rule 19(24) of the British 
Columbia Rules of Court, should the relevant provisions of the 
plaintiff’s statement of claim be struck out under 
Rule 19(24)(a). 

The question to be decided, then, is whether it is “plain and obvious” 
that the plaintiff’s statement of claim discloses no reasonable cause of 
action. Is there some radical defect which would amount to an abuse 
of process of the court such that the claim should be struck? The fact 
that the point is a novel one would not prevent the issue proceeding to 
trial. 

1.  Negligent Processing of Trust Instruments 

[29] The judge found the pleadings were sufficient to support the plaintiffs’ 

allegation of negligent processing of trust instruments. 

[30] The plaintiffs relied on precedents where certification was made in cases of 

similar claims made against financial institutions whose accounts had been used to 

facilitate Ponzi schemes: Eaton v. HMS Financial Inc., 2008 ABQB 631; and 

Pardhan v. Bank of Montreal, 2012 ONSC 2229 [Pardhan 2012] relying on 601039 

Ontario Limited v. First Ontario Credit Union Limited, [2009] O.J. No. 132 (S.C.J.), 

aff’d 2009 ONCA 527. 

[31] RBC argued that the notice of civil claim does not allege RBC was aware of 

any wrongdoing perpetrated by Ms. Samji. It argued that was a critical deficiency in 

the pleadings. Both RBC and TD say the plaintiffs wrongly rely on the provisions of 

s. 23(2) of the Notaries Act, as the source of an obligation and the source of the 

common law duty of care owed by the banks to the plaintiffs. That section provides: 

23 (1) In connection with a member’s practice, the member must keep up to 
date records showing and readily distinguishing 

(a) all money received and paid for or on behalf of others and the 
amount of money held on behalf of each other person, and 

(b) money received and paid on the member’s own behalf. 
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(2) Money received for or on behalf of a client 

(a) is trust money, 

(b) must be deposited in a savings institution in a trust account, and 

(c) must be identified as a trust account in the records of the member 
and of the savings institution. 

(3) Money must not be drawn from a trust account unless it is 

(a) money paid to or on behalf of a client from funds that have been 
deposited in a trust account to the client’s credit, 

(b) money required for payment to the notary public for or on account 
of services rendered to or disbursements made on behalf of a client 
from money belonging to a client, or 

(c) money paid into the trust account by mistake. 

[32] RBC and TD further argued there could be no cause of action against them 

for negligent processing of trust instruments, relying upon the provisions of s. 437 of 

the Bank Act, S.C. 1991, c. 46, which provides: 

(1) A bank may, without the intervention of any other person, 

(a) accept a deposit from any person whether or not the person is 
qualified by law to enter into contracts; and 

(b) pay all or part of the principal of the deposit and all or part of the 
interest thereon to or to the order of that person. 

(2) Paragraph (1)(b) does not apply if, before payment, the money deposited 
in the bank pursuant to paragraph (1)(a) is claimed by some other person 

(a) in any action or proceeding to which the bank is a party and in respect 
of which service of a writ or other process originating that action or 
proceeding has been made on the bank, or 

(b) in any other action or proceeding pursuant to which an injunction or 
order made by the court requiring the bank not to make payment of that 
money or make payment thereof to some person other than the depositor 
has been served on the bank, 

and, in the case of any such claim so made, the money so deposited may be 
paid to the depositor with the consent of the claimant or to the claimant with 
the consent of the depositor. 

(3) A bank is not bound to see to the execution of any trust to which any 
deposit made under the authority of this Act is subject. 

(4) Subsection (3) applies regardless of whether the trust is express or arises 
by the operation of law, and it applies even when the bank has notice of the 
trust if it acts on the order of or under the authority of the holder or holders of 
the account into which the deposit is made.  

[Emphasis added.] 
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[33] In response, the plaintiffs assert that the provisions of the Bank Act do not 

afford blanket immunity from liability in respect of all trust transactions. The plaintiffs 

argue that s. 437 relieves financial institutions of the obligation to monitor 

transactions but does not address their potential liability where circumstances 

suggest a misapplication of trust funds, and where they take no steps to protect 

potential victims of that misapplication: Citadel General Assurance Co. v. Lloyds 

Bank Canada, [1997] 3 S.C.R. 805 at para. 52.  

[34] In response to the defendants’ attack on the sufficiency of the allegations in 

support of the claim in negligence and in response to their argument that the 

statutory defence was available to them, the judge held: 

[46] … I agree with the plaintiffs that the issues of duty, and the proper 
construction of s. 437 of the Bank Act and s. 23 of the Notaries Act, which 
arise from the facts set out in the notice of civil claim, are not to be 
determined at this stage.  

2.  Negligent Failure to Investigate 

[35] The judge also found that the claim was made out on the pleadings in relation 

to the allegation that the banks had been negligent in failing to investigate the 

conduct of Ms. Samji. This cause of action, so clearly dependent upon the factual 

matrix, is particularly difficult to address on an interlocutory application. The 

certification of this claim is not challenged on appeal by TD. 

3.  Knowing Assistance 

[36] The pleadings were also found to be sufficient to support the plaintiffs’ 

allegation that RBC and TD knowingly assisted Ms. Samji in breaching her trust 

obligations to the plaintiffs and the class, by permitting Ms. Samji to deposit cheques 

and other instruments written “in trust” in the Samji defendants’ non-trust accounts. 

Knowing assistance is a cause of action that can result in a stranger to a trust being 

found liable for knowingly participating in a fraudulent breach of trust. No issue is 

taken with the judge’s description of the components of a cause of action for 

knowing assistance, as drawn from the jurisprudence; in order to succeed, a plaintiff 

must plead and prove: 
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a) there was a trust; 

b) the trustee perpetrated a dishonest and fraudulent breach of trust; and 

c) a third party participated in and had actual knowledge of the dishonest and 

fraudulent breach of trust. 

Gold v. Rosenberg, [1997] 3 S.C.R. 767 at para. 34. 

[37] At para. 52, the judge described the requisite knowledge component of the 

tort as: 

Actual knowledge, which includes recklessness or wilful blindness, is required 
to render a bank liable under this cause of action: Air Canada v. M & L Travel 
Ltd., [1993] 3 S.C.R. 787 at 811-813. Constructive knowledge is insufficient to 
establish liability in knowing assistance cases: Citadel General Assurance 
Co. at para. 48. 

[38] In response to the argument of RBC and TD, that the material facts pleaded 

fell short of an allegation of actual knowledge of fraud, including wilful blindness or 

recklessness, the judge referred to Pardhan 2012 and to Donovan W.M. Waters 

et al., eds., Waters’ Law of Trusts in Canada, 3d ed. (Toronto: Thomson Carswell, 

2005) at 499. In Pardhan 2012, the court found there was evidence the bank knew 

of a trust’s existence because numerous cheques marked “in trust” were deposited 

to a non-trust account and there was held to be some basis to believe the bank had 

been wilfully blind or reckless. Similarly, in Waters’, the authors note a cause of 

action in “knowing assistance” may exist against a bank “where circumstances 

reasonably raise such suspicions of a breach that an inquiry would be the reaction of 

the honest, reasonable banker.” The judge in the case at bar concluded: 

[65] Having reviewed the authorities, it is my view it is not plain and 
obvious that the plaintiffs’ allegations that RBC and TD had actual knowledge 
of Ms. Samji’s breach of trust are bound to fail. Based on my review of the 
pleadings and authorities, I conclude the plaintiffs have met the low threshold 
of demonstrating that the pleadings disclose causes of action in negligence 
and knowing assistance of breach of trust against RBC and TD. 
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4.  Conversion 

[39] The judge then considered the claim in conversion against the financial 

institutions. The positions of the parties were set out at paras. 67 and 68 of the 

judgment: 

[67] The plaintiffs argue it is settled law that a bank will be liable for 
conversion of a cheque by “making the proceeds available to someone other 
than the person rightfully entitled to possession”: Boma Manufacturing Ltd. v. 
Canadian Imperial Bank of Commerce, [1996] 3 S.C.R. 727 at para. 83. The 
plaintiffs assert that the allegations in the notice of civil claim set out the 
necessary elements of the tort of conversion. 

[68] RBC and TD submit that Boma and Westboro Flooring and Décor Inc. 
v. Bank of Nova Scotia (2004), 71 O.R. (3d) 723 (C.A.), have no bearing on 
this case because the plaintiffs in this case intended to transfer possession of 
the cheques to “Samji & Associates.” Unlike in those cases, the plaintiffs do 
not complain they wrote cheques to person “A” and the Financial Institutions 
allowed the cheques to be deposited into the account of person “B.” Such 
conduct, which is not alleged, would constitute conversion or interference 
with person A’s right to possession of the cheques. Rather, the plaintiffs in 
this case allege trust cheques were deposited into non-trust accounts. RBC 
and TD take the position that such conduct does not constitute conversion, 
and is expressly sanctioned by s. 437 of the Bank Act. 

[40] The financial institutions argued that the facts alleged in the pleadings did not 

give rise to a claim in conversion against them because cheques were presented to 

them for deposit by the payee, Ms. Samji, who could authorize the deposit of the 

funds to any account. In support of this proposition, the financial institutions relied 

upon 373409 Alberta Ltd. (Receiver of) v. Bank of Montreal, 2002 SCC 81. They 

said a cause of action in conversion cannot be brought by parties who have 

delivered up possession of property as a result of fraud. Such parties cannot claim a 

right to immediate possession of the property with which they have parted: i Trade 

Finance Inc. v. Bank of Montreal, 2011 SCC 26. 

[41] RBC and TD further relied upon the statutory provisions of s. 165 of the Bills 

of Exchange Act, R.S.C. 1985, c. B-4: 

165. (1) A cheque is a bill drawn on a bank, payable on demand. 

(2) Except as otherwise provided in this Part, the provisions of this Act 
applicable to a bill payable on demand apply to a cheque. 
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(3) Where a cheque is delivered to a bank for deposit to the credit of a person 
and the bank credits him with the amount of the cheque, the bank acquires all 
the rights and powers of a holder in due course of the cheque.  

[Emphasis added.] 

[42] In summary, it was the position of TD and RBC that they became holders in 

due course of the cheques delivered to them by the person named as the payee on 

the cheques and, as such, they could not be liable for conversion. 

[43] In reply, the plaintiffs relied upon the House of Lords’ decision in Midland 

Bank, Ltd. v. Reckitt and others, [1933] AC 1 (H.L.), where a claim in conversion was 

found to lie against a bank at the instance of the owner of cheques misused by his 

attorney.  

[44] The judge described these competing arguments in detail but dealt with them 

summarily, in the following terms: 

[87] In my view, the arguments being advanced by the plaintiffs and the 
Financial Institutions cannot be determined at this stage of the process. That 
would in effect be determining the merits of the case. This is not a merits test. 
As stated earlier, the Court is to presume the facts alleged in the pleadings 
are true, and determine whether it is plain and obvious that no claim exists.  

[88] Having considered the pleadings, and the arguments advanced, I 
have concluded that it cannot be said that the authorities relied upon by the 
Financial Institutions establish that it is plain and obvious the plaintiffs’ cause 
of action in conversion is bound to fail. 

[89] Accordingly, I have concluded that the allegations in the pleadings are 
sufficient to support the claims made against the Financial Institutions for the 
tort of conversion. 

4.  Common Issues 

[45] Twenty-six common issues described by the plaintiffs were certified for 

determination of the class proceedings. The Society argues that issue number 4 

ought not to have been certified. TD says, issues 19 and 20 (that deal with 

allegations of conversion) lack commonality and cannot be decided on a class-wide 

basis. Vancity says the judge erred in holding that the claims pleaded against 

Vancity raise common issues appropriate for certification as part of a class 

proceeding. 
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[46] Issue 4 certified pursuant to the judge’s order reads: 

[4] Were the funds that the Class members paid to Samji for investment 
in the “Mark Anthony Investment” scheme entrusted to and received by Samji 
in her capacity as a member [of the] Society of Notaries Public of British 
Columbia? 

[47] Although the Society was not a party to the litigation at the time of the 

certification hearing, counsel for the Society appeared and argued that the 

determination of that common issue could only be relevant for the purposes of 

making a claim against the Society with a view toward accessing its special fund. 

The Society argued that because the notice of civil claim did not disclose a claim 

against the Society or special fund, the resolution of the question could not be 

necessary for the resolution of each class member’s claim and could not advance 

the litigation. The plaintiffs responded by arguing that the fact Ms. Samji received 

funds in her capacity as a notary was foundational to their claim that she was a 

trustee of all funds placed with her and was essential to the knowing assistance of 

breach of trust claims advanced against Samji Holdings and the claims for 

conversion, knowing assistance, and negligence advanced against the financial 

institutions. The trial judge held: 

[130] I agree with the plaintiffs that proposed common issue 4 forms a 
substantial ingredient of each class member’s claim. The issue of whether 
class member’s funds were entrusted to and received by Ms. Samji in her 
capacity as a member of the Society arises from the common course of 
conduct of Ms. Samji in carrying out the scheme and can be determined for 
all class members.  

[131] I further agree the determination of proposed common issue 4 will 
simplify the process of resolving the issue of whether the investors’ funds 
were entrusted to and received by Ms. Samji in her capacity as a notary 
public. 

Grounds of Appeal 

Royal Bank of Canada 

[48] RBC says the judge erred in law in finding that the pleadings disclose a cause 

of action against RBC for: conversion; for negligent processing of “in trust” 
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instruments; for knowing assistance in breach of trust; and for negligent failure to 

investigate.  

The Toronto-Dominion Bank  

[49] TD says the judge erred in law in finding that the pleadings disclose a cause 

of action against TD for conversion; for negligent processing of “in trust” instruments; 

and knowing assistance in breach of trust. Specifically, TD says the judge: reversed 

the burden on the plaintiffs to show that the pleadings disclose a cause of action; 

incorrectly held that the arguments could not be evaluated at the certification stage 

without a factual inquiry; incorrectly held that the proper construction of the Bank Act 

and Notaries Act is not to be determined on certification; and erroneously concluded 

it was not plain and obvious the claims were bound to fail. TD does not take any 

issue with the certification of the cause of action against it for negligent failure to 

investigate. 

[50] Last, TD says the judge erred in finding that proposed common issues 19 

and 20 dealing with conversion met the test for commonality under the Class 

Proceedings Act. 

Vancouver City Savings Credit Union 

[51] Vancity says the judge erred in finding that the pleadings disclose a cause of 

action in conversion and in concluding that the pleadings raised common issues 

against Vancity. Further, Vancity says the judge erred in law in failing to recognize 

the nature of the defence to conversion provided by s. 165(3) of the Bills of 

Exchange Act. 

Society of Notaries Public of British Columbia 

[52] The Society says the judge erred by determining common issue 4 was 

appropriate for certification on the basis that it formed “a substantial ingredient” of 

each class member’s claim rather than because its resolution was “necessary for the 

resolution of each class member’s claim.”  
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Worldsource Financial Management Inc.  

[53] Worldsource Financial abandoned their appeal on December 6, 2013. 

Analysis 

Standard of Review 

[54] The appellants submit the standard of review that ought to be applied in this 

case is correctness. They argue that the question whether the pleadings disclose a 

cause of action is a question of law; further, that failing to give the correct 

construction to a statutory provision is an error of law: Koubi v. Mazda Canada Inc. 

2012 BCCA 310; Sander v. Sun Life Assurance Company of Canada, 2011 BCCA 3. 

[55] They say the onus is on a plaintiff to establish that the pleadings disclose a 

cause of action on an application for certification and, in addressing that question, 

the court should consider the same question that is addressed on an application to 

strike a claim: whether it is “plain and obvious” that the claim cannot succeed. While 

this permits the court to certify a class action where the law is uncertain or in a state 

of evolution, where the outcome, based on established legal principles, is certain the 

application for certification should be dismissed: MacFarlane v. United Parcel 

Service Canada Ltd., 2010 BCCA 171 at para. 21. 

[56] For that reason, the appellants argue the judge ought to have addressed the 

merits of the defences provided in the Bank Act and the Bills of Exchange Act, upon 

which they relied. They say, in relation to the claim in conversion, the judge ought to 

have expressly determined whether the constituent elements of the claim, as settled 

in the jurisprudence, had been adequately pleaded by the plaintiffs. 

[57] TD argues, “[i]n order to answer the question of whether the plaintiffs had met 

the s. 4(1)(a) test, the chambers judge had no choice but to analyze the legal 

arguments made on the pleadings in relation to s. 437 of the Bank Act and s. 23 of 

the Notaries Act.” They argue she failed to do so. Vancity argues, “[t]he certification 

judge erred in law in failing to analyze the requisite elements for the tort of 
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conversion. This error of law led to the erroneous conclusion that the pleadings 

disclose a cause of action against Vancity.” 

[58] The plaintiffs say a decision that the pleadings disclose a cause of action is 

entitled to deference as it involves the exercise of judicial discretion: Timberwolf Log 

Trading Ltd. v. British Columbia (Forests, Lands and Natural Resources Operations), 

2013 BCCA 24 at para. 19 [Timberwolf]; British Columbia (Director of Civil 

Forfeiture) v. Flynn, 2013 BCCA 91 at para. 10, relying on R. v. Imperial Tobacco 

Canada Ltd., 2011 SCC 42 at para. 17. 

[59] The plaintiffs concede in para. 14 of their reply factum, “the issue on this 

appeal is whether it is plain and obvious that the Plaintiffs cannot succeed on the 

causes of action against the financial institutions as set out in the Notice of Civil 

Claim as most recently amended …” 

[60] As this Court recently noted in Timberwolf: 

[19] It should also be noted that an order under R. 9-5(1) is a discretionary 
order for which deference must be given absent an error of law or principle or 
a failure of the judge to consider or weigh all of the relevant circumstances. 
The standard of review for discretionary orders was summarized by Chief 
Justice Finch in Stone v. Ellerman, 2009 BCCA 294, 92 B.C.L.R. (4th) 203, 
leave to appeal ref’d [2009] S.C.C.A. No. 364 in this manner: 

[94] Discretionary powers must be exercised in accordance with 
what the judge thinks the justice of the situation requires. Judicial 
discretion is constrained by factors or principles that must be weighed 
and balanced as between the competing interests, but no rule of law 
dictates the result. Accordingly, an appellate court will not interfere 
with an exercise of judicial discretion unless it can come to the clear 
conclusion that it was wrongly exercised in that no weight or 
insufficient weight has been given to relevant considerations (Friends 
of the Oldman River Society v. Canada (Minister of Transport), [1992] 
1 S.C.R. 3 at 76-77, 88 D.L.R. (4th) 1, [1992] 2 W.W.R. 193) or that on 
other grounds it appears that the decision may result in injustice 
(Taylor v. Vancouver General Hospital, [1945] 4 D.L.R. 737 at 743, 
[1945] 3 W.W.R. 510, 62 B.C.R. 42 at 50 (C.A.)). 

[61] The appeal from the certification of the causes of action is an appeal from an 

exercise of judicial discretion. A burden rests upon the appellants to establish an 
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error of law or principle on the part of the judge in determining that the cause of 

action met the criteria established by s. 4 of the Class Proceedings Act.  

[62] Having certified the case as a class action, the judge incorporated in the 

certification order a description of the common issues for determination in the class 

proceedings. The description of the common issues is considered to be an 

interlocutory step taken in the management of complex litigation at the trial level. It 

involves consideration of the factors described by this Court in Harrington v. Dow 

Corning Corp., 2000 BCCA 605. In the absence of a demonstrable error of law or 

principle, this Court will not interfere with: the trial judge’s determination that the 

resolution of an issue will move the litigation forward; the trial judge’s assessment of 

the significance of the common issue to the cause of action as a whole; or the extent 

to which issues are common between class members. The degree of materiality and 

the interplay among the various common and individual issues are factors for 

consideration by the certification judge. 

Errors of Law Alleged Regarding the Causes of Action 

Reversal of Onus 

[63] TD says the judge reversed the burden on the plaintiffs to show that the 

pleadings disclose a cause of action, referring in support of this submission, to 

para. 47 of the reasons for judgment: 

[47] The defendants have not provided any authority that establishes it is 
plain and obvious the facts pleaded cannot support the duty alleged against 
RBC and TD to ensure that instruments payable “in trust” were deposited to a 
trust account.  

[64] This passage immediately follows the judge’s consideration of the 

construction of s. 437 of the Bank Act. It was appropriate for the judge to require the 

financial institutions to bear some onus in relation to the defence to the claims 

advanced. While it is true to say that the applicant for certification bears the onus of 

establishing a cause of action, it may fairly be said that where a party opposes 

certification on the basis of a statutory defence, the onus ought to fall upon that party 

to show it is plain and obvious the defence will succeed. As noted at para. 28 above, 
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Braidwood J.A., in Endean v. Canadian Red Cross Society (1998), 157 D.L.R. (4th) 

465 at para. 6 (B.C.C.A.), looked to the defendant to bear the onus, if it sought to do 

so, of establishing an insuperable defence: 

Any challenge by a defendant that a plaintiff has not presented a cause of 
action as required by s. 4(1)(a) of the Class Proceedings Act is, in essence, 
an application under R. 19(24) of the British Columbia Rules of Court that the 
pleading discloses no reasonable cause of action. 

[65] I note that the judge later, in para. 65 of the reasons for judgment, expressly 

finds the plaintiffs to have met the low threshold of demonstrating that the pleadings 

disclose causes of action in negligence and knowing assistance of breach of trust 

against RBC and TD. In my view, it cannot be said that she placed the burden of 

establishing the absence of a cause of action or any inappropriate burden upon the 

defendants. 

Evaluation at Certification 

[66] The appellants say the judge incorrectly held that the arguments could not be 

evaluated at the certification stage without a factual inquiry. They say the judge 

incorrectly held that the proper construction of the Bank Act and Notaries Act was 

not to be determined on certification. 

[67] In Flynn, Frankel J.A. for the Court, reaffirmed in this Court’s view, that on an 

application to strike pleadings pursuant to Rule 9-5(1)(a) of the Supreme Court 

Rules it is not necessary for a chambers judge to resolve complex questions 

involving the interpretation of legislation. This Court will not interfere with the 

exercise of a chambers judge’s avoidance of such questions unless the issue ought 

to have been met because there is clearly no serious question of law to be 

addressed: 

[13] A chambers judge hearing a motion to strike pleadings founded on a 
complex question of statutory interpretation is not obligated to come to a 
conclusion on the interpretation of the provisions in issue.  This is reflected in 
the following passage from the judgment of Mr. Justice Tysoe in Minnes v. 
Minnes (1962), 32 W.W.R. 112 at 122 (B.C.C.A.), which was quoted with 
approval in Hunt v. Carey Canada Ltd., [1990] 2 S.C.R. 959 at 978: 
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In my respectful view it is only in plain and obvious cases that 
recourse should be had to the summary process under O. 25, R. 4, 
and the power given by the Rule should be exercised only where the 
case is absolutely beyond doubt.  So long as the statement of claim, 
as it stands or as it may be amended, discloses some question fit to 
be tried by a judge or jury, the mere fact that the case is weak or not 
likely to succeed is no ground for striking it out.  If the action involves 
investigation of serious questions of law or questions of general 
importance, or if facts are to be known before rights are definitely 
decided, the Rule ought not to be applied. 

[14] Also apt is the following from the judgment of McLachlin J. (as she 
then was) in Victoria Grey Metro Trust Co. v. Fort Gary Trust Co. (1982), 30 
B.C.L.R. (2d) 45 at 47 (S.C.): 

[I]t may be noted that it is only in the clearest cases that a pleading 
will be struck out as disclosing no reasonable claim; where there is 
doubt on either the facts or law, the matter should be allowed to 
proceed for determination at trial:  Minnes v. Minnes (1962), 39 
W.W.R. 112, 34 D.L.R. (2d) 497 (B.C.C.A.); B.C. Power Corp. v. 
A.G.B.C. (1962), 38 W.W.R. 577, 34 D.L.R. (2d) at 211 (B.C.C.A.).  If 
there is any doubt, it should be resolved in favour of permitting the 
pleadings to stand:  Winfield v. Interior Engr. Services Ltd. (1969), 68 
W.W.R. 383, 4 D.L.R. (3d) 533 (B.C.S.C.). 

[15] While it was open to the chambers judge to have carried out the 
comprehensive analysis of the submissions of the parties necessary to 
resolve the statutory interpretation issue raised by Mr. Flynn, he was not 
required to do so.  Rather, it was open to him, in the exercise of his 
discretion, to leave that matter to be decided at trial.  That being so, this 
Court should not interfere with his decision. 

[Emphasis added by Frankel J.A. in Flynn.] 

[68] For this reason, and in light of the discussion that follows, I am of the view 

that we ought not to interfere with the decision of the judge in relation to the claims in 

negligence (including negligent investigation and negligent dealing with trust funds) 

or in relation to the claim for knowing assistance in the beach of the trust. There are 

adequate allegations of fact upon which such claims may be based, given the 

jurisprudence in relation to what may amount to willful blindness or recklessness. It 

cannot be said that s. 437 of the Bank Act is so clearly applicable in this case that 

there is no question of law to be addressed at trial. In my view, it was not an error on 

the part of the judge to fail to resolve the availability of the defence in this case on 

the certification application. 
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[69] There is however, in my opinion, merit to the argument that the judge ought to 

have dealt with the substance of the claim in conversion. That claim, in my view, for 

reasons set out below, clearly cannot be made out on the pleadings and it was an 

error to certify a case in conversion on the record. 

Causes of Action in Negligent Investigation, Negligent Processing of 
Trust Documents, and Knowing Assistance 

[70] The plaintiffs claim that the financial institutions are liable to them for 

negligently failing to investigate Ms. Samji’s conduct. That claim is founded upon the 

allegation that very large deposits were made over a short period of time into the 

account of a person the financial institutions knew to be a notary. It is not dependent 

upon an allegation that the financial institutions had an ongoing duty to monitor their 

customer’s accounts or the use to which money was being put. RBC says the 

financial institution does not have any general duty to non-customers to investigate 

or monitor the banking activities of its customers. It concedes, however, that the 

financial institution has a duty to non-customers where it has actual knowledge 

(including willful blindness or recklessness) of a customer’s fraudulent conduct. 

RBC’s opposition to certification of this claim is founded primarily upon what it 

regards as an inadequate pleading of the breach of a duty of care on its part. TD 

does not appeal from the certification of the claim for negligent investigation. 

[71] The financial institutions argue the pleadings do not disclose a claim for 

negligent processing of trust documents (for having accepted for deposit in general 

accounts cheques made out to Ms. Samji “in trust”) or a claim in knowing assistance 

against them. They say the judge erroneously concluded it was not plain and 

obvious these claims were bound to fail for two reasons: first, they say there is not a 

sufficient allegation of knowledge of fraud on their parts; second, they say even if the 

plaintiffs can establish all of the facts pleaded, the law affords them a complete 

defence to these claims. 

[72] The distinction between circumstances that amount to knowing assistance in 

a fraud, by recklessness or willful blindness, and simple negligent failure to prevent 
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the commission of a fraud is one that must be drawn on the evidence. It is settled 

law that the proof of constructive knowledge that a fraud is being committed is 

insufficient to found a claim in knowing assistance to the fraud, because constructive 

knowledge is thought to be insufficient to bind the stranger’s conscience to the trust. 

It is also settled that where the circumstances indicate a “want of probity which 

justifies imposing a constructive trust,” knowing assistance may be established: In re 

Montagu’s Settlement Trusts, [1987] Ch. 264 at 285 (per Megarry V.-C.).  

[73] The Supreme Court of Canada considered the constituent elements of 

knowing assistance in the breach of a trust in Air Canada v. M & L Travel Ltd., 

[1993] 3 S.C.R. 787. At paras. 32 to 35 of that decision, the court reviewed the 

general bases upon which a stranger to a trust can be held liable for breach of trust. 

These include cases where agents receive and become chargeable with some part 

of the trust property (knowing receipt) and cases in which parties with knowledge of 

a dishonest and fraudulent design on the part of the trustees assist in its breach 

(knowing assistance). In the latter cases, the court must address the nature of the 

breach of trust and the degree of knowledge required by the stranger as a basis for 

finding that there was knowing assistance. In relation to the requisite knowledge, the 

Court held: 

[37] The latter point may be quickly addressed.  The knowledge 
requirement for this type of liability is actual knowledge; recklessness or wilful 
blindness will also suffice.  See Belmont Finance [Corp. v. Williams Furniture 
Ltd. (No. 1), [1979] 1 All E.R. 118] at pp. 130, 136; In re Montagu’s 
Settlement Trusts, supra, at pp. 271-72, 285; Carl-Zeiss-Stiftung v. Herbert 
Smith & Co. (No. 2), [1969] 2 All E.R. 367 (C.A.), at p. 379.  In the latter case, 
Sachs L.J. stated that to be held liable the stranger must have had “both 
actual knowledge of the trust's existence and actual knowledge that what is 
being done is improperly in breach of that trust -- though, of course, in both 
cases a person wilfully shutting his eyes to the obvious is in no different 
position than if he had kept them open.”  Whether the trust is created by 
statute or by contract may have an impact on the question of the stranger’s 
knowledge of the trust.  If the trust was imposed by statute, then he or she 
will be deemed to have known of it.  If the trust was contractually created, 
then whether the stranger knew of the trust will depend on his or her 
familiarity or involvement with the contract. 
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[74] Further, the Court noted: 

[40] The reason for excluding constructive knowledge (that is, knowledge 
of circumstances which would indicate the facts to an honest person, or 
knowledge of facts which would put an honest person on inquiry) was 
discussed in In re Montagu’s Settlement Trusts, supra, at pp. 271-73, 275-85.  
Megarry V.-C. held, at p. 285, that constructive notice was insufficient to bind 
the stranger’s conscience so as to give rise to personal liability.  While cases 
involving recklessness or wilful blindness indicate a “want of probity which 
justifies imposing a constructive trust”, Megarry V.-C., at p. 285, held that the 
carelessness involved in constructive knowledge cases will not normally 
amount to a want of probity, and will therefore be insufficient to bind the 
stranger’s conscience.  See also, Lipkin Gorman v. Karpnale Ltd., [1992] 4 All 
E.R. 331 (Q.B.), at pp. 341-49, 351-57, rev’d in part, [1992] 4 All E.R. 409 
(C.A.), at pp. 416-18, rev’d in part on other grounds, [1992] 4 All E.R. 512 
(H.L.). 

[75] The plaintiffs have pleaded that the financial institutions knew they were 

receiving funds to be held by a notary in trust. There is a statutory obligation that 

notaries deposit such funds in trust accounts. They allege the financial institutions 

ought to have known the notary was in breach of that obligation. Whether the trust 

was breached as result of a want of probity sufficient to amount to recklessness on 

the part of the financial institutions is a question that cannot be determined on a 

certification application. It cannot be said, on the facts alleged, that the plaintiffs will 

not be able to make out the requisite recklessness or want of probity at trial.  

[76] The decision of the Supreme Court of Canada in Air Canada is, at least, 

authority for the proposition that in some circumstances a case might be made out 

against financial institutions for knowingly permitting drafts and cheques payable in 

trust to be deposited into non-trust accounts.  

[77] Insofar as the legal defence to the claim is concerned, in my view, the judge 

was correct to conclude that the provisions of the Bank Act do not clearly stand as a 

bar to the allegation that the financial institutions were negligent in permitting 

Ms. Samji to misappropriate funds from trust. 

[78] In Citadel General Assurance, the Supreme Court of Canada held that s. 437 

of the Bank Act did not protect a financial institution against a claim arising out of the 

breaches of a trust by a customer, where the financial institution could be said to 
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have constructive knowledge of the fraud and had received some of the proceeds of 

the fraud, by way of set-off against the accounts in question. The decision is 

authority for the proposition that s. 437 of the Bank Act negates the duty of care on 

the part of a financial institution to regularly monitor activities in trust accounts; 

however, that defence does not go so far as to avoid any liability for failing to make 

appropriate inquiries, where they are warranted:  

[52] … In accordance with this provision, a bank is not under a duty to 
regularly monitor the activities of its clients simply because the funds 
deposited by those clients are impressed with a statutory trust.  Nonetheless, 
this provision does not render a bank immune from liability as a constructive 
trustee or prevent the recognition of a duty of inquiry on the part of a bank.  
Indeed, in certain circumstances, a bank’s knowledge of its customer’s affairs 
will require the bank to make inquiries as to possible misapplication of trust 
funds…. [Emphasis added.] 

[79] The Court addressed the rational basis for insulating banks from liability for 

their constructive knowledge of fraud, while excepting knowing receipt cases from 

that defence: 

[53] The respondents argued that imposing liability on a banker who 
merely has constructive notice of a breach of trust will place too great a 
burden on banks, thereby interfering with the proper functioning of the 
banking system.  While this may be true in assistance cases where a banker 
merely pays out and transfers funds as the trustee’s agent, the same 
argument does not apply to receipt cases where a banker receives the trust 
funds for his or her own benefit.  Professor Harpum addresses this point in 
“The Stranger as Constructive Trustee” (1986), 102 L.Q.R. 114, at p. 138: 

Although there should be a reluctance to allow the unnecessary 
intrusion of “the intricacies and doctrines connected with trusts” into 
ordinary commercial transactions, considerations of speed and the 
importance of possession which normally justify the exclusion of these 
doctrines, are less applicable to a banker who chooses to exercise his 
right of set-off than they are to other commercial dealings.  Where a 
banker combines accounts, he alone stands to gain from the 
transaction.  Because of that benefit, more should be expected of him 
than if he gained nothing. [Footnotes omitted.] 

In “knowing receipt” cases, therefore, it is justifiable to impose liability on a 
banker who only has constructive knowledge of a breach of trust. 

[80] The passage cited suggests constructive knowledge of the breach of a trust is 

insufficient to establish a claim founded upon knowing assistance to a fraud. The 

comments in the case with respect to the scope of the protection afforded by s. 437 
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in knowing assistance cases, however, are obiter dicta, comments that were not 

necessary to decide the central issues before the court. The judgment leaves open 

the question whether s. 437 affords any protection to financial institutions in knowing 

assistance cases. For that reason, it is not particularly helpful to the financial 

institutions in the case at bar.  

[81] In any event, the plaintiffs’ claim is not founded upon an allegation of 

constructive knowledge. They plead facts which may be sufficient to establish 

recklessness or willful blindness. If they can establish recklessness or willful 

blindness on the facts, the decision in Citadel General Assurance may assist them, 

insofar as it is authority for the proposition that s. 437 provides a limited rather than a 

broad defence to financial institutions.  

[82] Both here and below, the plaintiffs have relied upon the jurisprudence in prior 

certification applications in financial cases, including Pardhan v. Bank of Montreal, 

2013 ONSC 355 [Pardhan 2013]. In that case, the Ontario Divisional Court 

dismissed an application for leave to appeal from a certification order in a case 

brought against a bank by investors who had been defrauded. The plaintiffs alleged 

the bank had been negligent in permitting the fraudster to deposit cheques and bank 

drafts, some of which were made out to the fraudster “in trust,” into his own personal 

account in circumstances that ought to have given rise to suspicion on the part of the 

bank. In its defence the bank sought to rely upon subsections 437(3) and (4) of the 

Bank Act. The bank argued that these provisions afforded it a complete defence to 

the claim described in the pleadings. That argument was rejected in the first 

instance. On application for leave to appeal, the bank argued the jurisprudence 

preserved only very limited claims against the bank – claims arising out of “knowing 

receipt” of the proceeds of a fraud. At issue was whether claims in negligence and 

knowing assistance ought to be allowed to proceed. The bank sought to distinguish 

knowing receipt claims from knowing assistance claims and to establish immunity, 

founded upon s. 437 of the Bank Act, in relation to claims of the latter type. The trial 

judge held:   
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[16] The idea that a cause of action in “knowing assistance” may exist 
against the Bank is raised and accepted in the text: Water’s Law of Trusts in 
Canada [at 499]: 

…the bank has an independent obligation, like any other person, not 
to join in a dishonest and fraudulent design of an express trustee of a 
fiduciary. Under the Bank Act, merely permitting the withdrawal of 
money in a trust account will not make the bank liable, even though it 
knows the money is held in trust. But despite these provisions, a bank 
is still subject to the general law of knowing receipt and knowing 
assistance. Therefore, a bank beneficially receiving money will be 
liable to the beneficiary of a trust or fiduciary relationship where 
circumstances reasonably raise such suspicions of a breach that an 
inquiry would be the reaction of the honest, reasonable banker. And 
‘failure to inquire (even if not amounting to negligence) can be 
sufficient in some circumstances to hold a bank privy to such breach’. 

[17] It may be, as counsel for the Bank submitted, that the cases on which 
the authors relied in coming to this conclusion deal with “knowing receipt” and 
not “knowing assistance”, but that does not mean that they are wrong. This 
does not render it “plain and obvious” that the action cannot succeed. 

[18] This and more was said and reviewed by the motions judge [Pardhan 
2012 at paras. 131-141]. For the reasons reviewed, it is not plain and obvious 
that the action against the Bank alleging “knowing assistance” cannot 
succeed. There is no reason to doubt the correctness of the decision of the 
motions judge requiring that this issue move on to trial. It may be that this is a 
defence that could apply, in common, to all members of the class and can be 
dealt with as a common issue of both fact and law. 

[83] In light of that jurisprudence it cannot be said that the judge erred in declining 

to engage in further analysis of the defence afforded to the financial institutions by 

the provisions of the Bank Act. 

[84] The financial institutions say the judge erred in holding that the proper 

construction of s. 23 of the Notaries Act was not to be determined at the certification 

stage. The financial institutions have a strong argument that on a plain reading of 

s. 23 of the Notaries Act, the obligations imposed on notaries to keep records and to 

deposit trust funds in a specified fashion is intended to regulate the conduct of 

notaries alone. The fact that numerous statutes regulating businesses and 

professions include obligations similar to those set out in s. 23 of the Notaries Act is 

said to support the argument that such legislation is intended to affect only those 

whose conduct is regulated by the relevant legislation. The financial institutions say 

the legislator cannot have intended various statutes regulating, for example, real 
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estate agents, developers, debt collectors, motor dealers, and licensed travel 

wholesalers to regulate and impose obligations upon banks or other third parties. 

[85] However, the claim in negligence founded upon the allegation that the 

financial institutions accepted cheques made out in trust for deposit into general 

accounts does not hinge upon establishing a duty of care under the Notaries Act. 

The question certified for determination in the class proceedings against the financial 

institutions makes no specific reference to a statutory duty of care. The question is 

stated in general terms as follows: 

21. Did RBC and/or TD owe a duty of care to those Class members 
whose cheques or other instruments were made payable to Samji and 
Associates “in trust,” or who transferred funds to RBC and/or TD to the 
account of Samji and Associates “in trust,” to ensure that those cheques or 
other instruments or the funds so transferred were deposited only into a trust 
account and not into a non-trust or general business, personal or other 
accounts? 

[86] The s. 23 argument was made in the context of the negligence claim rather 

than made independently. Because it was not necessary to find the existence of a 

statutory obligation as a basis for the claim in negligence alleged against the 

financial institutions arising from the handling of trust cheques, it cannot be said that 

the judge erred in failing to resolve that question at the certification hearing. 

Cause of Action in Conversion 

[87] Although she expressly sought to avoid a determination on the merits at the 

certification hearing, the judge must be held to have concluded that the pleadings 

disclose a cause of action in conversion. The issue before us is whether it can be 

said that she erred in law in concluding that the allegations in the pleadings were 

sufficient to support the claims made against the financial institutions for the tort of 

conversion. 

[88] In Boma Manufacturing Ltd. v. Canadian Imperial Bank of Commerce, [1996] 

3 S.C.R. 727 [Boma], the Supreme Court of Canada reiterated the tort of conversion: 

[30] It is a commonly accepted proposition that a bill of exchange is a 
chattel that can be negotiated from party to party.  An individual obtains title 

20
14

 B
C

C
A

 1
16

 (
C

an
LI

I)



Jer v. Royal Bank of Canada Page 33 

 

to a bill through negotiation.  Once an individual has obtained title, that 
individual has the right to present the bill to the drawee for payment, as well 
as a right of recovery against the drawer if the bill is dishonoured by the 
drawee. 

[31] The tort of conversion involves a wrongful interference with the goods 
of another, such as taking, using or destroying these goods in a manner 
inconsistent with the owner’s right of possession.  The tort is one of strict 
liability, and accordingly, it is no defence that the wrongful act was committed 
in all innocence.  Diplock L.J. asserted this principle in Marfani & Co. v. 
Midland Bank, Ltd., [1968] 2 All E.R. 573, at pp. 577-78: 

. . . the moral concept of fault in the sense of either knowledge by the 
doer of an act that is likely to cause injury, loss or damage to another, 
or lack of reasonable care to avoid causing injury, loss or damage to 
another, plays no part. ... 

If the customer is not entitled to the cheque which he delivers to his 
banker for collection, the banker, however, innocent and careful he 
might have been, would at common law be liable to the true owner of 
the cheque for the amount of which he receives payment, either as 
damages for conversion or under the cognate cause of action, based 
historically on assumpsit, for money had and received. 

[Emphasis added.] 

[89] The financial institutions say, on the facts alleged, the plaintiffs cannot claim 

to have been entitled to immediate possession of the cheques and instruments given 

to Ms. Samji when they were presented for deposit. The plaintiffs themselves allege 

cheques or instruments were intentionally delivered into the possession of 

Ms. Samji, in expectation that she would cash them, obtain the proceeds and hold 

the proceeds in trust. That being the case, the financial institutions say no claim in 

conversion against them can be made out by the plaintiffs. 

[90] TD points out that it is a contradiction for the plaintiffs to argue that they 

continued to be entitled to the cheques or the proceeds of the cheques and to 

allege, at the same time, that the proceeds were held by Ms. Samji in trust. The trust 

relationship requires the delivery of property to the trustee. Ms. Samji cannot have 

held funds in trust unless she was entitled to the property in the cheques or other 

instruments and was entitled to deal with them. TD says the argument of the 

plaintiffs, that they had some sort of partial interest in the property, cannot be true. 
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[91] There is no allegation that Vancity received for deposit any cheques that 

expressly indicated they were made out to Ms. Samji in trust. Vancity argues 

strongly on the appeal that the only claim made against it is that it deposited 

cheques that were made out to “Samji and Associates” or some variation of that 

name into the Samji Holdings Vancity account. Vancity says there is no allegation 

that Ms. Samji held cheques other than as the person to whom the cheques had 

been negotiated. The pleadings themselves suggest Ms. Samji was the intended 

recipient. There can be no action in conversion for depositing funds in an account at 

the directions of the person who is properly the holder of the cheques and entitled to 

do with them as she sees fit. 

[92] The judge found some uncertainty in the law, sufficient to permit the claim to 

proceed, after having considered the authorities cited, including Boma; Westboro 

Flooring and Décor Inc. v. Bank of Nova Scotia (2004), 71 O.R. (3d) 723 (C.A.) 

[Westboro]; Midland Bank; 373409 Alberta Ltd.; i Trade Finance Inc.; as well as 

s. 165 of the Bills of Exchange Act. 

[93] In Boma, the Supreme Court of Canada considered whether a collecting 

bank, CIBC, was liable in conversion for its acceptance of cheques fraudulently 

made out by Boma’s employee and drawn on its account. On appeal, this Court had 

determined that because the employee was charged with responsibility for issuing 

cheques for Boma, they could not be said to have been misdirected. It was the 

employee’s intention to direct most of the cheques, (146 of them) to herself. An 

action in conversion could only succeed with respect to cheques that had been 

diverted from their intended recipient. At the Supreme Court of Canada, Iacobucci J. 

for the majority, allowed the appeal, holding: 

[37] … To make the claim for damages for conversion, the plaintiff must 
prove that he or she was either in actual possession or entitled to immediate 
possession of the chattel.  As Rafferty states in “Forged Cheques: A 
Consideration of the Rights and Obligations of Banks and Their Customers” 
… “[t]he conversion action, however, will lie only if the drawer is still the true 
owner of the cheque.  It must not have been issued to the payee”…The 
defendant’s liability extends to the face value of the converted instrument, 
and is not limited to the value of the instrument as paper and ink…. 
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[38] In this case, it is common ground that the payees of the cheques in 
question had no right of possession to the cheques, as they were not created 
in respect of legitimate debts owed to them by the appellants.  It is also 
agreed that Alm had no right to immediate possession of the cheques…. 

[39] The respondent agrees that in this case, it is prima facie liable to the 
drawer for conversion.  The trial judge, in finding the respondent liable for 
conversion, correctly affirmed, in my view, that where a collecting bank pays 
out on a forged endorsement, the collecting bank will be liable for conversion.  
The Court of Appeal, by contrast, found that the action in conversion must fail 
with respect to the 146 cheques signed by Alm, for the reason that Alm had 
authority to sign the cheques as well as to deliver them.  Further, the Court of 
Appeal found significance in the fact that Alm fully intended to receive the 
proceeds herself.  Accordingly, in the majority’s view, the payment was not 
diverted from its intended recipient. 

[40] In my view, the Court of Appeal’s approach, with respect, misses the 
point.  It is the intention of the drawer, not the signatory of the cheque, that is 
relevant,…Alm is not the drawer because she cannot be said to be the 
directing mind of the corporate appellants; she simply had signing authority 
within limited circumstances.  The relevant intention in this case is that of the 
drawer, the appellant companies.  In the absence of Alm’s fraud, they would 
have been liable, not Alm, if the cheques had been validly issued and were 
subsequently dishonoured by the drawee. 

[Emphasis added and citations excluded.] 

[94] In Westboro, similarly, the Ontario Court of Appeal considered the liability of a 

bank in conversion for having accepted for deposit cheques fraudulently made out 

by an employee of the plaintiff, Westboro, to his own company, which had been 

incorporated with a name similar to that of a legitimate creditor of his employer. The 

Court noted: 

[1] The issues on this appeal relate to the application of the Supreme 
Court of Canada’s decision in Boma Manufacturing Ltd. v. Canadian Imperial 
Bank of Commerce, [1996] 3 S.C.R. 727, [1996] S.C.J. No. 111 (“Boma”), 
which deals with the circumstances in which a collecting bank (a bank which 
accepts a cheque in deposit) is liable to the drawer of a cheque for 
conversion, and the defences available to a collecting bank under the Bills of 
Exchange Act, R.S.C. 1985, c. B-4 (“BEA”). 

[95] The Court held that the cheques negotiated by the employee were made 

payable to a real person in circumstances where the drawer had been fraudulently 

induced to believe that there was a real transaction. The possessor was not entitled 

to the cheque which he delivered to his banker. The banker, however innocent and 

careful he might have been, would at common law be liable to the true owner of the 
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cheque for the amount which he receives, either as damages for conversion or for 

money had and received. The Court referred to the adoption by the Supreme Court 

of Canada in Boma of the following passage from B. Crawford & J.D. Falconbridge, 

Banking and Bills of Exchange, 8th ed., vol. 2 (Toronto: Canada Law Book Inc., 

1986), at §5003.6: 

Conversion is the remedy of the lawful possessor of chattels to have their 
value paid to him by a wrongful dispossessor. . . . It has been repeatedly held 
that a bank converts an instrument by dealing with it under the direction of 
one not authorized, either by collecting it or, semble (although this is not yet 
actually been decided) by paying it and in either case, making the proceeds 
available to someone other than the person rightfully entitled to possession. 

[Emphasis added.] 

[96] It is important that in both Boma and Westboro, the employee presenting the 

cheques for deposit at the bank was a wrongful dispossessor, not a person who 

could fairly be said to be a person intended to receive the proceeds of the cheques 

by the drawer. Similarly, in Midland Bank, the claim in conversion against the bank 

was founded upon the fact the person presenting the cheques for deposit was not 

intended by the drawer to receive the proceeds. Lord Aitken noted: 

It is convenient, I think, to pause here and survey the legal relations of the 
parties in respect of this group of five cheques, amounting to £2,000, which in 
the course of forty-three days were paid in to his account by Lord Terrington. 
The Court of Appeal, rightly as I think, came to the conclusion that the rights 
of the parties would be determined by the view taken as to these particular 
transactions. In the first place, Lord Terrington had no actual authority to draw 
these cheques at all or to receive the proceeds. His only actual authority was 
to draw cheques for his principal’s purposes. Accordingly, if it can be 
supposed that Sir Harold Reckitt found Lord Terrington standing at the 
counter of the bank waiting to pay in one of the cheques, he could, if he knew 
the true facts, have demanded the immediate delivery of the cheque to him. It 
was his property, and Lord Terrington had no title to it. In these 
circumstances I have no doubt that the bank in presenting and receiving 
payment for the cheques converted them. I venture to quote words of my own 
used in A.L. Underwood, Ltd. v. Bank of Liverpool (1) merely because they 
seem to me applicable and I cannot express the idea in simpler language 
([1924] 1 KB at p. 795]):  

The bank so disposed of the chattels, the cheques, as to deprive both 
themselves and the true owners of the dominion over them, and in 
exchange for the pieces of paper constituted themselves the debtor of 
the customer. I cannot imagine a plainer case of conversion. 
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[97] The plaintiffs specifically allege that Ms. Samji practices through her notary 

corporation and that she carries on business as Samji & Associates and that 

Ms. Samji is the sole officer and director of Samji & Assoc. Holdings Inc. The 

plaintiffs allege that class members placed their money in trust with Ms. Samji on the 

terms set out in the Letter of Direction. They allege that Ms. Samji opened accounts 

at the financial institutions and directed the financial institutions to deposit and 

process cheques and other instruments drawn in favor of “Samji and Associates in 

trust,” and to “Samji and Associates.” There is no allegation the cheques were 

presented for payment by a person not authorized to cash them. 

[98] There is, in this case, no suggestion that the cheques or other instruments 

were forged or that the plaintiffs’ signatures were placed on them without their 

authority. The plaintiffs argue that the only actual authority of Ms. Samji was to 

deposit the cheques in her trust account. There is no doubt that Ms. Samji was 

entitled to deal with the cheques, to endorse them, and to receive the proceeds. The 

plaintiffs were not wrongfully dispossessed of the cheques or the proceeds. As the 

financial institutions argue, the establishment of the trust required delivery of the 

property in the cheques to Ms. Samji.  

[99] In Midland Bank, Lord Aitken says the case in conversion may be determined 

by asking whether it could be supposed that the drawer found the holder standing at 

the counter of the bank waiting to pay in one of the cheques, he could, if he knew 

the true facts, have demanded the immediate delivery of the cheques to him. Lord 

Aitken cannot have been referring to the facts as later known, namely, the later 

demonstrated, fraudulent intentions of the holder. 

[100] If any of the plaintiffs had found Ms. Samji standing at the counter of the 

financial institutions waiting to deposit the cheques they could not have demanded 

the immediate delivery of the cheques to them. She had authority to deposit the 

cheques; they were knowingly made out to her. Ms. Samji’s fraud was in dealing 

with the proceeds contrary to the client’s instructions once they were in her hands.  
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[101] In Boma, Westboro, and Midland Bank, the courts dealt with cases where the 

holder of the cheque or instrument did not have rightful possession of said cheque or 

instrument and attempted to deposit it at a financial institution. It is clear in these 

cases that a cause of action in conversion against the financial institution could 

succeed. However, where the holder has rightful possession of the cheque there is 

no conversion.  

[102] In 373409 Alberta Ltd., the Supreme Court of Canada revisited the tort of 

conversion in relation to fraudulently negotiated cheques. In that case, the owner of 

373409 and its sole shareholder, director, and officer was also the sole shareholder, 

director, and officer of a second company, Legacy. He directed a bank to deposit a 

cheque payable to 373409 into the account of Legacy. The Court, setting aside the 

decision of the majority of the Alberta Court of Appeal, held that the owner of the 

373409 must be deemed to have been authorized by 373409 to deal with its cheque. 

The company was not dispossessed of its property. The fact that the diversion of 

money from 373409 to Legacy might have been wrongful “vis-à-vis [373409]’s 

creditors” did not make the diversion of funds a fraud on 373409. 

[103] Major J., for the Court, reiterated the view that an action in conversion may be 

brought by the rightful holder of the check against a wrongful dispossessor. At 

para. 9 of his judgment, he cited with approval a principle said to be aptly stated in 

R.D. Bowers, A Treatise on the Law of Conversion (Boston: Little, Brown, 1917), at 

s. 10: 

It will be noted that the deprivation must be wrongful, for without the element 
of wrong no tort can be committed and conversion cannot occur; and to be 
wrongful, it must be wholly without the owner’s sanction or assent, either 
express or implied. So, where the owner has given to another, or permitted 
him to have control of the property, no one can be held responsible in tort for 
its conversion who merely makes such use of the property or exercises such 
dominion over it as is warranted by the authority thus given. Otherwise 
expressed, it has been said that a rightful interference with the chattels of 
another cannot constitute a conversion. [Footnotes omitted.]  

[Emphasis added.] 
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[104] The Court held, at para. 10: 

[10] …That means a lending institution’s liability in conversion is 
predicated upon finding both that payment upon the cheque was made to 
someone other than the rightful holder of the cheque, and that such payment 
was not authorized by the rightful holder.  If either of these criteria is not 
satisfied, there is no tort.  On the facts of Boma, supra, Iacobucci J. held, at 
para. 40, that the bookkeeper’s actions were beyond the ambit of authority 
granted to her by the companies she worked for.  As a result, the bank’s 
actions were undertaken without the authority of the companies which were 
rightfully entitled to the cheques’ proceeds, and resulted in the dispossession 
of those companies’ entitlements.  Consequently, the bank was held to be 
prima facie liable in conversion for having deposited the cheques’ proceeds 
into the bookkeeper’s account. 

[105] The Court’s consideration of the fraud that might have been perpetrated upon 

third parties in the case bears some consideration in the case at bar. 373409 owed 

obligations to third parties. The use that was made of the funds by the corporation 

may have defrauded those third parties and defeated their claim to be entitled to the 

funds. Those third parties could not say the cheque had improperly come into the 

hands of the corporation, or that the bank dealt with it contrary to the directions of 

the corporation or without its authority. The Court dealt with these issues in the 

following terms: 

[23] The impropriety of the corporation’s diversion of funds from its 
creditors does not undermine Lakusta’s authority to deal with those funds on 
behalf of the corporation. The wrongfulness of an officer’s act in relation to a 
third party does not negate that act’s attribution to the corporate body. For 
instance, a corporation may be responsible for the criminal acts of its agents, 
as it was in Dredge & Dock [Co. v. The Queen, [1985] 1 S.C.R. 662]. The key 
question in determining attribution is whether that agent’s action was within 
the scope of authority delegated to him or her by the corporation. Since 
Lakusta was acting within the scope of authority granted to him by 373409, 
his act of instructing the Bank to deposit the cheque's proceeds into Legacy’s 
account must be attributed to the corporation. 

[24] 373409, through Lakusta, authorized the Bank, as it was entitled to 
do, to deposit the cheque’s proceeds into Legacy’s account. As a result, the 
Bank did not wrongfully interfere with 373409’s cheque, as it did not deal with 
that cheque in a manner inconsistent with 373409’s instructions. 
Consequently, the Bank is not liable in conversion to 373409’s Receiver and 
Manager for the proceeds of the cheque. 

[106] The plaintiffs say Ms. Samji did not have authority to use the proceeds of the 

cheques or instruments given to her for any purpose other than to hold them in trust 
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and pledge them in some fashion as security. The fact that there was misuse of the 

funds does not mean the investors were dispossessed of the cheques or 

instruments. I agree with the appellants’ submission that the decision of the 

Supreme Court of Canada in i Trade Finance Inc., is dispositive of the argument that 

the cheques or instruments were converted by Ms. Samji. There, as here, an 

innocent party consensually advanced cheques and instruments under an 

agreement. The divestiture conveyed the right to deposit them and to hold them. The 

right was subject to the innocent party avoiding the agreement by revoking that 

consent on discovery of fraud. Until that time, however, the agreement was effective 

on its terms. 

[107] Ms. Samji continued to be entitled to the property in the cheques even though 

she allegedly retained the cheques as a result of misrepresentation. Where title has 

been passed as a result of a misrepresentation, the transfer is voidable at the 

election of the defrauded party. Until such an election, the fraudster retains 

beneficial title; the original owner’s continuing equity in the asset will crystallize in a 

constructive trust only if and when he or she elects to void the transaction: i Trade 

Finance Inc. at para. 50. In the case at bar, the plaintiffs intended to transfer the 

funds to Ms. Samji, however, they did so as a result of a misrepresentation. At the 

time Ms. Samji deposited the cheques, she retained title in the cheques as none of 

the plaintiffs had elected to void the transaction. She was entitled to deposit them 

and to direct the financial institutions to deposit them into trust or other accounts. 

The financial institutions were not a party to conversion. 

[108] In my view, it is plain and obvious on the pleadings that the claim in 

conversion against the financial institutions in the circumstances alleged in this case, 

is bound to fail. There is, in my view, no arguable case in support of such a claim. It 

was an error to certify this cause of action, leaving for resolution at trial the question 

whether the facts as pleaded could substantiate a claim in conversion. Unlike the 

claim in knowing assistance, this is not a claim which will stand or fall depending 

upon the resolution of difficult questions of statutory interpretation, nor is the law 

unsettled in relation to the constituent elements of the claim in conversion. 
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Common Questions 

Question 4 

[109] The Society says the judge erred by determining common issue 4 as 

appropriate for certification on the basis that it formed “a substantial ingredient” of 

each class member’s claim rather than because its resolution was “necessary for the 

resolution of each class members claim.”  

[110] At the certification hearing, the Society argued that because the notice of civil 

claim did not make out a cause of action, or seek relief against it, and because there 

was no claim to the Special Fund in the relief sought by the plaintiffs, a 

determination that Ms. Samji was acting in her capacity as a notary would not 

advance the class members’ claim. It argued the class members’ entitlement to 

indemnity from the Special Fund ought to be addressed squarely in proceedings 

where entitlement was clearly before the court. It argued the determination of the 

proposed common issue would usurp the Society’s role in administering the Special 

Fund.  

[111] The Society now says the plaintiffs have acknowledged, as their ultimate 

intention in seeking the declaration, to bring a class claim against the Special Fund 

in the event that they succeed. The Society says its directors must determine the 

merits of claims against the fund, including the question whether Ms. Samji was 

acting as a notary at all material times. The Society says none of the elements 

necessary to establish the plaintiffs’ claims require proof that Ms. Samji was acting 

as a notary. 

[112] In response, the plaintiffs argued that the fact Ms. Samji received the funds in 

her capacity as a notary would be foundational to their claims and would assist in 

establishing the breach of trust claim advanced against Samji Holdings, but also 

claims for conversion and knowing assistance in the breach of trust against the 

financial institutions. 
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[113] In my view, there is no merit to the position taken by the Society on this 

appeal. It is irrelevant that the plaintiffs might be able to succeed without establishing 

that Ms. Samji was acting as a notary. If they can establish they paid money to her in 

her capacity as a notary, they will be able to establish that Ms. Samji was required to 

deposit those funds in trust. It cannot be said that the nature of the trust giving rise to 

the Society’s obligations to her clients was irrelevant or not a material issue in the 

action brought by the plaintiffs against the named defendants other than the Society. 

As the Supreme Court of Canada noted in Air Canada, “[w]hether the trust is created 

by statute or by contract may have an impact on the question of the stranger’s 

knowledge of the trust.” 

[114] In my view, it is irrelevant that the plaintiffs may have to resort to further or 

other procedures before being entitled to seek indemnity from the Society’s Special 

Fund. The judge cannot be said to have erred in exercising her discretion to certify 

issue 4 as a question for determination in the class proceedings.  

Questions 19 and 20 

[115] TD says the judge erred in finding that proposed common issues 19 and 20 

dealing with conversion met the test for commonality under the Class Proceedings 

Act. It argues that the conversion claim hinges upon the intention of the drawer of 

the cheques, and that intention cannot be determined in class proceedings as it 

must be addressed on an individual basis. Given my conclusion that the class action 

in conversion should be dismissed, it is not necessary to address this argument.  

Disposition 

[116] I would allow the appeal to the limited extent that I would set aside the 

certification of the claim against the defendants in conversion. I would therefore 

dismiss the class action initiated against Vancity, there being no claim, other than a 

claim in conversion, against that defendant.  
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[117] I would not certify, as common issues, issue 19 and 20 of Schedule A to the 

reasons for judgment below. 

[118] I would dismiss all other appeals. 

“The Honourable Mr. Justice Willcock” 

I agree: 

“The Honourable Madam Justice Garson” 

I agree: 

“The Honourable Madam Justice MacKenzie” 
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