
2018 BCCA 198 1530 Foster Street Ltd. v. Newmark Projects Ltd Page 1 of11

COURT OF APPEAL FOR BR¡TISH COLUMBIA

Citation 1530 Foster Sfreef Ltd. v. Newmark Proiects
Ltd.,
2018 BCCA 198

Date: 20180522
Docket: C444812

Between

1530 Foster Street Ltd. and
15160 North Bluff Road Ltd.

Appellants
(Petitioners)

And

Newmark Projects Ltd.

Respondent
(Respondent)

Before: The Honourable Mr. Justice Groberman
The Honourable Mr. Justice Fitch
The Honourable Mr. Justice Hunter

On appeal from: An order of the Supreme Court of British Columbia,
dated October 2,2017 (1530 Foster Street Ltd. v. Newmark Proiects Ltd.,

2017 BCSC 1763, Vancouver Docket No. S168408).

Counsel for the Appellant L. Martz
L.M.A. Kotler

Counsel for the Respondent D.R. Bennett, Q.C
K. Smiley

Place and Date of Hearing Vancouver, British Columbia
May 1 ,2018

Vancouver, British Columbia
lt[ay 22,2018

Place and Date of Judgment:

Written Reasons by:
The Honourable Mr. Justice Groberman

Concurred in by:
The Honourable Mr. Justice Fitch
The Honourable Mr. Justice Hunter

file:lllC:Nsers/zjhlDesktop/201 8%20BCCA%20198%201530%20FosterYo20Street%20lt... 512212018



2018 BCCA 198 1530 Foster Street Ltd. v. Newmark Projects Ltd. Page2ofll

Summary:

The parties are owners of neighbouring properties occupied by retailsfores. The appellants' lots
are subject to a restrictive covenant in favour of the respondent's lot, prohibiting construction of
buildings unless "two and one-half units of area for parking" are set asrde for "every one area
used for the erection or construction of buildings". The chambers judge found the covenant to
be valid, and construed it as a "lot coverage" covenant. ln doing so, he assumed that the
purpose of the covenant was to provide ground-level parking that could be used by customers
of the busrnesse s on the dominant tenement. The appellants appealed, arguing that the
restrictive covenant was invalid because it imposed a positive obligation and because if was
impermissibly vague. As well, they contended that the covenant did not require that parking be
sef aside at ground-level. Held: appeal allowed in part. The restrictive covenant was a valid
restriction on the use of land. While there may be debate as fo its proper interpretation, it is not
impermissibly vague. The covenant provided no easement in favour of the respondenl so ifs
purpose could not have been to provide parking spaces for use by the dominant tenement.
Rather, its purpose was to ensure that the servient tenement had customer parking, so that
users of the seruient tenement did not poach the respondent's spaces. There was no need to

confine the areas sef aside for parking to ground-level spaces.

Reasons for Judgment of the Honourable Mr. Justice Groberman

lntroduction

t1] At issue in this appeal is the validity and interpretation of a restrictive covenant granted in

1959 that prohibits the owners of two parcels of land in White Rock from building on their land

unless they set aside parking areas of a particular size.

l2l The restrictive covenant in issue was registered on July 3, 1959, as one part of a larger

agreement between the owners of what were, at the time, two adjacent lots. The operative

terms of the covenant are as follows:

[T]he ... Grantor[s] covenant[]with the ... Grantee that no building shall be erected,
constructed or maintained on the ... Lot ... of the Grantors herein unless the Grantors set
aside two and one-half units of area for parking for every one area used for the erection
or construction of buildings.

t3l The appellants are the legal owners of two contiguous lots that originally formed part of

the grantors' lot. Their lots, therefore, constitute the servient tenement, They are described as:

PID 006-760-228
Lot 33 Except: Part subdivided by Plan 58746; Section 10 Township 1 New
Westminster District Plan 32979 (Municipal address: 15160 North Bluff Road); and

PtD 004-514-041
Lot 103 Section 10 Township 1 New Westminster District Plan 5874 (Municipal address
1530 Foster Street).
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l4l The respondent is the owner of the lot that derives from the grantee's lot, and is the

dominant tenement. lt is described as:

PID 008-871-060
Lot "A" except: firstly: Parcel "One" (reference plan 30172), secondly: East 7 feet,
Section 10 Township 1 New Westminster District Plan 20582 (Municipal address: 15176
North Bluff Road).

t5l The appellants brought a petition in Supreme Court seeking a declaration that the

covenant is void, or, alternatively an order cancelling it pursuant to s. 35(2) of the Property Law

Acf, R.S.B.C. 1996, c. 377 . They were unsuccessful, and appeal to this Court.

t6l On this appeal, they seek to have the covenant declared void, either on the basis that it

is impermissibly vague or on the basis that it is not a negative covenant and so cannot run with

the land. ln the alternative, they ask that the Court declare that the parking areas referred to in

the covenant may include underground parking or parking above ground level. The appellants

no longer seek an order under s. 35(2) of the Properiy Law Act.

History of the Parking Covenant

l7l At the time the covenant was entered into, the dominant tenement was owned by

Canada Safeway Limited. lt appears that it was either operating a supermarket on the land, or

was in the process of building one. The evidence is not entirely clear with respect to the state of

the servient tenement at that time, A strip mall adjacent to the Safeway supermarket was built

on the servient tenement at around the time the covenant was registered, but the record does

not establish whether it was yet in existence when the covenant was put in place.

t8l The record does not include evidence of the original purpose of the covenant, beyond

what can be gleaned from its language and the limited evidence of the contemporaneous land

use. lt is evident that the parties contemplated that both lots would be occupied by retail stores,

and that they were concerned about parking.

t9l A great deal has happened over the ensuing sixty years. Today, there is considerable

development pressure in White Rock, and the appellants have purchased the servient lots with

a view to building residential towers and low-rise buildings providing a mixture of retail and

office space. Depending on how it is interpreted, the covenant may make such development

difficult or impossible.

The lssues in the Trial Court

t10l ln the trial court, the petitioners argued that the covenant is void for uncertainty,

contending that its language is insufficiently precise to determine how parking areas and

flJe:lllC:lUsers/zjhlDesktop/2018%20BCCA%20198%201530%20Foster%o2OStreet%20lt... 512212018



2018 BCCA 198 1530 Foster Street Ltd. v. Newmark Projects Ltd Page4ofll

building areas are to be measured. ln particular, they said that it is unclear whether the areas

are intended to refer to surface areas, or whether above- and below- ground parking are to be

considered.

11 1l The trial judge appears to have considered the covenant's purpose to be ensuring that

customers of stores on the dominant tenement could use surface parking on the servient

tenement:

í231 ... Safeway operated a retail food store on Lot A. While there is no evidence
before the court as to why it sought the covenant, the language of the covenant speaks
for itself. lt is, in my view, self-evident: customer parking was an impodant element for the
successful operation of its retail grocery business, just as it is for the businesses now
operating on Lot A.

1241 ... When the Parking Covenant was granted in 1959, there were no multi-story
buildings on the properties. The parties were concerned with building surface area
parking at the time, not with underground or above ground parking. The fact that Safeway
sought a covenant concerning parking speaks to the importance of the issue of parking to
its retail business and supports the position taken by the tenants of the respondent that
surface parking is important to the ongoing successful conduct of their respective
businesses.

[30] ln my view, the factual matrix in this case establishes that Canada Safeway
considered it important to protect then existing surface parking space from encroachment
by development on Lots 33 and 103, by providing for the ratio set out in the Parking
Covenant. The property consisted of a strip mall. The only parking on the site was surface
parking. lt defies logic that either party was concerned with underground or above ground
parking which would affect customer access to Safeway's retail business.

1121 Given his interpretation of the circumstances and purpose of the covenant, the judge

considered that it was simply a covenant establishing what part of the surface area of the

servient tenement needed to be set aside for parking:

t35l I agree with the respondent that the Parking Covenant is simply a lot coverage
covenant, under which the owner of the lot covenants that if it constructs new buildings, of
every 3.5 units of property, one can be used for buildings, with the remaining 2.5 units of
the propedy set aside for parking.

t13l The petitioners argued that even if the covenant was not vague, it was void because it

did not state that it was imposed for the protection of the dominant tenement. Such a statement

was said to be an element of a restrictive covenant in Victor Di Castri, Registration of Title to

Land (Toronto: Carswell, 1987), cited in Westbank Holdings Ltd. v. Westgate Shopping Centre

Ltd., 2001 BCCA 268 at para. 16 and in Aquadel Golf Course Limited v. Lindell Beach Holiday

Resorf Ltd.,2009 BCCA 5 at para. 9. The judge was of the view that such a requirement might

not be essential, but was also of the view that it was met by the restrictive covenant in this case

l14l The judge also rejected the petitioners' arguments that the covenant was void as being
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contrary to public policy for being out of step with White Rock's development plans. He found

that the covenant did not compel the petitioners to violate any laws.

t15l With respect to s. 35(2) of the Property Law Act, the judge rejected arguments that the

covenant was obsolete, as well as other arguments in favour of the cancellation of the

covenant. Finally, he rejected arguments that the respondent had acquiesced in infringements

of the covenant, or was estopped from enforcing it.

lssues on Appeal

[16] On this appeal, the appellants argue that the covenant is not capable of running with the

land because it imposes positive obligations on the covenantor, rather than simply placing

restrictions on the use of the land. They also repeat their argument that the language of the

covenant is impermissibly vague and uncertain. Finally, they say that the trialjudge erred in in

finding that the covenant's reference to a parking area referred only to ground-level parking,

and did not include underground or above-ground parking.

ls this a Restrictive Covenant?

Í171 A restrictive covenant is a burden on the land, limiting the use that can be made of it. lt is

not a positive obligation on the landowner to perform particular acts. The idea was expressed

by Di Castri, and quoted in Westbank Holdings and in Aquadel as follows:

The covenant must be negative in substance and constitute a burden on the covenantor's
land analogous to an easement. No personal or affirmative covenant requiring the
expenditure of money or the doing of some act can, apart from statute, be made to run
with the land.

t18l The appellants say that, properly interpreted, the covenant in this case is a covenant to

provide parking spaces. They contend that a covenant to supply parking spaces is not, properly,

a restrictive covenant. While the appellants did not make this argument in the court below, it

was included in the petition, and the respondent does not contend that there is any prejudice in

this Court considering it.

l19l ln support of their argument, the appellants cite Aquadel. ln that case, the contract in

issue contained the following language:

[The covenantor] hereby covenants and agrees that he will not use the ... land for any
purpose other than as a golf course ... .

[The covenantor] further covenants ... to maintain the golf course on the ... land in a
proper manner in keeping with its use as a golf course and [consistent]with a state of
repair generally considered acceptable for comparable golf courses.

[The covenantor] fudher agrees that those persons who shall have purchased the right to
camp on the land shall be entitled to preferential rates for the use of the golf course which
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preferential rate may be negotiated from time to time by the padies hereto but in any
event such preferential rate shall be no less than ten (10%) percent less than the rate
charged to members of the general public.

t20l The trialjudge treated the contract as containing three separate covenants, the first of

which was properly characterized as a restrictive covenant running with the land. This Court

disagreed, Chief Justice Finch said:

[15] ln my respectful view, although the learned judge stated the law correctly, he
erred in applying it to the facts of this case, and in parlicular erred in the construction of
the Agreement. The judge read the Agreement as containing three separate and
severable covenants: (1) not to use the land for any purpose otherthan as a golf course;
(2) to maintain the golf course to an acceptable standard; and (3) to give certain persons
a preferential rate for use of the golf course. The judge said that although the second and
third covenants imposed positive obligations on the covenantor, the first pad of the
Agreement was severable and was negative in substance.

[16] With respect, I disagree on both counts. Although the first part of the Agreement
uses negative language ("he will not use the ... land for any purpose other than as a golf
course"), the covenant is positive in substance. lt requires [him]to use the property only
as a golf course ... .

l17l Counsel for the respondent submitted that the covenant was not positive, and that
the covenantor had a choice either to use the property as a golf course, or not to use the
land at all. There is nothing in the language of the Agreement, nor in the surrounding
circumstances, to suggest that no use of the lands ... was intended ... . The only sensible
interpretation of the first paragraph is that the parties intended the lands to be used as a
golf course, and only as a golf course.

118] lt was, moreover, an error to read the first paragraph in isolation from the next two
paragraphs. The covenants to maintain a golf course on [the] land, to keep it in repair,
and to give preferential rates to certain golfers, are consistent with, and only with, [the
covenantor's] obligation to use the land as a golf course. lf the first paragraph were
interpreted to mean that [the covenantor] did not have to use the lands as a golf course,
and could allow it to return to wilderness, the remaining paragraphs of the Agreement
would be meaningless and unenforceable.

l21l The difficulty with the appellants' argument in this case is that nothing in the contract

corresponds with the positive covenants that were present in Aquadel. There is no requirement

that the covenantor provide parking spaces, unless it decides to construct or maintain buildings

on the land.

l22l All that the covenant does is to prohibit the appellants from constructing or maintaining

buildings on their lands unless they also provide parking spaces commensurate with the area of

the property occupied by the buildings. Such a covenant is properly characterized as "negative

in substance". lt does not require the expenditure of money or the doing of any act, unless and

until the owners of the servient tenement choose to undertake construction of buildings. Many

restrictive covenants take this form, prohibiting certain uses or buildings on lands unless they

comply with particular requirements. Such covenants are, in substance, negative covenants,
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and can run w¡th the land

ls the Govenant lmpermissibly Vague?

1231 The appellants say that the covenant is impermissibly vague, and violates the

requirement that a restrictive covenant be expressed in clear and concrete terms. They contend

that if the covenant were intended to be a lot coverage requirement, as the trial judge found, it

could have been simply expressed as such, requiring lhat71.4% of the lot's area be reserved

for parking. Alternatively, they say that the parking requirements ought to have been set out as

particular numbers of spaces.

l24l I make two observations in respect of this argument. First, the fact that a covenant does

not use the simplest formulation to express an idea does not necessarily make it uncertain or

vague.

l25l Second, the seeming simplicity of the appellants' suggestions is illusory. Not every area

that is not covered by a building is a parking space. Outdoor areas may include landscaped

areas, sidewalks, loading docks, or installations such as air conditioners or electrical

transformers. While such areas are not part of the building footprint, ne¡ther are they "parking".

Similarly, outdoor areas may be configured in such a way that they are unsuitable for parking -
narrow pathways between buildings or between a building and a street, for example.

126l The appellants' suggestion that a specific number of parking spaces per unit area would

be more precise is also problematic. Does a parking space for a motor cycle or bicycle count as

a space? Does a parking space for a semi-trailer truck or tour bus count as more than one

space?

l27l The appellants point out that debate may arise as to precisely how the restrictive

covenant is to be applied. They say, for example, that it is not clear whether a building's area is

to be measured as the building's footprint, or the occupied space only. While these

observations do show that even the simplest definitions can give rise to some debate, they do

not, in my view, demonstrate that the restrictive covenant in this case is impermissibly vague.

l28l While I do not doubt that the scope of a restrictive covenant must be clearly

ascertainable, that does not mean that simply reading the terms of the covenant will answer all

questions as to its interpretation. The proper approach to interpretation was discussed by this

Court in Gubbels v. Anderson (1995), I B.C.L.R. (3d) 193 (C.4.):

t15l Counsel for the appellants said that someone ought io be able to go into the Land
Titles Office, look immediately at the land registry records and know right away exactly
what effect the documents pertaining to title had. But that is not the nature of the land
registry system. The nature of the system is to provide notice of any matters that affect
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title. The restrictive covenant is referred to and the restrictive covenant must be given the
interpretation it requires as a contractual document and not an interpretation that would
be given to it by a layman coming into the Land Titles Office. Sometimes some skill is
required in the process of interpretation, but the most rudimentary tool of interpretation is
that a document should be interpreted in the context of its own factual matrix. lt must be
looked at as the conditions existed at the time it was created. While purpose is not the
only guidance of what it meant, its purpose at that time may be one of the guides.

t16l This document ... must be interpreted as of the time it was created. lt is not
merely a question of looking at the precise words used in the document without any
sense of the background and purpose of the document. ln this case, the factual matrix
and the time when the document was created are tools that must be used in giving it its
interpretation.

t29l Further, the fact that there may be room for debate as to the meaning of certain terms in

a covenant does not mean the covenant is impermissibly vague, or cannot be interpreted,

There are recognized principles to be applied in resolving ambiguities in restrictive covenants.

ln the recent decision of Zhang v. Davies,2018 BCCA 99, this Court referred to a line of cases

that establishes a straightfon¡rard rule of interpretation that will eliminate many ambiguities:

t34l ... Ihis Court in Goodwin v. Ridley,2006 BCCA 581 stated that, where there are
two plausible meanings that can be given to a restrictive covenant, the ambiguity must be
resolved in favour of the free use of the land:

l12l lt is not a matter of resolving the ambiguity. A restriction on the use of land
must be clearly expressed. lf ambiguity exists, it is to be resolved in favour of the
free use of the land. The principle was stated in Anderson v. Dickie (1915), 84
L.J.P.C. 219 (H.L.) by Lord Dunedin at227'.

Far earlier than this it had been held that all conditions restricting the use
of land must be very clearly expressed, the presumption being always for
freedom.

t13l The statement is quoted in the jurisprudence of the Supreme Court of
Canada and of this Court: Noble v. Alley, [1951] S.C.R. 64, Estey J. at74; Kirk v.

Distacom Ventures lnc. (1996), 4 R.P.R. (3d) 240 f[23 (B.C.C.A.); and Gubbels,
at para. 13.

t30l There are cases in which restrictive covenants are so lacking in definition as to be

unenforceable. For example, in 585582 B.C. Ltd. v. Anderson,2015 BCCA 261, this Court

found a covenant that purported to prohibit rental of a strata lot "except in accordance with a

rental pool management agreement" to be unenforceable, because no such agreement existed

when the covenant was entered into. The Court said:

l27l There is no certainty with respect to the terms of the Rental Pool Management
Agreement and, as a result, there is a lack of certainty in the covenant itself.

t31l ln coming to its conclusion, the Court cited from its decision in A/ewco lnvestments Corp.

v. B.C. Transit (1987), 14 B.C.L.R (2d) 212 at22a (C.4.):

Covenants such as these which run with the land must be clearly and distinctly stated so
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that present and future owners may know with precision what obligations are imposed
upon them.

t32l ln the case before us, it cannot be said that the covenant is so lacking in definition as to

fall in the categories described in 585582 B.C. Ltd. and Neuzco. At worst, there is some

uncedainty in how to measure the areas "used for the erection or construction of buildings" and

the areas "set aside for parking". The most serious question is whether the covenant requires

parking space to be measured on the basis of its footprint on the land, or on the basis of the

area of the parking spaces, be they underground, at ground level, or on a higher floor. As I will

indicate, the principles of interpretation applicable to restrictive covenants are able to resolve

any debate that exists on these matters.

ls the Covenant Goncerned only with Ground-Level Parking?

t33l The chambers judge held that the covenant contemplated only ground-level parking, and

interpreted it accordingly. Normally, such a finding would attract deference: see Zhang alpara.

32. ln this case, however, the judge appears to have fallen into serious error in interpreting the

covenant.

t34] As I have indicated, the judge considered that the purpose of the covenant was to ensure

that customers of the supermarket (or other stores located on the dominant tenement) had

access to surface-level parking on the servient tenement. The language of the restrictive

covenant makes such an interpretation impossible. Nothing in the restrictive covenant or

associated agreements gives the holder of the dominant tenement an easement over the

servient tenement for the purpose of parking vehicles. lndeed, the restrictive covenant does not

grant the dominant tenement any access to the parking area of the servient tenement.

l35l lt is, perhaps, understandable that the judge misconstrued the covenant. lt appears that,

over the last 60 years, the dominant and servient tenements have had what is, in essence,

shared parking. That situation, however, is in no way mandated by the restrictive covenant. lt is

simply a matter of grace.

t36] The judge seems to be of the view that the parties, in 1959, contemplated parking

spaces being at ground level. There was little evidence touching on the issue, but it is probable,

given the size of the lots and the nature of the commercial developments that were constructed

around the time of the covenant, that the parties were most interested in ground-level parking at

the time the covenant was entered into.

l37l Still, the evidence shows that White Rock's bylaws in 1959 allowed parking spaces to be

"open or enclosed" and "outside, under, within, or on the roof of a building". Both underground
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parking and above-ground parkades, then, were options available to land owners in White Rock

at that time.

t38] The judge's conclusion that the covenant requires all parking to be at ground level was

premised on his view that the purpose of the restrictive covenant was to guarantee that

customers of businesses on the dominant tenement could conveniently park on the servient

tenement. As that was not the purpose of the covenant, the foundation for his interpretation is

faulty.

t39l On this appeal, both parties appear to accept that the most plausible rationale for the

covenant is that the owner of the dominant tenement wanted to protect its own parking from

being "poached" by customers of businesses on the servient tenement. Thus, it wanted to

ensure that the servient lot had adequate parking to serve customers of businesses located on

that lot.

l40l lf that is the basis for the covenant, there is no strong reason to assume that the owner

of the dominant tenement was particularly concerned with whether the servient tenement's

parking was at ground level, or above or below ground. What it wanted was to avoid a situation

in which the parking available to the customers attending on the servient tenement was

insufficient to meet demand.

l41l With that limited purpose of the covenant in mind, and applying the principle that the

restrictive covenant should be interpreted in a manner that restricts the use of property as little

as possible, it is possible to come to a definitive interpretation of the covenant.

l42l The "area used for the erection or construction of buildings" must refer to the area of the

lot occupied by the buildings - in other words, the buildings' "footprint". No other area can be

meaningfully said to be "used" for the erection or construction of buildings.

143] With respect to the area that must be "set aside for parking", I can see no clear necessity

that the area be at ground level. An underground parking space is just as much an area "set

aside for parking" as is a parking space at ground level. lf what was in issue in the covenant

was the ratio between the total area available for parking and the building's footprint, there is no

reason to prefer ground-level parking to other parking areas. Further, the covenant restricts land

use as little as possible if it is interpreted as allowing parking to be supplied anywhere on the

property - including above or below ground.

l44l The respondent objects to this interpretation, saying that the word "area" must bear the

same meaning with respect to parking as it does with respect to buildings. I do not see this as a

problem. The word "area" is used, in both cases, as a measure of the two-dimensional extent of
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the thing being measured - the square footage of the building footprint, in one case, and the

square footage of the parking spaces in the other. The difference lies not in the meaning of the

word "area", but rather the fact that in one case, we are measuring the area of the land "used"

forthe construction orerection of the building, and in the other, the total area of the spaces "set

aside" for parking.

t45l The respondent also objects that this interpretation means that the amount of parking

required may be inadequate if a multi-storey building is constructed on the property. That

problem, however, is not a function of the manner in which the space set aside for parking is

measured. Rather, it is a function of the fact that the parties chose to determine the area of

parking needed by reference to the area of land used by the buildings rather than by reference

to the buildings'total square footage.

Gonclusion

[46] ln the result, I would hold that the covenant is a proper restrictive covenant, and that it

can run with the land, I would also reject, as did the chambers judge, the contention that the

covenant is impermissibly vague or unenforceable. On the other hand, I would overturn the

judge's finding that the covenant refers only to "surface" (or "ground-level") parking. I would

grant the appellants a declaration that the parking covenant may be satisfied by setting aside

the required area of parking spaces, whether they be at ground level, or above or below ground

"The Honourable Mr. Justice Groberman"

I AGREE:

"The Honourable Mr. Justice Fitch"

I AGREE:

"The Honourable Mr. Justice Hunter"
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