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Summary: 

Basketball icon Steve Nash, through his company B & L, appeals the summary 
dismissal of a claim against SNFW and its shareholders. In the underlying action, B 
& L sought an injunction preventing SNFW from continuing to use Mr. Nash’s name 
and reputation to promote its fitness facilities. B & L alleged the continued use of 
Mr. Nash’s endorsement contravened California law—the law governing the parties’ 
agreement. The defendants applied to have the claim dismissed pursuant to R. 9-6. 
The chambers judge granted the application for summary judgment. She found there 
was no genuine issue for trial as the defendants had properly acquired the 
endorsement, and B & L’s allegations of illegality were unsupported by any 
evidence. Held: appeal allowed. The judge misapplied the test for summary 
judgment by placing the onus on B & L. Although the defendants showed the 
endorsement was properly obtained, they failed to provide a complete answer to the 
allegation that continued use of the endorsement contravened California law.  

Reasons for Judgment of the Honourable Mr. Justice Goepel: 

INTRODUCTION 

[1] The underlying issue in this litigation is whether under California law a 

business can continue to use the endorsement of a celebrity when the celebrity is no 

longer using the business’ product. 

[2] Steve Nash is a Canadian sports icon. He is considered by many to be 

Canada’s greatest ever basketball player. At the height of his playing career he 

became the public face of a chain of fitness facilities doing business as Steve Nash 

Sports Clubs and Steve Nash Fitness World (the “Facilities”). Through his holding 

company, the appellant, B & L Holdings Inc. (“B & L”), Mr. Nash was originally a 

shareholder and director of the company that operated the Facilities. The 

respondent, SNFW Fitness BC Ltd. (“SNFW”) now owns and operates the Facilities. 

The respondents Mark Mastrov and Leonard Schlemm are shareholders of SNFW. 

Mr. Nash has no involvement with SNFW.  

[3] In the underlying proceeding B & L sought an injunction to preclude SNFW 

from continuing to use Mr. Nash’s name, image, and reputation to promote the 

Facilities. B & L also made misrepresentation claims against Mr. Mastrov and 

Mr. Schlemm. SNFW, Mr. Mastrov, and Mr. Schlemm brought an application 
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pursuant to R. 9-6 to have the claims against them summarily dismissed as 

disclosing no triable issue. The chambers judge, in reasons indexed at 2017 BCSC 

1359, granted the application for summary judgment. B & L now appeals.  

[4] For the reasons that follow, I would allow the appeal.  

BACKGROUND 

[5] While the background facts are not contested, in order to give context to the 

legal issues which arise on this appeal it is necessary to briefly set out some of the 

transactions and agreements underlying the litigation. The agreements are dense, 

complex, commercial documents that total some 496 pages. 

[6] On November 1, 2006, B & L entered into a licensing agreement (the 

“License Agreement”) with Vancouver Bay Clubs Ltd. (“VBCL”). The License 

Agreement was to be governed and construed in accordance with the laws of the 

State of California. 

[7] VBCL was incorporated for the purpose of operating the Facilities. Under the 

License Agreement, B & L, as licensor, agreed to furnish VBCL with an exclusive 

right and licence within British Columbia to use Mr. Nash’s name, image, and 

reputation to promote the Facilities until March 31, 2022, with an option for VBCL to 

renew for a further five years (the “Nash Endorsement”). Mr. Nash, described in the 

License Agreement as “Artist”, would fulfill certain duties as a spokesperson for the 

Facilities. In exchange for Mr. Nash’s services, B & L was to receive and did receive 

certain benefits including equity participation in VBCL, payment of Mr. Nash’s 

expenses incurred in fulfilling his obligations under the License Agreement, and a 

number of no-cost memberships in the Facilities.  

[8] The License Agreement included the following specific provisions:  

2. BASIC DUTIES AND RESPONSIBILITIES: Licensor’s basic duties 
and responsibilities shall include the following:  
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a. Creative Consultant/Development of Nash Vancouver Bay 
Clubs Concept.  

i. Subject to the limitations set forth in this Agreement, 
Licensor shall cause Artist to provide services as a creative consultant to 
Company’s Fitness Clubs as defined hereunder and Licensor shall supply 
Artist’s consultation and management services to Company’s Fitness Clubs 
to contribute to the formation of a new health club concept to be controlled 
and owned by Company involving the operation of health clubs as directed by 
Company (“Vancouver Bay Clubs”). … Notwithstanding the foregoing, neither 
Artist nor Licensor shall be required to participate in any activities: (1) which 
would cause Artist to violate any laws, (2) which may subject Artist to public 
disrepute, (3) which interfere with Artists’ professional and contractual 
commitments, or would cause Artist to breach any sponsor or licensing 
agreement identified in Schedule C attached hereto, as amended from time 
to time, or (4) which would or could cause injury to Artist or diminish the value 
of the Nash Endorsement. For purposes of this Agreement, “Nash 
Endorsement” shall mean the right to use, subject to the terms and conditions 
of this Agreement, Artist’s name, fame, nickname, initials, autograph, voice, 
facsimile or original signature, photograph, likeness and image or facsimile 
image, and any other likeness or means of endorsement by Artist, used in 
connection with the advertising, promotion and sale of goods, products or 
services. 

[9] The Standard Terms and Conditions of the License Agreement included: 

4. Affidavit: For the purpose of complying with the requirements or 
proposed requirements of the Federal Trade Commission and the several 
networks and local stations which may carry the Commercials concerning the 
use of testimonials and endorsements in advertising, Artist will furnish 
affidavit(s) in the form attached as an Attachment hereto honestly attesting to 
his use of and experience with Company and any additional products with 
regard to which Artist and Company reach agreement for Licensor to provide 
Artist’s services and/or the right to use Artist’s name and likeness. Such 
Affidavit(s) shall be signed after Licensor has reviewed a substantially final 
version of the applicable Commercial.  

15. Miscellaneous:  

(b) This Agreement shall be governed and construed in 
accordance with the laws of the State of California.  

[10] On November 6, 2006, Mr. Nash swore the affidavit required for the purpose 

of complying with the requirements or proposed requirements of the Federal Trade 

Commission (“FTC”) attesting to his experience with the products of Vancouver Bay 

Clubs generally. The affidavit is an attachment to the License Agreement. Mr. Nash 

has not revoked, amended, or withdrawn the affidavit.  
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[11] As part of the transaction, B & L purchased 350 of VBCL’s original 1050 

shares. The respondents, Mr. Mastrov and Mr. Schlemm, purchased 275 shares 

each. The remainder of the shares were purchased by other parties involved in the 

business including Bill Duffy, Mr. Nash’s agent. Messrs. Nash, Mastrov, and 

Schlemm became the directors of VBCL. 

[12] On December 17, 2009, VBCL and its shareholders, including B & L, entered 

into an agreement with FWG Acquisition Ltd. (“FWG”), whereby VBCL sold certain 

assets, and an option to purchase further assets or all VBCL shares, to FWG, in 

exchange for shares in FWG (the “FWG Asset Purchase”). The assets sold to FWG 

included certain Steve Nash branded fitness facilities, along with intellectual property 

including VBCL’s rights and obligations under the License Agreement. As part of the 

FWG Asset Purchase the shareholders of VBCL all became shareholders in FWG. 

[13] The FWG Asset Purchase is governed by the laws of British Columbia.  

[14] The FWG Asset Purchase required B & L to execute a consent to assignment 

agreement (the “Consent”), dated December 17, 2009, pursuant to which B & L, 

amongst other things, expressly consented to the assignment and transfer of the 

License Agreement from VBCL to FWG. The Consent is governed by the laws of the 

state of New York.  

[15] Also on or about December 17, 2009, as part of the FWG Asset Purchase all 

of the shareholders of FWG, including B & L, CH Fitness Investors, LLC (“CH 

Fitness”), and Messrs. Mastrov and Schlemm, entered into a shareholder agreement 

(the “Shareholder Agreement”). The Shareholder Agreement included a drag-along 

provision giving CH Fitness the right to require all of the other FWG shareholders to 

sell an equivalent proportion of their FWG securities should CH Fitness propose to 

sell some or all of its FWG shares. The Shareholder Agreement is governed by the 

laws of British Columbia.  

[16] In September of 2014, CH Fitness delivered to all of the shareholders of FWG 

a drag notice indicating CH Fitness intended to enter into an agreement to sell all of 
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its shareholdings in FWG to SNFW and that it was invoking its drag-along rights 

under the Shareholder Agreement to require all of the other shareholders of FWG, 

including B & L, to sell their FWG shares to SNFW.  

[17] Further to the drag notice, on October 14, 2014, SNFW acquired all of the 

issued and outstanding shares in FWG, including B & L’s shares, (the “SNFW Share 

Purchase”). Mr. Nash signed the SNFW Share Purchase agreement as the 

authorized signatory on behalf of B & L. B & L was paid $1,871,180.53 for its FWG 

shares. The SNFW Share Purchase is governed by the laws of British Columbia. 

[18] Immediately following the SNFW Share Purchase, SNFW and FWG were 

amalgamated. As a result, the property, rights, and interests of FWG in the License 

Agreement vested in and continued as the property, rights, and interests of the 

amalgamated entity, which operates under the name of SNFW. 

[19] By October 2014, VBCL was a company without any assets and with only 

shareholder debt, as FWG had exercised its option under the FWG Asset Purchase 

agreement to purchase VBCL’s remaining major assets in 2011. 

[20] Notwithstanding the foregoing, on or about October 14, 2014, and in 

connection with B & L’s execution of the SNFW Share Purchase agreement, B & L, 

Mr. Nash, Mr. Mastrov, Mr. Schlemm, and Mr. Duffy, entered into a written share and 

debt purchase agreement (the “VBCL Share and Debt Purchase Agreement”), 

whereby Messrs. Mastrov and Schlemm agreed to purchase from B & L and 

Mr. Duffy all of their VBCL shares and shareholders loans in exchange for payments 

to B & L and Mr. Duffy of $933,360 and $266,640 respectively. The VBCL Share and 

Debt Purchase Agreement is governed by the laws of British Columbia. 

[21] As part of the VBCL Share and Debt Purchase Agreement, B & L and 

Mr. Nash confirmed, acknowledged, and covenanted that the License Agreement 

would vest in and continue in full force and effect for the benefit of SNFW, and that 

SNFW was a third party beneficiary of this confirmation, acknowledgement, and 

covenant. 
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[22] Since October of 2014, SNFW has continued to operate fitness facilities 

under the name “Steve Nash Fitness World” and “Steve Nash Sports Clubs” 

pursuant to the terms of the License Agreement. B & L no longer has an equity 

participation in the Facilities and Mr. Nash has ceased to be a director or play any 

role in Facilities operations.  

THE LITIGATION 

[23] On October 14, 2016, two years to the day after the SNFW Share Purchase 

and the VBCL Share and Debt Purchase Agreement closed, B & L filed a notice of 

civil claim naming SNFW, Mr. Mastrov, and Mr. Schlemm (collectively “the 

defendants”) seeking to enjoin SNFW from using the Nash Endorsement and 

seeking damages for alleged breaches of contract and misrepresentation. 

[24] On November 14, 2016, the defendants filed a response to notice of civil 

claim and a counterclaim against B & L and Mr. Nash. 

[25] On February 6, 2017, B & L filed an amended notice of civil claim, pleading, 

inter alia, the following facts: 

 The License Agreement was governed by California law; 

 The License Agreement contained provisions concerning the requirements of 
the Federal Trade Commission, including that Mr. Nash furnish affidavit 
evidence honestly attesting to his use of and experience with VBCL’s fitness 
facilities; 

 The basic facts concerning the License Agreement, the FWG Asset 
Purchase, the drag notice, and the SNFW Share Purchase, which resulted in 
B & L having no equity participation the company operating Steve Nash 
Fitness World and Mr. Nash ceasing to be a director of the operating 
company; and 

 Mr. Nash has not, since October 14, 2014, had any involvement with the 
operations of Steve Nash Fitness World or Steve Nash Fitness Clubs, 
including as a director of the operating company, and further, Mr. Nash has 
not sworn an affidavit affirming the Nash Endorsement since 2006.  

[26] The amended notice of civil claim also pleaded that the License Agreement 

was illegal under California law, post the October 2014 transactions that removed B 

& L and Mr. Nash from any involvement in the operations of the Facilities. 
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[27] In particular, the claim that the License Agreement had become void for 

illegality or contravention of public policy was set out in the following paragraphs of 

Part 3 of the amended notice of civil claim: 

3. ln accordance with the laws of the State of California, which, in the 
context of celebrity endorsements, are overseen by the United States Federal 
Trade Commission, Mr. Nash was, in order to endorse the fitness facilities 
run by Vancouver Bay Clubs Ltd., required to sign an Endorsement Affidavit 
honestly attesting to his use of and experience with the fitness facilities. The 
United States Federal Trade Commission laws also mandate that a person, 
having once obtained the endorsement of a celebrity, may only continue to 
utilize the endorsement of the celebrity if that person has good reason to 
believe that the endorser remains a bona fide user of the good or service.  

…  

11. After removing B & L Holdings Ltd. and Nash from the ongoing 
business SNFW Fitness BC Ltd. was no longer, under California law, able to 
carry on the fitness facility business using the Nash Endorsement. They have 
carried on the business without lawful authority since then and B & L 
Holdings Ltd. seeks an injunction.  

[28] On April 7, 2017, the defendants filed a notice of application to have B & L’s 

claim struck out under R. 9-5, summarily dismissed under R. 9-6, or in the 

alternative dismissed under R. 9-7. The only substantive evidence on which the 

defendants relied was Affidavit #1 of Mr. Schlemm, made November 9, 2016 (the 

“Schlemm Affidavit”) attaching the various agreements between the parties between 

2006 and 2014. The defendants relied on the Schlemm Affidavit as a complete 

answer to B & L’s claim. 

[29] On July 4, 2017, B & L filed its application response reasserting B & L’s 

position that the License Agreement had become illegal under the law of California 

after October 14, 2014, as it was “deceptive” under s. 5 of the Federal Trade 

Commission Act (15 U.S.C. 45), which declares “unfair or deceptive acts or practices 

in or affecting commerce” unlawful.  

[30] B & L did not file any affidavit material on the application. Its application 

response, however, quoted extensively from an FTC published paper titled “Guides 

Concerning the Use of Endorsements and Testimonials in Advertising”. The excerpts 

included the following:  
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(a) The Guides in this part represent administrative interpretations of laws 
enforced by the Federal Trade Commission for the guidance of the public in 
conducting its affairs in conformity with legal requirements. …  

(b) For the purposes of this part, an endorsement means any advertising 
message (including verbal statements, demonstrations, or depictions of the 
name, signature, likeness or other identifying personal characteristics of an 
individual or the name or seal of an organization) that consumers are likely to 
believe reflects the opinions, beliefs, findings, or experiences of a party other 
than the sponsoring advertiser, even if the views expressed by that party are 
identical to those of the sponsoring advertiser. The party whose opinion, 
beliefs, findings, or experience of the message appears to reflect will be 
called the endorser and may be an individual, group, or institution.  

[31] The paper continues:  

(a) Endorsements must reflect the honest opinions, findings, beliefs, or 
experience of the endorser.  

(b) … An advertiser may use an endorsement of an expert or celebrity 
only so long as it has good reason to believe that the endorser continues to 
subscribe to the views presented. An advertiser may satisfy this obligation by 
securing the endorser’s views at reasonable intervals …  

(c) When the advertisement represents that the endorser uses the 
endorsed product, the endorser must have been a bona fide user at the time 
the endorsement was given. Additionally, the advertiser may continue to run 
the advertisement only so long as it has good reason to believe that the 
endorser remains a bona fide user of the product.  

[32] B & L pointed to the Schlemm Affidavit to show the License Agreement had 

become deceptive and therefore illegal under California law. Despite the implication 

in the names “Steve Nash Fitness World” or “Steve Nash Fitness Clubs”, Mr. Nash 

no longer had any role in the company, either as shareholder through B & L or as a 

director. 

THE CHAMBERS APPLICATION 

[33] On July 4, 2017, the chambers judge heard the defendants’ application to 

strike or dismiss B & L’s claim. B & L applied to adjourn the application, but the 

chambers judge refused the adjournment and proceeded on the basis that the 

application was to be decided under R. 9-6.  
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[34] The chambers judge reviewed the basic facts of the agreements attached to 

the Schlemm Affidavit at paras. 7–11 of her reasons. She then correctly noted that 

the central issue was whether the defendants had established that there was no 

genuine issue for trial. 

[35] The chambers judge then discussed the evidence and made the following 

findings: 

[16] The applicant’s evidence establishes the terms of the Licence 
Agreement and its transfer and assignment to SNFW. The evidence also 
establishes that after the amalgamation of SNFW and FWG, Mr. Nash 
personally confirmed SNFW’s acquisition of the Nash Endorsement under the 
Licence Agreement.  

[36] The chambers judge next addressed B & L’s claim that under California law 

the use of the Nash Endorsement after October 14, 2014 was unlawful and as a 

matter of public policy the court must enjoin the defendants from exercising their 

rights under the License Agreement. The chambers judge concluded that a 

“complete answer” to those claims lies in the fact that they were unsupported by any 

evidence at the hearing of the application. In this regard she said: 

[19] A complete answer to B & L’s first three arguments is that they all hinge on 
assertions unsupported by any evidence. There is no evidence about whether 
Mr. Nash uses SNFW clubs. There is no evidence about what representations 
SNFW attributes to Mr. Nash under the Nash Endorsement or in what respect they 
are misleading. B & L must refute or counter the applicant’s evidence or risk 
summary dismissal: Lameman at para. 11. 

[37] In the result, the chambers judge concluded that B & L’s claim that the 

defendants’ continued use of the Nash Endorsement is unlawful raised no genuine 

issue for trial. 

[38] The chambers judge then dealt with the balance of B & L’s claim. She found 

that the allegations concerning the assignability of the License Agreement and 

contractual misrepresentations did not raise triable issues. No appeal was taken 

from those findings.  
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ON APPEAL 

[39] On the appeal, B & L submits the chambers judge erred in placing the onus 

on it to prove a breach of California law and the applicable FTC regulation. It submits 

that the onus of establishing there is no genuine issue for trial rests on the applicant. 

It submits that its claim disclosed the following triable issue: whether the Nash 

Endorsement and so the License Agreement is illegal under California law, 

specifically the FTC regulations concerning celebrity endorsement and if so, whether 

the License Agreement should be rendered void for illegality. B & L submits the 

evidence adduced by the defendants at the hearing went to the question of breach 

of contract, but did not address the pleading that the License Agreement was 

unenforceable due to illegality.  

[40] The respondents submit that the appeal should be dismissed. They say the 

chambers judge correctly concluded that there was no genuine issue for trial with 

respect to B & L’s claim for damages and request for an injunction prohibiting SNFW 

from continuing to use the Nash Endorsement. They submit the chambers judge did 

not improperly “shift the onus” in finding B & L had failed to refute or counter 

evidence its evidence.  

DISCUSSION 

[41] The defendants’ application was brought pursuant to R. 9-6. Rule 9-6(4) 

provides that a defendant may, after serving a responding pleading, apply for 

judgment dismissing all or part of a plaintiff’s claim.  

[42] Rule 9-6(5)(a) provides that on hearing an application brought pursuant to R. 

9-6(4), the court must dismiss the claim if satisfied that there is no genuine issue for 

trial.  

[43] The purpose of the summary judgment rule is to prevent claims that have no 

chance of success from proceeding to trial. The rule aims to weed out meritless 

claims at an early stage, before they impose a heavy price in terms of time and cost 
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on the parties to the litigation and on the justice system: Canada (Attorney General) 

v. Lameman, 2008 SCC 14 at para. 10.  

[44] The bar on a motion for summary judgment is high. The defendant who seeks 

summary dismissal bears the onus of proving that there is no genuine issue of 

material fact requiring trial: Lameman at para. 11. 

[45] Mr. Justice Lambert summarized the defendant’s task in Montroyal Estates 

Ltd. v. D.J.C.A. Investments Ltd. (1984), 55 B.C.L.R. 137 (C.A.) at 138–39:  

We were referred by counsel for T & A Holdings Ltd. to the judgment 
of Esson J. (as he then was) in Progressive Const. Ltd. v. Newton, 25 
B.C.L.R. 330, [1981] 2 W.W.R. 741, 117 D.L.R. (3d) 591 (S.C.), and 
particularly at p. 334. There Esson J. summarizes, in my opinion, accurately, 
the law in relation to establishing a defence on an application for summary 
judgment in these words [pp. 334-35]: 

The cases do not establish an invariable rule as to what steps 
must be taken to resist a R. 18 application for summary judgment. On 
all such applications the issue is whether, on the relevant facts and 
applicable law, there is a bona fide triable issue. The onus of 
establishing that there is not such an issue rests upon the applicant, 
and must be carried to the point of making it “manifestly clear”, which I 
take to mean much the same as beyond a reasonable doubt. If the 
judge hearing the application is left in doubt as to whether there is a 
triable issue, the application should be dismissed.  

In essence, if the defendant is bound to lose, the application should 
be granted, but if he is not bound to lose, then the application should be 
dismissed.  

[46] In the Progressive Const. Ltd. decision quoted by Justice Lambert in 

Montroyal, Justice Esson set out that a plaintiff may not need to adduce evidence to 

defeat a summary judgment application brought by a defendant. In that regard, he 

said at 335:  

The considerations which arise on an application by a defendant 
under R. 18(6) are somewhat different. There the purpose of the application 
is to show that a case already pleaded by the plaintiff is unsound, or that 
there is a complete answer to it. In that situation, there would seem to be no 
logical justification for weighing the plaintiff’s pleadings in the scales against 
the affidavit evidence of the defendant. If, without regard to the plaintiff’s 
pleadings, the court is satisfied beyond a reasonable doubt that there is no 
claim which deserves to be tried, the defendant should succeed. If the plaintiff 
submits evidence contradicting the defendant’s evidence in some material 
respect, that will generally be enough to create a doubt. But it may not be 
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necessary for the plaintiff to adduce evidence -- a doubt may be raised in 
other ways. It may, for instance, arise from the inadequacy of the applicant’s 
affidavit which may fail to establish the means of knowledge of the deponent: 
Lowe Chong v. Gilmore, 51 B.C.R. 157 at 159, [1936] 3 W.W.R. 595 at 597. It 
may be that the affidavit fails to meet all of the causes of action raised by the 
plaintiff’s pleadings as in Commerce Capital Trust v. Caledonian, supra. Or it 
may be that the applicant’s material is worded in an artful and evasive 
manner so as not to appear trustworthy. And if any part of it is based on 
information and belief, that part is not admissible, the application being for a 
final order.  

[47] I agree with the chambers judge that the defendants’ evidence established 

the terms of the License Agreement and its transfer and assignment to SNFW. I also 

agree that the evidence establishes that after the amalgamation of SNFW and FWG, 

Mr. Nash personally confirmed SNFW’s acquisition of the Nash Endorsement under 

the License Agreement. To succeed on their application for summary judgment 

however, the defendants had to go further. They had to establish that the continued 

use of the Nash endorsement was not deceptive or illegal under California law. They 

did not do so. 

[48] B & L pled that the License Agreement was void under California law, 

specifically because of the FTC regulations concerning celebrity endorsements. The 

License Agreement is to be interpreted pursuant to California law. It makes specific 

reference to compliance with the FTC requirements. It further sets out that Mr. Nash 

cannot be required to participate in any activities which would violate any laws.  

[49] The onus was on the defendants to establish that there is no triable issue. 

The defendants’ material did not respond to the submission that the continued use of 

the License Agreement was illegal under California law.  

[50] The chambers judge put the onus on B & L to provide evidence in support of 

its claim of illegality. With respect, she misapplied the test. As noted in Progressive 

Const. Ltd., if the material filed on behalf of a defendant fails to meet all of the 

causes of action raised it may not be necessary for the plaintiff to adduce evidence. 

That is the situation in this case. The defendants’ evidence did not address whether 

the continued use of the Nash Endorsement is illegal under California law. On the 
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evidence, I cannot conclude that B & L’s claim is bound to fail. Accordingly, I would 

allow the appeal and set aside the dismissal of B & L’s claim against SNFW.  

[51] I would award B & L the costs of the appeal. The costs in the court below 

should be in the cause. 

“The Honourable Mr. Justice Goepel” 

I AGREE: 

“The Honourable Madam Justice Fenlon” 

I AGREE: 

“The Honourable Madam Justice Dickson” 
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