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Summary: 

The appeals are from orders declaring that three contracts for the sale of residential 
properties are binding and enforceable, and ordering their rectification. Held: 
appeals dismissed. The contractual documents contain errors in drafting as to the 
name of the purchaser and price. As to the name of the purchaser, some of the 
errors had been noticed, changed and initialed by both parties. There is no 
ambiguity as to the identity of the purchaser and in any case, rectification is 
available. As to the purchase price, the errors are between the numerical expression 
and word expression, the latter being clearly wrong when considered in the 
sequence of exchanged documents. There is no ambiguity as to the price and in any 
case, rectification is available. There is no merit to the contention that the vendor’s 
agent lacked authority to receive notice of acceptance, and notice was given in the 
time open under the counter-offers. Further, actual notice received by the vendor’s 
agent, who directed the manner the documentation should be delivered, is sufficient 
for formation of the contract. 

Reasons for Judgment of the Honourable Madam Justice Saunders: 

[1] The trial of these actions addressed a common central issue: did Intergulf 

Investment Corporation, a real estate developer, enter into three binding and 

enforceable contracts for the sale and purchase of three residential properties in 

North Vancouver, British Columbia, from Dr. Kazemi and 0954704 B.C. Ltd. The 

main action was commenced by Intergulf against Dr. Kazemi and the numbered 

company. Lions Gate Village Project Ltd., also a real estate developer and the 

assignee from Intergulf of two of the contracts, also claims similar relief from 

Dr. Kazemi and the numbered company to that claimed by Intergulf. 

[2] On March 17, 2017, Mr. Justice Greyell ordered rectification of the contracts 

in issue and declared the contracts to be binding and enforceable. Dr. Kazemi and 

the numbered company appeal. 

The Circumstances 

[3] Dr. Kazemi is the sole shareholder of the numbered company. In 2015, he 

owned a property in North Vancouver that I will refer to by its street number 1927, 

and the numbered company owned two properties in North Vancouver that I will 

refer to as 1901 and 1974, all three properties in the same neighbourhood. 
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[4] In early 2015 Dr. Kazemi, acting on the advice of Mr. Moghadasian, a realtor 

who worked for Royal LePage at its downtown Vancouver office, decided to “test the 

market” to see if he could sell 1901, 1927 and 1974 in order to raise funds for 

another real estate transaction. Dr. Kazemi authorized Mr. Moghadasian to seek out 

a buyer for the properties. Mr. Moghadasian was acquainted with Mr. Gibson, 

another realtor in the same office, and knew that Mr. Gibson had a connection with 

Intergulf. Mr. Gibson put the possibility of the sale of these properties before Intergulf 

and early in 2015 he and Mr. Moghadasian met with the President and a Vice 

President of Intergulf at the site of the properties to discuss Intergulf’s interest in 

acquiring them. On February 4, 2015, Dr. Kazemi entered into exclusive listing 

contracts for 1901, 1927 and 1974, appointing Mr. Moghadasian and Mr. Gibson as 

the “designated” and “sole” agents for marketing and sale of the properties. Each 

listing contract contained a Limited Dual Agency provision. 

[5] On February 6, 2015, Dr. Kazemi, Mr. Moghadasian and Mr. Gibson each 

signed a form that contained the realtors’ responsibilities when representing both the 

seller and the buyer of property. The concept was that Mr. Moghadasian would 

represent Dr. Kazemi and his company, and Mr. Gibson would determine whether 

Intergulf was interested in purchasing the properties. The judge found that in the 

event Intergulf was interested, Mr. Gibson would prepare and present Intergulf’s 

offers to Dr. Kazemi through Mr. Moghadasian. 

[6] Shortly after, Mr. Gibson prepared documents for Intergulf’s offers to 

purchase 1901, 1927 and 1974. The President of Intergulf reviewed the draft offers 

and noticed that Mr. Gibson had incorrectly named the purchaser as Intergulf 

Development Corporation, rather than the proper corporate name, Intergulf 

Investment Corporation. Mr. Gibson had used the incorrect name inadvertently, 

because that was the name used on a business card given to him by the Vice 

President of Intergulf. The President corrected Intergulf’s name in the offers in 

several places, initialing the corrections, but he missed several other references to 

the name Intergulf Development Corporation. 
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[7] On February 6, 2015, the President of Intergulf signed the offers, having 

corrected many, but not all of, the references from “Development” to “Investment”. 

The offers then found their way to Dr. Kazemi. The offers fixed the purchase price as 

$1,050,000 each for 1901 and 1927, and $1,090,000 for 1974. Each offer stated the 

completion date as July 15, 2016, and each offer was open until February 13, 2015, 

for acceptance. 

[8] Dr. Kazemi did not respond by February 13, 2015. Mr. Moghadasian advised 

Mr. Gibson that Dr. Kazemi wanted the purchase price increased by $100,000 for 

each of the three properties, and the completion date to be advanced. 

[9] On February 19, 2015, Dr. Kazemi amended the offers using the same forms 

upon which Intergulf had made its offers. Mr. Moghadasian wrote in the changes on 

the Intergulf offer forms and Dr. Kazemi signed and initialed those changes, as well 

as the changes on the original offers made by the President of Intergulf to correct 

Intergulf’s name. I refer for ease of reference to the February 19, 2015 offers as the 

“counter-offers” although I understand that characterization was in dispute at trial. 

[10] The counter-offers contained some discrepancies, in addition to the lingering 

incorrect mentions of Intergulf Development Corporation that had not been corrected 

originally. Mr. Moghadasian recorded the amended purchase price in both numbers 

and in writing. However, those descriptions did not accord with each other. For the 

counter-offer on 1901, Mr. Moghadasian wrote the numbers $1,150,000, but 

adjacent to the numbers he wrote the words “One Million One Hundred and Fifty”. 

He did the same for the counter-offer on 1927. On the counter-offer for 1974, he 

wrote $1,190,000, adjacent to “One Million One Hundred Thousand”. 

[11] All three counter-offers changed the proposed closing dates, required a 

deposit and were open for acceptance until February 20, 2015, although the offer for 

1901 expired at 1:00 p.m. that day, whereas the offers for 1927 and 1974 expired at 

6:00 p.m. 
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[12] On February 19, 2015, Mr. Moghadasian sent the three counter-offers to 

Mr. Gibson by attaching them to an email. Mr. Moghadasian described the 

documents as “signed counters”, said that Mr. Gibson could “keep it open till 

Monday [February 23] if they need time”, and said he would not be able to meet with 

Dr. Kazemi until Tuesday (February 24) as “he is fairly booked and very hard to get 

a hold of”. 

[13] Mr. Gibson reviewed the amended offers with Intergulf on February 20, 2015 

at 10:00 a.m. The President of Intergulf accepted the offers by initialling the changes 

made by Dr. Kazemi, not noticing the discrepancies between the written and 

numerical description of the prices. Mr. Gibson left Intergulf’s office around 11:00 

a.m. and telephoned Mr. Moghadasian shortly thereafter to tell him that Intergulf had 

accepted the offers. Mr. Gibson testified he took the accepted offers to the Royal 

LePage office, phoned Mr. Moghadasian again and was asked by Mr. Moghadasian 

to leave copies of the accepted offers with the assistant or in a mail box. Mr. Gibson 

testified he photocopied the documents and left them in Mr. Moghadasian’s mail 

box. He testified the second phone call to Mr. Moghadasian occurred shortly before 

1:00 p.m. On March 2, 2015, Intergulf paid the deposits required by the contracts to 

Royal LePage. 

[14] On March 4, 2015, Intergulf offered to purchase a fourth property owned by 

Dr. Kazemi, 1979, in place of 1901. It made an offer to this effect and then made a 

revised offer, which included a reduced offer price but an advanced closing date. 

[15] Dr. Kazemi counter-offered. His counter-offer included a provision stating it 

was “a fundamental term of this contract that upon acceptence [sic] of this offer the 

Buyer will withdraw the accepted offer for 1901”. Dr. Kazemi’s counter-offer for 1979 

was not accepted, and a further counter-offer from Intergulf also was not accepted. 

[16] On October 13, 2015, Dr. Kazemi e-mailed a manager at Royal LePage and 

requested that the deposits on 1901, 1927 and 1974 be returned to Intergulf, saying 

there were no binding contracts for sale of the properties. 
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[17] In time, Lions Gate was assigned Intergulf’s interest in 1927 and 1974, and 

both Intergulf and Lions Gate tendered closing documents to Dr. Kazemi and the 

numbered company, advising they were ready, willing and able to complete the 

purchases. Dr. Kazemi and the numbered company refused to close the 

transactions. 

[18] Intergulf and Lions Gate contended at trial that offers were made and 

accepted, with the result there were three binding and enforceable contracts for the 

purchase and sale of 1901, 1927, and 1974; accordingly, they sought relief in these 

proceedings by way of specific performance, and for rectification of any errors in the 

contracts as necessary. Relevant to this appeal, Dr. Kazemi and the numbered 

company contended in defence: 

1) the contracts are not certain as to the parties; 

2) the contracts are not certain as to price; 

3) in respect to the 1901 contract which required acceptance by 

1:00 p.m., February 20, 2015, the evidence showed that at its earliest, 

acceptance was at 1:02 p.m. and therefore was not communicated 

within the time provided; 

4) in any case, Intergulf did not accept the counter-offers because 

Mr. Gibson did not communicate acceptance in writing to Dr. Kazemi 

or to Mr. Moghadasian before the deadline; 

5) personal notification of acceptance to Dr. Kazemi was required; and 

6) the Court should exercise its discretion against applying the principle of 

rectification to the language in the contracts. 

[19] Dr. Kazemi and the numbered company contended at trial that the testimony 

of the principals of Intergulf could not assist in interpreting the contracts because 

their evidence was of their subjective intentions and not admissible in the 

interpretation of a contract. 
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Reasons for Judgment 

[20] The judge rejected the various positions advanced by Dr. Kazemi and the 

numbered company. He accepted the evidence of Mr. Gibson that the phone calls 

he described had been made on February 20, 2015, before 1:00 p.m. He then 

addressed the main issues. He found that the doctrine of rectification should apply to 

change the purchaser’s name in the documents to Intergulf Investment Corporation 

where recited as Intergulf Development Corporation, and to change the written 

purchase price to accord with the prices described in numbers. He observed: 

[83] Clearly the documents were sloppily drafted and neither the parties 
nor their agents noticed the errors in the figures at the time they were signed. 
This is not a case where the purchaser was misnamed throughout the 
agreement. [The Intergulf President] changed “Development” to the proper 
corporate name “Investment” in those places in the offers where he noticed 
there was an error. Where he did so he initialled he change and put a box 
adjacent to his initial for Dr. Kazemi to initial. He missed some references to 
Development, particularly in the 1974 Addenda. Importantly, Dr. Kazemi also 
initialled the name changes made by [the Intergulf President]. In respect of 
1901 he initialled some but not [all] of the changes. In my view, it is clear both 
principals understood and agreed that the party offering to purchase the 
Properties was “Intergulf[“]. 

[84] Similarly each party fully understood and agreed as to what the price 
was for each of the Properties. Mr. Moghadasian and Dr. Kazemi each 
agreed (Dr. Kazemi on his examination for discovery read in at trial and 
Mr. Moghadasian in cross-examination at trial) that the offer price as 
increased by $100,000 on each property and Mr. Moghadasian advised 
Mr. Gibson of this fact. Mr. Gibson in turn advised Intergulf of the increase 
being sought by Dr. Kazemi. Again, the court is not being asked to rectify a 
price which is incorrect. The numeric price is correct. It is the price 
Dr. Kazemi (through his agent) advised Intergulf he would sell the Properties 
for and it is the price Intergulf agreed to pay. Each party agrees the written 
figures are incorrect. I find both parties simply assumed the written price 
reflected the numeric figures. Neither noticed the discrepancy. Had they 
noticed, they would have immediately recognized the error. 

[85] This is a classic case of rectification that falls within the principles set 
out by the Supreme Court in Fairmont Hotels [2016 SCC 56]. The parties 
agreed on the purchaser and the price and then “mistakenly included 
something else in the written contract” (para. 32), such that the written 
instrument does not reflect the parties’ prior agreement. This is precisely the 
type of situation rectification is meant to cure:  

[38] To summarize, rectification is an equitable remedy 
designed to correct errors in the recording of terms in written 
legal instruments. …  

See also paras. 19, 30, and 31 of Fairmont Hotels. 
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[21] On these conclusions, the judge ordered rectification of the contracts. 

[22] The judge addressed the question of acceptance of the counter-offers on 

February 20, 2015, and the anomaly that the 1901 counter-offer was open until 

1:00 p.m. whereas the counter-offers on 1927 and 1974 were open until 6:00 p.m. 

He said: 

[90] … All Mr. Gibson needed to do was to have communicated Intergulf’s 
acceptance to Dr. Kazemi or his agent, Mr. Moghadasian. I find this was done 
before the time for expiry of the counter-offers by Mr. Gibson notifying 
Mr. Moghadasian of Intergulf’s acceptance and by delivering the signed 
documents to Mr. Moghadasian’s box at Royal LePage City Centre. 

[91] There is a direct conflict between the evidence of Mr. Gibson and 
Mr. Moghadasian councerning [sic] whether the two had telephone contact on 
February 20, 2014. 

… 

[93] I am of the view that the evidence [of] Mr. Gibson is much more likely 
to have occurred than the version of events testified to by Mr. Moghadasian, 
who said he did not hear from Mr. Gibson on February 20 or for several days 
thereafter. Given the discussions between Mr. Moghadasian and Mr. Gibson 
prior to the counter-offers being made, I find it is most improbable there would 
not have been communication between the two upon Intergulf’s acceptance 
of the agreements on February 20. 

[23] The judge concluded: 

[100] Accordingly I find Dr. Kazemi and the Numbered Company breached 
their contractual obligations by refusing to complete the sale of the Properties 
to the plaintiffs on the completion dates referred to in each of what I find to be 
binding contracts of sale and purchase. 

Grounds of Appeal 

[24] Dr. Kazemi and the numbered company contend that the judge erred: 

1) in admitting oral evidence as to what the parties subjectively intended 

the contracts to mean; 

2) in exercising his discretion to rectify the contracts; 

3) in interpreting the contracts to permit acceptance by Intergulf through 

either Mr. Gibson’s telephone calls or subsequent delivery of signed 

offers to Mr. Moghadasian; 
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4) in making a palpable and overriding error of fact by finding that 

Dr. Kazemi authorized Mr. Moghadasian to extend the deadline past 

1:00 p.m., February 20, 2015, for acceptance of the contract for 1901; 

and 

5) in finding that Intergulf accepted the contracts in the absence of actual 

notification to Dr. Kazemi of Intergulf’s acceptance of the counter-offer. 

Discussion 

Standard of Review 

[25] The grounds of appeal raise questions of law, questions of mixed fact and 

law, and the exercise of judicial discretion. I repeat what was said recently in 

Lafontaine v. University of British Columbia, 2018 BCCA 307 at para. 45: as to 

questions of law, we must ask whether the judge was correct; as to questions of 

mixed fact and law, we must ask whether the judge made an obvious and material 

(palpable and overriding) error: Housen v. Nikolaisen, 2002 SCC 33; Sattva Capital 

Corp. v. Creston Moly Corp., 2014 SCC 53. On issues involving the exercise of 

discretion, the standard of review is deferential; we may only interfere where the 

judge acted on a wrong principle or failed to give sufficient weight to all relevant 

considerations: Friends of the Oldman River Society v. Canada (Minister of 

Transport), [1992] 1 S.C.R. 3 at 76‒77; Mining Watch Canada v. Canada (Fisheries 

and Oceans), 2010 SCC 2 at para. 43. 

[26] With that general description of the approach we must bring to the various 

issues, I turn to the grounds of appeal. 

1. Admission of Oral Evidence 

[27] As one defence to the actions, Dr. Kazemi and the numbered company 

contend that the “contracts” are fatally uncertain or imprecise, pointing to the 

inconsistent naming of the purchaser and the discrepant descriptions of the 

purchase prices. Intergulf and Lions Gate contend the mutual intention of the parties 

is plain, and if not, that those portions of the agreement should be rectified to the 

extent the contracts do not express the parties’ mutual intention. 
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[28] The judge allowed evidence from all parties on the sequence of events that 

saw Mr. Gibson use the name “Intergulf Development Corporation” on the first offers 

presented, the President of Intergulf correcting some of the references by striking 

“Development” and writing in “Investment”, and the subsequent use of those 

amended documents by Mr. Moghadasian in presenting the vendors’ counter-offers. 

[29] On the issue of price, the judge allowed evidence as to the sequence of 

events starting with the first offers in which the numerical expression and word 

expression of the price coincided, Dr. Kazemi’s intention to counter-offer by 

increasing the price of each property by $100,000, and the preparation of the 

counter-offers resulting in the discrepancies between their numerical description and 

the word description of the prices. As part of this evidence, Dr. Kazemi testified he 

intended the prices for each be increased by $100,000. 

[30] Dr. Kazemi and the numbered company say the judge erred by admitting 

much of that oral evidence. This issue of admissibility is a question of law, and thus 

must be considered on a standard of correctness. 

[31] The documents in issue obviously contain mistakes, both in the identification 

of the purchaser in some places as Intergulf Development Corporation, and in the 

inconsistencies between the numerical and word descriptions of the proposed 

purchase prices, for example, describing the proposed price both as $1,150,000 and 

as “one million one hundred and fifty dollars”, the latter being a lower price than the 

price first offered by Intergulf. 

[32] The quest of a judge in a contract case is to determine the mutual intention of 

the parties. In Hoban Construction Ltd. v. Alexander, 2012 BCCA 75, Madam Justice 

Bennett for the court described the test in imperfectly drawn documents, drawing 

from Marquest Industries Ltd. v. Willows Poultry Farms Ltd. (1968), 1 D.L.R. (3d) 

513 (B.C.C.A.): 

[47] … the inquiry is not whether the contracts were competently drafted, 
but rather whether they disclose the parties’ intentions as to the substance of 
their agreement. In Marquest …, the majority outlined the role of the court at 
517-18: 
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In the first place, consideration must be given to the duty of a 
Court and the rules it should apply, where a claim is made that 
a portion of a commercial agreement between two contracting 
parties is void for uncertainty or, to put it another way, is 
meaningless. The primary rule of construction has been 
expressed by the maxim, ut res magis valeat quam pereat or 
as paraphrased in English, “a deed shall never be void where 
the words may be applied to any extent to make it good”. The 
maxim has been basic to such authoritative decisions as 
Scammell v. Ouston, [1941] 1 All. E.R. 14; Wells v. Blain, 
[1927] 1 D.L.R. 687, [1927] 1 W.W.R. 223; Ottawa Electric Co. 
v. St. Jacques (1902), 31 S.C.R. 636, as well as many others, 
which establish that every effort should be made by a Court to 
find a meaning, looking at substance and not mere form, and 
that difficulties in interpretation do not make a clause bad as 
not being capable of interpretation, so long as a definite 
meaning can properly be extracted. In other words, every 
clause in a contract must, if possible, be given effect to. Also, 
as stated as early as 1868 in Gwyn v. Neath Canal Navigation 
Co. (1868), L.R. 3 Ex. 209, that if the real intentions of the 
parties can be collected from the language within the four 
corners of the instrument, the Court must give effect to such 
intentions by supplying anything necessarily to be inferred and 
rejecting whatever is repugnant to such real intentions so 
ascertained. 

Clause 10 of the contract is admittedly a highly inartistic piece 
of draftsmanship and clearly poses difficulties in construction. 
However, keeping in mind the rules of interpretation which I 
have outlined, and approaching the terms of the contract and 
cl. 10 in what I consider a “reasonable and business manner” 
(see Wells v. Blain at p. 691), it is my opinion that cl. 10 is not 
so uncertain as to be meaningless. On the contrary, I consider 
it has a clear meaning but is badly expressed. ... 

[48] In Langley, before citing Marquest Industries, McEachern C.J.B.C. 
stated the following at para. 37: 

[37] Having determined that the legal force of the 
arrangements represented by the communications I have 
described is not contingent upon the preparation of a formal 
document, it is necessary to consider what the terms of the 
bargain are and whether they are legally sufficient to constitute 
a binding agreement. This analysis is carried out according to 
the standard rules of contract construction: give the words 
their plain and ordinary meaning where that meaning does not 
conflict with the context of the communications as a whole. 
Where there is ambiguity, extrinsic evidence may be 
considered. 

[Emphasis in original.] 

20
18

 B
C

C
A

 3
37

 (
C

an
LI

I)



Intergulf Investment Corporation v. 0954704 B.C. Ltd. Page 13 

 

[33] In Sattva Justice Rothstein for the court addressed the central inquiry in a 

contract case and the role of parol evidence: 

[47] … The overriding concern is to determine “the intent of the parties and 
the scope of their understanding” … To do so, a decision-maker must read 
the contract as a whole, giving the words used their ordinary and grammatical 
meaning, consistent with the surrounding circumstances known to the parties 
at the time of formation of the contract. Consideration of the surrounding 
circumstances recognizes that ascertaining contractual intention can be 
difficult when looking at words on their own, because words alone do not 
have an immutable or absolute meaning: … 

And: 

[59] It is necessary to say a word about consideration of the surrounding 
circumstances and the parol evidence rule.  The parol evidence rule 
precludes admission of evidence outside the words of the written contract 
that would add to, subtract from, vary, or contradict a contract that has been 
wholly reduced to writing … 

[60] The parol evidence rule does not apply to preclude evidence of the 
surrounding circumstances. Such evidence is consistent with the objectives 
of finality and certainty because it is used as an interpretive aid for 
determining the meaning of the written words chosen by the parties, not to 
change or overrule the meaning of those words. The surrounding 
circumstances are facts known or facts that reasonably ought to have been 
known to both parties at or before the date of contracting; therefore, the 
concern of unreliability does not arise. 

[34] After Sattva it was asked whether the Supreme Court of Canada had 

retracted the approach of this court to parol evidence demonstrated by Chief Justice 

McEachern in Langley Lo-Cost Builders Ltd. v. 474835 B.C. Ltd., 2000 BCCA 365. 

In British Columbia (Minister of Technology, Innovation and Citizens’ Services) v. 

Columbus Real Estate Inc., 2016 BCCA 283, Justice Bennett rejected that 

proposition, saying for the court: 

[42] Sattva confirmed that the surrounding circumstances are relevant to 
contractual interpretation regardless of whether there is ambiguity in the 
contract. … 

[43] The principle that surrounding circumstances must be considered 
represents the longstanding law in British Columbia: see 0930032 B.C. Ltd. v. 
3 Oaks Dairy Farms Ltd., 2015 BCCA 332 at paras. 3–5 [Oaks Dairy]. In 
Oaks Dairy, Newbury J.A., writing for the court, commented that, “[i]t may be 
that the Supreme Court in Sattva was only encouraging courts to be even 
more receptive to considering evidence of “factual matrix” to elucidate the 
interpretation of contracts” (Emphasis in original; para. 6). See also the 
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decision of Lambert J.A. in Glaswegian Enterprises Inc. v. B.C. Tel Mobility 
Cellular Inc. (1997), 49 B.C.L.R. (3d) 317 (C.A.) at paras. 19-20. 

[35] Turning then to the documents, it seems to me that there is much to be said 

for the view that the documents on their face and read in sequence easily establish 

with certainty the prices agreed are those set out numerically in the counter-offers. 

Likewise, I consider there can be no question of the identity of the buyer, given 

Intergulf’s “corrections”, albeit haphazard, Dr. Kazemi’s subsequent adoption of 

those changes when he initialled the corrections made by Intergulf before the offers 

were presented to him, and Dr. Kazemi’s reliance on the offers as the base 

documents for his counter-offers. 

[36] However, if the documents on their face are not certain, it is because the 

uncertainty flows from obvious errors, some authored by Mr. Gibson and some by 

Mr. Moghadasian, as to which Intergulf and Lions Gate sought rectification. To 

properly explore the issue of rectification, which I discuss below, evidence of the 

parties’ common intentions is relevant to the enquiry. And to the extent the oral 

evidence addressed the surrounding circumstances, it was clearly relevant to 

interpretation of the contracts: Sattva para. 47. I conclude the judge made no error in 

admitting this evidence. I would not accede to this ground of appeal. 

2. Rectification 

[37] The question of rectification arises because Dr. Kazemi and the numbered 

company contend that absent court alteration of the contracts, the contracts do not 

meet the requirements of s. 59(3)(a) of the Law and Equity Act, R.S.B.C. 1996, 

c. 253. Section 59(3)(a) provides: 

59 (3) A contract respecting land or a disposition of land is not enforceable 
unless 

(a) there is, in a writing signed by the party to be charged or by that 
party's agent, both an indication that it has been made and a 
reasonable indication of the subject matter, 

[38] Section 59 also provides: 
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59 (7) A writing can be sufficient for the purpose of this section even though a 
term is left out or is wrongly stated. 

[39] We start from the premise that rectification is a discretionary remedy, as to 

which we must accord the trial judge deference. 

[40] Dr. Kazemi and the numbered company agree the judge correctly set out the 

criteria applicable to rectification but say he wrongly rectified the contracts on the 

basis of a continuing common intention without having first found a prior agreement 

on the purchase price and purchaser. They contend the “errors” described earlier 

demonstrate the parties’ failure to reach any agreement on these two terms, and 

show that they did not express any clear intention to the outside world as the law of 

rectification requires. 

[41] Both parties rely, as did the judge, on Canada (Attorney General) v. Fairmont 

Hotels Inc., 2016 SCC 56. Fairmont Hotels concerns a sale transaction wherein 

Fairmont Hotels sought to change the character of a transaction, through the device 

of rectifying a director’s resolution, from a sale of shares to a loan arrangement. The 

rectification was sought in an attempt to thereby retain tax neutrality, which the Hotel 

said was the continuing common intention of the parties. Fairmont Hotels is 

characterized as a case of mutual mistake. Starting from the document requiring 

rectification, however, there was no continuing intention that the transaction should 

be a loan arrangement; that is, the transaction Fairmont advocated for was different 

in structure from that originally conceived and agreed to. Recognizing this, Justice 

Brown for the court explained that rectification requires proof that the parties have 

been in agreement and that the agreement has been recorded incorrectly. He 

recognized that the law allows for situations in which there is no enforceable contract 

until it is reduced to writing, as in a transfer of realty as described in the English case 

Joscelyne v. Nissen, [1970] 2 Q.B. 86, and said: 

[29] In any event, Joscelyne should not be taken as authorizing any 
departure from this Court’s direction that a party seeking to correct an 
erroneously drafted written instrument on the basis of a common mistake 
must first demonstrate its inconsistency with an antecedent agreement with 
respect to that term. In Shafron, this Court unambiguously rejected the 
sufficiency of showing mere intentions to ground a grant of rectification, 

20
18

 B
C

C
A

 3
37

 (
C

an
LI

I)



Intergulf Investment Corporation v. 0954704 B.C. Ltd. Page 16 

 

insisting instead on erroneously recorded terms. As Denning L.J. said in 
Frederick E. Rose (London) Ld. v. William H. Pim Jnr. & Co., [1953] 2 Q.B. 
450 (C.A.), at p. 461 (quoted in Shafron, at para. 52): 

Rectification is concerned with contracts and documents, not 
with intentions. In order to get rectification it is necessary to 
show that the parties were in complete agreement on the 
terms of their contract, but by an error wrote them down 
wrongly; and in this regard, in order to ascertain the terms of 
their contract, you do not look into the inner minds of the 
parties — into their intentions — any more than you do in the 
formation of any other contract. 

[30] This Court’s statement in Performance Industries (at para. 31) that 
“[r]ectification is predicated on the existence of a prior oral contract whose 
terms are definite and ascertainable” is to the same effect. The point, again, 
is that rectification corrects the recording in an instrument of an agreement 
(here, to redeem shares). Rectification does not operate simply because an 
agreement failed to achieve an intended effect (here, tax neutrality) — 
irrespective of whether the intention to achieve that effect was “common” and 
“continuing”. 

[42] The critical feature of rectification is that it corrects, with precision, the 

agreement’s mistaken expression of the parties’ agreement. In Bank of Montreal v. 

Vancouver Professional Soccer Ltd. (1987), 15 B.C.L.R. (2d) 34 (C.A.) this court, in 

words fully in accordance with Fairview Hotels, held that a party seeking rectification 

must establish: 

1. that the written instrument does not reflect the true agreement 
of the parties; and 

2. that the parties shared a common continuing intention up to 
the time of signature that the provision in question stand as agreed 
rather than as reflected in the instrument. … 

[43] I have earlier concluded that the agreement on its face is sufficiently clear as 

to price and parties to be enforceable. In the alternative, I conclude the judge’s 

approach to rectification was squarely within the principles of rectification discussed 

in Fairmont Hotels and Vancouver Professional Soccer. The judge found: 

[84] … Had they noticed, they would have immediately recognized the 
error. 

[85] This is a classic case of rectification that falls within the principles set 
out by the Supreme Court in Fairmont Hotels. … 
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[44] On those conclusions, it is clear the judge was not making a new transaction 

as Dr. Kazemi and the numbered company contend, but rather was within the 

boundaries for rectification, to correct the mistaken expression of the parties’ 

agreement on prices and identity of the purchaser. 

[45] In my view, this ground of appeal cannot succeed. 

3. The Mode of Acceptance of the Counter-Offers 

[46] Dr. Kazemi and the numbered company contend that, in respect of all three 

properties, the acceptance found by the judge was not acceptance in law because it 

failed to comply with clause 23 of the counter-offers. 

[47] The judge found, based on a solid body of evidence, that each party only 

dealt with the other through the other’s intermediary — Mr. Moghadasian for 

Dr. Kazemi and Mr. Gibson for Intergulf. The two realtors were from the same office 

and under dual agency documentation that arranged the parties’ dealings in relation 

to the three properties. After the two agents met with representatives of Intergulf to 

show the properties, the two realtors each dealt with the party represented by the 

other agent only by communicating with and presenting offers to the other agent. In 

particular, the person who communicated with Dr. Kazemi on the proposed sale of 

1901, 1927 and 1974 to Intergulf throughout the relevant period was 

Mr. Moghadasian — neither Mr. Gibson nor any representative of Intergulf had direct 

dealings with Dr. Kazemi. Nor did Intergulf have direct dealings with 

Mr. Moghadasian after the property was shown, as all Intergulf communication was 

solely through its agent, Mr. Gibson. 

[48] Dr. Kazemi and the numbered company contend that notwithstanding this 

arrangement, clause 23 of each contract required that binding acceptance could only 

be made by notifying Dr. Kazemi, personally and in writing, of such acceptance. As 

this did not occur, they say there was no binding agreement created. 

[49] Clause 23 of the counter-offers provides: 
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23 OFFER: This offer, or counter-offer, will be open for acceptance until 
________ … and upon acceptance of the offer, or counter-offer, 
by accepting in writing and notifying the other party of such 
acceptance, there will be a binding Contract of Purchase and 
Sale on the terms and conditions set forth. 

[50] The appellants contend that the document is a standard form contract and 

urge us to apply the less deferential standard of review of correctness, relying upon 

Ledcor Construction Ltd. v. Northbridge Indemnity Insurance Co., 2016 SCC 37 and 

KPMG Inc. v. 0747825 B.C. Ltd., 2017 BCCA 277. 

[51] I am not satisfied that the standard of review is one of correctness. While all 

the offers and counter-offers in the case are on a form of the Real Estate Board of 

Greater Vancouver, and might be said to be written on a standard form as in KPMG, 

the ubiquity of this portion of the form is not clear to me. The issue of acceptance for 

purposes of contract formation is of such practical importance, and individuals have 

such different needs and approaches to business, that I would not expect the 

arrangements for acceptance to have the “take it or leave it” character usually 

associated with that term, as for example, was the case in Ledcor. More important, 

however, is the factual matrix before us, including evidence that the parties 

communicated solely through their intermediary without practical access to the other 

party. This is the sort of factual consideration encompassed by the comments of 

Justice Wagner (now C.J.C.), writing for the majority, in Ledcor: 

[4] In my opinion, the appropriate standard of review in this case is 
correctness. Where, like here, the appeal involves the interpretation of a 
standard form contract, the interpretation at issue is of precedential value, 
and there is no meaningful factual matrix that is specific to the particular 
parties to assist the interpretation process, this interpretation is better 
characterized as a question of law subject to correctness review. 

… 

[24] I would recognize an exception to this Court’s holding in Sattva that 
contractual interpretation is a question of mixed fact and law subject to 
deferential review on appeal. In my view, where an appeal involves the 
interpretation of a standard form contract, the interpretation at issue is of 
precedential value, and there is no meaningful factual matrix that is specific to 
the parties to assist the interpretation process, this interpretation is better 
characterized as a question of law subject to correctness review. 
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[52] Based on the factual matrix in this case, I do not consider that a correctness 

standard of review applies. 

[53] In any case, I am not persuaded that clause 23 requires acceptance only be 

by notification in writing to the other party, as posited by the appellants. While the 

words say such notification is sufficient to form a contract, on my reading the clause 

does not restrict acceptance to that mode of communication. Examples abound of 

contracts clearly directing the only mode of acceptance. For example, in Holwell 

Securities Ltd. v. Hughes (1973), [1974] 1 All. E.R. 161 (C.A.), relied upon by the 

appellants, the contract provides that the “option shall be exercisable by notice in 

writing” to the vendor. In KPMG the contract established conditions that were binding 

unless a condition was waived “by written notice”. Other cases of mandatory forms 

of notice are discussed in KPMG. All of these cases engage language quite different 

from the language before us. Here clause 23 describes a mode of acceptance that 

will produce a contract, but does not preclude formation of a contract by actual 

acceptance communicated by other means. 

[54] It was, in my view, open to the judge to accept a mode of notification of 

Intergulf’s acceptance of the counter-offers that was commercially reasonable in the 

context of the entire dealings between the parties: G.H.L. Fridman, The Law of 

Contract in Canada, 6th ed. (Toronto: Carswell, 2011) at 50‒53. 

[55] In the circumstances before us, in which both sides to the anticipated 

transactions relied solely on communications and exchange of documents between 

their intermediaries, I consider the judge was neither unreasonable nor incorrect in 

looking at the substance of the events to determine whether acceptance was 

communicated by any mode within the designated time. 

[56] Nor am I persuaded that Intergulf was required to prove Dr. Kazemi 

personally received notification of the acceptance of his counter-offers before the 

deadlines, as contended by Dr. Kazemi and the numbered company. 
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[57] In F.M.B. Reynolds, Bowstead and Reynolds on Agency, 18th ed. (London: 

Sweet & Maxwell, 2006) the authors usefully explain the effect of notification to an 

agent at 8‒204: 

A notification given to an agent is effective as such if the agent receives it 
within the scope of his actual or apparent authority, whether or not it is 
subsequently transmitted to the principal, unless the person seeking to 
charge the principal with notice knew that the agent intended to conceal the 
notification from the principal. 

[58] To like effect but greater length, G.H.L. Fridman, Canadian Agency Law, 3rd 

ed. (Markham, Ont: LexisNexis Canada, 2017) explains at 10.6, noting the 

exceptions to the general rule: 

… it has been held that the knowledge of … information possessed by the 
principal’s agent, whether as a result of notice to, or notification of the agent, 
or acquired by the agent by other means, may be attributed to the principal. 
… The rationale of the rule is that there is a presumption that an agent will 
communicate his or her knowledge to the principal, because it is his or her 
duty to do so. In two situations, however, such knowledge will not be 
attributed to the principal. One is when the agent has been guilty of fraud or 
misfeasance vis-à-vis the principal. The other is when the third party with 
whom the agent dealt has notice that the agent will not in fact pass on such 
knowledge. 

[59] Prof. Fridman further explains at 10.9: 

When notification is the basis for attribution, the agent must acquire the 
notice in question, while acting as an agent, not before he became the 
principal’s agent, and in the course of the agency, that is, while acting with 
actual or ostensible authority. If the agent lacks authority to receive the 
notice, the agent’s reception of the notice will not bind or affect the principal. 

[60] The proposition advanced by Dr. Kazemi challenges Mr. Moghadasian’s role 

as his agent. I am satisfied that Dr. Kazemi, by electing to deal with Intergulf only by 

way of Mr. Moghadasian’s communications with Mr. Gibson, affirmed an agency 

relationship with Mr. Moghadasian and, as a result, conferred authority to 

Mr. Moghadasian to receive Intergulf’s acceptance of Dr. Kazemi’s counter-offers. 

To conclude otherwise would be to restrict the purchaser from effective acceptance, 

and to eliminate the only means of communication with Dr. Kazemi the purchaser 

had ever employed without advice from Dr. Kazemi of the change. The system for 
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acceptance proposed to us by Dr. Kazemi, in these circumstances, would insulate 

the purchaser from the very transaction he had promoted through his counter-offer 

and mode of dealing, contrary to reasonable commercial practice. 

[61] In this case it was open to the judge to conclude, in these circumstances in 

which the realtors had conduct of the communications between the parties, that 

receiving notice of acceptance was within the authority of Mr. Moghadasian. On the 

principles of agency law, this means notice to him was notice to his principals, 

Dr. Kazemi and the numbered company. 

[62] In my view, this ground of appeal cannot succeed. 

4. Acceptance on the 1901 Contract 

[63] Dr. Kazemi contends that in respect of 1901, acceptance of the counter-offer 

was required by 1:00 p.m., February 20, 2015, and that the judge erred in finding 

this occurred. He says also that the judge erred in finding, absent evidence, that he 

approved Mr. Moghadasian extending the time for acceptance to February 23, 2015. 

[64] The issue of an extension to February 23, 2015 is relevant only if the 

acceptance was not communicated prior to 1:00 p.m. on February 20, 2015. 

[65] The two realtors testified as to their communications on February 20, 2105. 

The judge said: 

[90] … All Mr. Gibson needed to do was to have communicated Intergulf’s 
acceptance to Dr. Kazemi or his agent, Mr. Moghadasian. I find this was done 
before the time for expiry of the counter-offers by Mr. Gibson notifying 
Mr. Moghadasian of Intergulf’s acceptance and by delivering the signed 
documents to Mr. Moghadasian’s box at Royal LePage City Centre. 

[66] The judge accepted Mr. Gibson’s testimony that he phoned Mr. Moghadasian 

before 1:00 p.m. on February 20, 2015; that he advised Mr. Moghadasian 

Dr. Kazemi’s counter-offers were accepted; that he asked Mr. Moghadasian how he 

wished to receive a copy; that Mr. Moghadasian gave him the option of putting a 

copy of them in his mail slot at the office; and that he, Mr. Gibson, then did so. Even 

accepting that the last call occurred at 12:58 p.m., and allowing one or two minutes 
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for photocopying the document and dropping it where Mr. Moghadasian instructed, it 

is clear the fact of acceptance was communicated to Mr. Moghadasian before 

1:00 p.m. and the signed document was at Mr. Moghadasian’s place of work, per Mr. 

Moghadasian’s instructions. In those circumstances, given my earlier conclusions on 

the mode of acceptance open to the purchaser consistent with the earlier 

communications between the parties, there was a basis in the evidence for the 

judge’s factual conclusion that Mr. Gibson communicated Intergulf’s acceptance of 

the counter-offers to Mr. Moghadasian in time to satisfy the February 20 deadlines 

set out in the counter-offers. 

5. Notification of Dr. Kazemi 

[67] As a separate ground of appeal, Dr. Kazemi and the numbered company 

contend that in addition to communicating acceptance to Mr. Moghadasian, 

clause 23 of the contracts required the purchaser to notify Dr. Kazemi personally of 

the fact of acceptance. He agrees that he was generally not available to meet on 

February 20, 2015, but says the acceptance should have been sent in some 

electronic fashion to his office. In support of this proposition, the appellants rely upon 

Cheema v. Chan et al, 2004 BCSC 1342; 1063418 B.C. Ltd. v. 1062111 B.C. Ltd., 

2016 BCSC 741; and Birdi v. Luch, 2016 BCSC 1361. 

[68] This ground of appeal is answered by the discussion above on the issue of 

agency. It was open to the judge to find, consistent with the dealings known to 

Dr. Kazemi, that acceptance by Intergulf expressed to Mr. Moghadasian is 

acceptance expressed to Dr. Kazemi. 

[69] None of the cases relied upon by the appellants contradict this proposition, in 

my view. Cheema concerns an acceptance after the deadline for acceptance had 

passed, in a case where there was no evidence that the realtor had stood in the 

shoes of the principal throughout the transaction. In 1063418 B.C. Ltd. neither party 

was represented by an agent and the parties dealt directly with each other. Likewise, 

in Birdi v. Luch the parties had not engaged the realtor to act as their agent for the 

sale of property. 
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[70] I return to the proposition that Mr. Moghadasian’s authority is a question of 

fact to be determined in context. Here the evidence included the parties’ course of 

dealing through their agents, Dr. Kazemi’s unavailability on the day for acceptance, 

and Mr. Moghadasian’s advice to Mr. Gibson on how to deliver a copy of the signed 

documents – advice that did not include communication directly with Dr. Kazemi. 

[71] I would not accede to this ground of appeal. 

Conclusion 

[72] Dr. Kazemi and the numbered company’s attempt to resile from their 

agreements relies upon certain drafting errors they incorporated into their own 

offers, while knowing the prices they intended and the identity of the purchaser. 

They deny the authority of Mr. Moghadasian when it is plain that Dr. Kazemi and the 

numbered company left all communications in respect of the three properties to 

Mr. Moghadasian to pursue with the purchasers, with a view to completing the offers 

extended by Dr. Kazemi. Further, they seek to avoid the contacts by insisting notice 

of acceptance was required to be given to Dr. Kazemi although he was personally 

unavailable February 20, 2015, and until well after the deadline had passed. None of 

these positions has merit. If accepted they would inject a degree of unwarranted 

uncertainty into real property law practice, which must rely upon the law of agency 

and sound commercial practice for even the most ordinary property transactions. 

[73] In my view, it is clear the appeals cannot succeed; the trial judge was not only 

reasonable but also correct in his judgment. I would dismiss the appeals. 

“The Honourable Madam Justice Saunders” 

I AGREE: 

“The Honourable Chief Justice Bauman” 

I AGREE: 

“The Honourable Mr. Justice Hunter” 
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