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I: INTRODUCTION

1  The Defendants/Applicants seek:

(a) a declaration that the plaintiff/respondent has waived privilege over the records of their 
former solicitor, Rupert Shore, in respect of the defendant SNFW Fitness BC Ltd.'s 
counterclaim filed November 14, 2017, and the default judgment entered against the 
plaintiff on February 2, 2017, together with associated relief including listing the contents 
of the file on a list of documents; and

(b) an order that, at the plaintiff's expense, John Nash and Rupert Shore be produced for cross-
examination on their affidavits sworn March 9, 2018 and June 6, 2018.

II: BACKGROUND

2  The relevant background includes the following, which is taken from the notice of application:

 6. At issue in this action is the entitlement of the corporate defendant, SNFW Fitness BC Ltd. 
("SNFW"), to use the name, fame, likeness and image of retired NBA player and defendant by 
way of counterclaim, Stephen J. Nash (the "Nash Endorsement"), in connection with 
SNFW's fitness facilities in British Columbia pursuant to the terms of a licence agreement 
dated November 1, 2006 (the "License Agreement").

 7. The plaintiff, B & L Holdings Inc. ("B&L"), is Stephen J. Nash's ("Nash") holding company. 
B&L commenced these proceedings by filing a notice of civil claim on October 14, 2016, 
seeking damages for breach of contract and misrepresentation and to enjoin SNFW from the 
continued use of the Nash Endorsement.

3  On November 14, 2016, the defendants SNFW, Mastrov and Schlemm filed a response to notice of 
civil claim and a counterclaim against B&L and Stephen Nash.

4  On November 14, 2016, the counterclaim was served on Mr. Rupert Shore, former counsel of record for 
B&L.

5  On January 5, 2017, counsel for the defendants sent Mr. Shore a letter setting a deadline of January 6, 
2017, for the filing of the response to counterclaim, and threatening to take default judgment if that 
deadline was not met.

6  On February 2, 2017, the defendants took default judgment on the counterclaim against B&L (the 
"Default Judgment").

7  On February 7, 2017, Mr. Shore filed a response to counterclaim on behalf of both B&L and Steve 
Nash.

8  On February 8, 2017, counsel for the defendants wrote to Mr. Shore noting the Default Judgment and 
stating that as a result, the response to counterclaim filed on behalf of B&L was a "nullity". Counsel for 
the defendants further stated:
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To rectify this, you will need to apply to set aside the default judgment. Once we are in possession 
of that material, we will seek our client's instructions on the same.

9  Mr. Shore did not bring an application to set aside the Default Judgment nor did he inform anyone, 
including Stephen Nash, or his father, John Nash, of the following:

 a) that there was a risk of default judgment being taken against B&L from the period 
beginning in December 2016 and into February 2017;

 b) that the Default Judgment had in fact been taken against B&L on February 2, 2017; and

 c) that there was an opportunity to apply to set aside the Default Judgment (collectively, the 
"Default Issue").

10  On July 14, 2017, B&L's claim against the defendants was summarily dismissed in chambers. Mr. 
Shore filed a notice of appeal of that order.

11  On September 28, 2017, current counsel for B&L became solicitors of record in this proceeding.

12  On learning of the Default Issue from current counsel in October 2017, B&L instructed current 
counsel to take steps to set aside the default judgment. Accordingly, current counsel wrote to the 
applicant's counsel on November 3, 2017 informing them of the intention to bring an application to apply 
to set aside the Default Judgment.

13  B&L's application to set aside the Default Judgment was filed on March 9, 2018, to be heard in late 
April, but was subsequently adjourned on one occasion and then a second time after a two-day hearing 
before Justice Marchand, whose reasons for judgment are indexed at 2018 BCSC 849.

14  On June 6, 2018, the Court of Appeal overturned the decision dismissing B&L's claim in reasons for 
judgment indexed at 2018 BCCA 211.

15  On June 6, 2018, the issue of the timing and process for the hearing of, inter alia, the application to set 
aside the default judgment was raised at a case planning conference before Justice Kent (the "Case Plan 
Order"). The Case Plan Order provided in part:

(a) Counsel for B & L Holdings Ltd. ("B&L") and Steve Nash ("Nash") will, forthwith and on a 
without prejudice basis, make available for inspection by counsel for SNFW Fitness BC Ltd. 
("SNFW") the portions of the communications between Rupert Shore, former counsel for B& 
L and Nash, and his clients relating to the awareness of B&L and Nash of the default judgment 
in this proceeding.

(b) Counsel for SNFW will, within 7 days of inspecting those communications, advise counsel for 
B&L whether it will proceed with its application to cross-examine B&L's affiants on their 
affidavits and for production of Mr. Shore's file (the "Cross-Examination Application"), or 
withdraw this application.

(c) If SNFW's Cross-Examination Application is not withdrawn, SNFW shall set it for hearing on 
a date prior to July 31, 2018, or as soon thereafter as the court can accommodate.

16  On June 15, 2018, B&L's current counsel provided for inspection purposes all texts and emails for the 
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relevant period, redacted as counsel considered appropriate for privilege, to defendants' counsel on a 
without prejudice basis so that they could be reviewed.

III: PRODUCTION OF MR. SHORE'S FILE

17  In light of what transpired during the hearing of the application pertaining to this issue it is not 
necessary for me to set out in any detail the well known principles relating to solicitor client privilege and 
the circumstances under which a partial or complete waiver of the privilege may arise.

18  It is clear that solicitor client privilege is part of and fundamental to the Canadian legal system, and 
communications protected by privilege should be disclosed only where it is absolutely necessary to do so: 
Goodis v. Ontario (Ministry of Correctional Services), 2006 SCC 31 at para. 4.

19  The principles surrounding waiver of privilege are summarized in McDermott v. McDermott, 2013 
BCSC 534, commencing at para. 110. I will not repeat them in these reasons except to note what is stated 
at paras. 114-115, since these principles relate to the redactions in question:

[114] In addition, an intentional waiver over parts of privileged documents (or "cherry picking", as 
it is called in some of the cases) cannot be used to prevent broader disclosure where the court 
would otherwise be misled or where unfairness would result. In Stevens v. Canada (Prime 
Minister), [1998] 4 F.C. 89 (C.A.), at para. 51, the Federal Court of Appeal stated:

With respect to the release of portions of the records, a similar view has been adopted in British 
Columbia. In Lowry v. Can. Mountain Holidays Ltd. [ (1984), 59 B.C.L.R. 137 at 143 (S.C.)], 
Finch J. emphasized that all the circumstances must be taken into consideration and that the 
conduct of the party and the presence of an intent to mislead the court or another litigant are of 
primary importance.

[115] Therefore, parties may not disclose portions or a subset of an ongoing series of 
communications without disclosing all of the communications which relate to that same subject 
matter: Camp Development at para. 74.

20  During the hearing of the application on July 25, 2017, counsel for the applicants was provided with 
unredacted copies of the documents which they had previously been provided with access to review.

21  At the hearing of the application I reviewed both the redacted and unredacted documents from Mr. 
Shore's file and made certain rulings with respect to a few discreet additional portions of material to be 
provided to the applicants.

22  Disclosure of the contents of Mr. Shore's file was made on the basis that it was only to be used for the 
application to set aside the default judgment. I ordered that the documents in question can only be used for 
that purpose and not in the proceeding generally without either the consent of the parties or order of the 
court.

23  Following my review of the documents, I indicated to the applicant's counsel that there was nothing in 
Mr. Shore's file which either expressly or by implication could be seen to indicate that John Nash, Stephen 
Nash or Jean Nash received any communication from Mr. Shore either:

(a) advising that a default judgment had been obtained on February 2, 2017 against the 
plaintiff on the counterclaim; or
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(b) forwarding a copy of Justice Iyer's reasons for judgment of July 17, 2017, which mention 
the default judgment, to either of Messrs. Nash or Jean Nash.

24  In light of the additional few excerpts from Mr. Shore's file which I did order disclosed, this first issue 
was resolved at the hearing.

IV: CROSS-EXAMINATION ON AFFIDAVITS

25  In Cowichan Valley v. Cobble Hill Holdings Ltd., 2015 BCSC 1995 at paras. 26-31, the legal 
framework relevant to cross-examination on affidavits was summarized this way:

[26] Under Rule 22(1-4), the court has a discretion to order cross-examination, which must be 
exercised on proper principles. Normally, where the affidavit on which cross-examination is 
sought includes facts that are in issue, the deponent will be ordered to attend for cross-
examination: Associated Respiratory Services Inc. v. Universal Medical Services Inc. et al, [1993] 
CanLII 2070 (BCSC) at para. 5; Brown v. Garrison (1967), 63 W.W.R. 248 (BCCA); Balla v. 
Fitch Research Corp., 2000 BCCA 448 at para. 25.

[27] Factors to be considered in the exercise of the court's discretion include whether there are 
material facts in issue; whether the cross-examination is relevant to an issue that may affect the 
outcome of the substantive application; and whether the cross-examination will serve a useful 
purpose in terms of eliciting evidence that would assist in determining the issue: Equustek 
Solutions Inc. v. Jack, 2013 BCSC 882 at para. 6; 0371984 B.C. Ltd. v. Alpha Aviation Inc., 2014 
BCSC 1815 at para. 23.

[28] In exercising its discretion, the court may also consider whether cross-examination will lead 
to unreasonable delay or unreasonable cost: Dakota Ridge Builders Ltd. Niemela, 2015 BCSC 581 
at para. 9.

[29] Minor discrepancies in the evidence, or conflicts that may be resolved by reference to 
documentary evidence will not warrant the exercise of the court's discretion. However, where there 
is conflicting evidence on a material fact in issue which would result in the inability of the judge 
hearing the petition to decide the case, cross-examination will be ordered: Morlacci v. British 
Columbia Energy, Mines and Petroleum Resources, [1994] B.C.J. No. 3300 at paras. 8 -11 (S.C.); 
Cadboro Investments Ltd. v. Canada West Insurance Co. (1987), 19 B.C.L.R. (2d) 352 (B.C.C.A.).

[30] Normally, before the court exercises its discretion to order cross-examination, the applicant 
will have filed affidavit materials that put in issue a material fact by contradicting the opposing 
party's affidavit evidence: Royal Bank of Canada v. Jones, 2000 BCSC 520 at para. 48.

[31] Where credibility is in issue, out-of-court cross-examination will often have little persuasive 
value because the chambers judge can "seldom assess a deponent's credibility just by reading an 
affidavit or a copy of the cross-examination transcript": Ulrich v. Ulrich, 2004 BCSC 95, at para. 
49.

[Emphasis Added]

26  The test is described in a slightly different way in Greater Vancouver Water District v. SSBV 
Consultants Inc., 2014 BCSC 1148 at paras. 41-42:

A. The test for cross-examination on an affidavit

[41] A conflict in the affidavit evidence, while often the basis for an order for cross-
examination, is not a requirement. Rather, the question is whether cross-examination may yield 
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evidence that might be of assistance in determining an issue. It is a discretionary order and 
proportionality may be involved in the inquiry: Equustek Solutions Inc. v. Jack, 2013 BCSC 
882.

B. Is the evidence sought in cross-examination potentially admissible and relevant?

[42] In determining the potential relevance of the requested cross-examination on affidavits, I 
do not think it necessary or advisable for me to finally decide difficult substantive issues. What 
I need to determine is whether the evidence might be relevant to arguable issues raised by the 
parties. [Emphasis added]

27  Both authorities refer to Equustek Solutions Inc. v. Jack, 2013 BCSC 882 at para. 6, where Justice 
Fenlon, as she then was, stated:

[6] Rule 22-1(4)(a) provides that the Court may order cross-examination of an affiant in a 
chambers proceeding. It is, thus, a discretionary order. That discretion must, of course, be 
exercised judicially. In Greenwood v. Greenwood, [1999] B.C.J. No. 846 at para. 15 (S.C.), Mr. 
Justice Scarth summarized three factors to be considered in the exercise of the court's discretion: 
first, whether there are material facts in issue; second, whether the cross-examination is relevant to 
an issue that may affect the outcome of the substantive application; and third, whether the cross-
examination will serve a useful purpose in terms of eliciting evidence that would assist in 
determining the issue.

28  I note use of the words in the last sentence "relevant to an issue that may affect the outcome of the 
substantive application..." and "whether the cross-examination will serve a useful purpose in terms of 
eliciting evidence that would assist in determining the issue..."

29  An additional factor the court may take into account is whether the party or person seeking to set aside 
the default judgment is the only source of the evidence in question. See Olson v. Ass. of Naturopathic 
Physicians of British Columbia, [1999] B.C.J. No. 1362 at para. 9.

30  The applicant's position is that there are several "equivocal" statements in the affidavits in question 
relating to such issues as:

* who was providing instructions to Mr. Shore at various times as between John and Stephen 
Nash?

* when did they become aware that a response to counterclaim had to be filed and the 
consequences which could arise if it were not, that is default judgment could be taken?

* even if John and Stephen Nash learnt of the default judgment from their current counsel in 
October 2017, were they aware of the potential consequences from one or more other 
sources before hand?

31  Further, the affidavits are not specific as to when in October 2017 John or Stephen Nash were made 
aware of the default judgment;

32  The applicant submits that cross-examination should be permitted on such issues as:

* when and how did you learn of the default judgment?

* when did you receive a copy of Justice Iyer's reasons for judgment?
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* When were you advised of the summary judgment application that was set in June 2017?

* what was your personal understanding of the steps required to respond to the counterclaim, 
the factors involved in setting aside a default judgment, the need to explain delay and 
provide affidavits in a timely manner and the like?

* what are the defences alleged that are worthy of investigation?

33  The applicant also submits that cross-examination of Mr. Shore should be permitted regarding what he 
did to advise the Messrs. Nash of the default judgment and the steps that needed to be taken to have it set 
aside.

34  The issue of cross-examination on affidavits should be considered from the perspective of what is in 
issue on the application to set aside the default judgment.

35  That leads to a consideration of the well known factors drawn from Miracle Feeds v. D. & H. 
Enterprises Ltd. (1979), [1979] B.C.J. No. 1965 , 10 B.C.L.R. 58 (Co. Ct.), which apply where an 
application is brought to set aside a default judgment when the cause of the default judgment being taken 
is an omission by the defendant's counsel.

36  In that regard, in National Home Warranty v. Red Rose Appliances and Plumbing Ltd., 2018 BCSC 
234, Justice Riley stated at para 58:

[58] I must next consider whether Mr. Gadey brought his application to set aside the orders made 
against him as soon as was reasonably possible. The case law instructs that where the default is 
attributable to counsel's failure to act, the court should consider the timeliness of the defaulting 
party's action from the point at which he or she became aware of counsel's failure: Gill v. Radio 
India, 2005 BCSC 1298 at para. 14; Noble Moving Services Inc. v. Kohn, 2008 BCSC 434.

37  I would dismiss the application for cross-examination in relation to both Mr. John Nash and Mr. Shore 
for the following reasons.

38  First of all, to the extent there is a different approach in Cowichan Valley on the one hand and Greater 
Vancouver on the other, I will follow that outlined at para. 6 of Equustek.

39  In the exercise of my discretion I agree with the plaintiff that the operative time frame for the 
consideration of the Miracle Feeds criteria in the circumstances of this case where fault is attributed to the 
former counsel Mr. Shore commences at the point that the plaintiff/defendant by counterclaim, through 
either Mr. John Nash or Mr. Stephen Nash, first became aware of the default judgment.

40  Viewed from this perspective I conclude that the applicant has not established that the proposed cross-
examination is relevant to an issue that may affect the outcome of the substantive application and will 
serve a useful purpose in terms of eliciting evidence that would assist in determining the issue.

41  That is because it is clear, in my view, on a proper consideration of the affidavit evidence that:

(a) both John and Stephen Nash first became aware of the default judgment when advised of 
its existence by the plaintiff's current counsel in October 2017;

(b) Mr. Shore has confirmed under oath that he did not advise the Plaintiff's representatives of 
the prospects of a default judgment being taken, what steps could be taken to avoid this 
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from happening or the existence of the default judgment and there is nothing in Mr. 
Shore's file, which I have now reviewed, which contradicts these assertions either 
explicitly or by implication in any way;

(c) in fact, on February 2, 2017, being the date when the default judgment was obtained, the 
applicant's counsel sent a copy to Mr. Shore. Later that day Mr. Shore advised John Nash 
that "I am filing a defence on Monday" and that he would send a copy to him and Stephen 
Nash, adding "I wouldn't worry one iota";

(d) Mr. Shore did in fact file a defence to the counterclaim and it was immediately objected to 
on the basis that it was filed after the default judgment was taken; and

(e) on September 21, 2017, John Nash in a text to Mr. Shore stated "However our concern is 
mainly about stopping the $30,000,000 counter suit" and yet nothing was said by Mr. 
Shore that default judgment had been taken on the counterclaim against the plaintiff more 
than 7 months earlier.

42  It is the case that there are some discrepancies in the affidavit evidence, but I would characterize them 
as "minor". There are no material conflicts, in my view, on the substantive issues to be addressed on the 
application to set aside the default judgment in particular when Mr. John or Mr. Stephen Nash became 
aware of the default judgment in October 2017.

43  In addition, I note that if the applicant has arguments to make regarding the sufficiency of the 
evidence that the plaintiff chooses to place before the court on the application to set aside the default 
judgment regarding:

(a) delay, whether it be the lapse of time from October 2017 to the bringing of the application 
in March 2018;

(b) the delivery of affidavits in support of the application; and/or

(c) whether defences meritorious of investigation are advanced,

then the time to do that is when the application is argued.

44  Furthermore, while I acknowledge that the amount claimed in the counterclaim is substantial, in the 
exercise of my discretion bearing in mind the principles of proportionality, I am also mindful of the costs 
involved in arranging for the cross-examinations to occur within the parameters of the circumstances I 
have described.

45  I would, however, order that Mr. John Nash and Mr. Stephen Nash confirm in a supplementary 
affidavit the date, or their best approximation of the date, in October 2017 when they first became aware 
of the default judgment from their current counsel, that affidavit to be filed and served by August 8, 2018, 
or some other date as may be agreed upon by counsel.

V: CONCLUSION

46  The application for cross-examination on the affidavits is dismissed.

47  I have ordered supplementary affidavits from Mr. John Nash and Mr. Stephen Nash to be filed and 
served by August 8, 2018, or some other date as may be agreed by counsel.
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48  I would add that the notice of application does not seek an order with respect to cross-examination of 
Stephen Nash on his affidavit since it was filed after the application was filed and only five days before it 
was heard. I would hope that my conclusions with respect to the affidavits that I have considered on this 
application and the order I have made regarding supplementary affidavits would guide the applicant as to 
whether a separate application with respect to Steven Nash should be brought. If it is, then I will seize 
myself of that application.

49  Costs are in the cause.

P. ABRIOUX J.

End of Document
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