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[1] The plaintiff strata corporation seeks summary judgment against the 

defendant strata lot owner Yvette Louise Marie Craig, for sums due for outstanding 

“support service fees” and for enforcement of a lien by way of court ordered sale. 

The defendant Robert Gordon Garry is no longer a party, the plaintiff having settled 

its claim against him. The defendant Ms. Craig in her counterclaim seeks, among 

other relief, dismissal of the plaintiff's claims, declaratory relief limiting the actions of 

the plaintiff, declaratory relief that the plaintiff is in an “irreparable conflict of interest” 

and the appointment of an administrator pursuant to s. 174 of the Strata Property 

Act, S.B.C. 1998, c. 43. The counterclaim is not before the court on this application. 

The plaintiff submits the obligation of the plaintiff to pay the sums due is enforceable 

notwithstanding the counterclaim. 

[2] The strata development known as the “Camelot” is not a typical strata. It was 

created to be a privately serviced supportive living facility for seniors. That purpose 

lies at the root of the dispute. It is not the first time the dispute between the plaintiff 

and the defendant has been before the Court. 

Background 

[3] The history of the strata and the dispute between the strata and the 

defendant was addressed by Gaul J. in The Owners, Strata Plan VIS4686 v. Craig, 

2016 BCSC 90: 

[6] Strata Plan VIS4686 is a four-level condominium building known as 
the "Camelot". Located in the James Bay neighborhood of Victoria, the 
Camelot was developed in the 1990s as a supportive living residence for 
senior citizens. It comprises 35 strata lots: 34 residential lots and one 
commercial lot (the "Commercial Lot"). The Camelot is not an assisted living 
residence as that term is defined in section 1 of the Community Care and 
Assisted Living Act, S.B.C. 2002, c. 75. 

[7] Together, Nova Homes and Alison Investments own 22 of the 
Camelot's residential lots as well as the Commercial Lot. The remaining 12 
residential lots are owned by private individuals. 

[8] From the outset, the developer's intention was to establish the 
Camelot as a for-profit "Care-a-Minium" (an obvious play on the word 
"condominium"). That is, the Strata would contract with a third party to 
provide defined support services to all of the Camelot's residents. The Strata 
would pay that third party for the services and then allocate the expense to all 
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of the residential strata lot owners as an additional fee beyond their regular 
strata fees. 

[9] In December 1997, the developer filed a disclosure statement with the 
Superintendent of Real Estate, which listed and explained the key details of 
the Camelot. The most recent amended disclosure statement, dated 24 
December 1999, explains some of these features as follows: 

 (a) The Strata is required to retain a company to provide support 
services to all occupants of the residential strata lots. 

 (b) The provision of the support services is mandatory and all 
owners are required to pay a share of the expenses the Strata 
incurs for those services. 

 (c) The Commercial Lot, owned by the developer, would be used 
as a large social centre and leased to a non-arm's length 
company that would be retained under contract to supply the 
required support services. The Commercial Lot would consist 
of: 

  i. a lounge 

  ii. a dining room 

  iii.   a commercial kitchen 

  iv.   a washroom 

  v.    a patio / deck off the dining room 

  vi.   a guest suite and washroom 

  vii.  an office 

  viii. commercial laundry facilities 

  ix.   a janitor’s room on each floor of the building 

  x.    a parking space 

  xi.    a supply room in the underground parking lot 

 (d) The proposed operating budget for the Camelot included an 
allocation for monthly support services fees that was distinct 
from the identified monthly allocations for strata fees. The 
support service fee was to be the same amount for each 
residential strata lot. 

 (e) Pursuant to s. 219 of the Land Title Act, a restrictive covenant 
in favour of the City of Victoria would be registered against title 
to all 34 residential strata lots restricting occupancy to tenants 
55 years of age or older. The covenant also provided that "the 
multiple dwelling use of the land shall be augmented at all 
times by the provision within the building containing that use, 
by or through the strata corporation, of basic support services" 
(the "Restrictive Covenant"). 

[10] Attached as an exhibit to Camelot's disclosure statement, for all 
potential strata lot purchasers to see, is a draft contract between the 
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developer and an unnamed support services company. Also attached as an 
exhibit is a draft agreement to be signed by a strata lot purchaser. This 
agreement confirms that the purchaser is aware that the Strata must retain a 
support services provider and agrees to pay a share of the expenses 
associated with those services. Neither Ms. Craig nor Mr. Garry signed such 
an agreement when they purchased their strata lots; however, the owners 
from whom they purchased their lots had. 

[11] In March 1998, the City of Victoria issued the developer a building 
permit and construction of the Camelot started soon thereafter. 

[12] In October 1998, prior to the sale of any strata lots, the Strata 
amended its bylaws to add Bylaw 116(i). That bylaw provides as follows: 

 The Strata Corporation shall: 

  (i)  at all times retain the services of a support services 
company who shall provide to the Owners at least those 
services set out in Schedule "A" attached hereto. 

[13] Schedule "A" to Bylaw 116(i) includes a draft support services 
contract between the Strata and the contemplated support service company 
(the "Support Services Contract"). According to that agreement, the support 
services to be provided to all of the residents of the Camelot included: 

 (a) 24 hour on-site staffing by qualified personnel who are certified 
in First Aid and CPR; 

 (b) one nutritious meal per day served in the Social Centre; 

 (c) light housekeeping services to each Strata Lot once a week. 
Such services shall include the minimum of dusting and 
vacuuming; 

 (d) weekly heavy laundry services (linens and towels) for owners; 

 (e) monitoring the well-being of all owners in an informal, regular, 
and supportive way and maintain up-to-date personal records 
that will enable the management company to respond to 
medical emergencies; 

 (f) recommending resources in the community to owners and 
their families; 

 (g) organizing, in conjunction with the Strata Council, such social 
activities as are wanted by the owners; 

 (h) developing and supporting in conjunction with the Strata 
Council, a sense of community within the building; 

 (i) overseeing and monitoring the use of the Emergency 
Response System and acting as the first alternate contact with 
outside agency. 

[14] These support services incorporate the same "basic support services" 
referenced in the Restrictive Covenant. 

[15] At the same time Bylaw 116(i) was enacted, the Strata also enacted 
Bylaw 131(3)(b), which provides as follows: 
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 No person shall own or occupy a residential strata lot unless the 
Owner pays to the strata corporation the amount required to be paid 
by the strata corporation to the support services company for the 
provision of personal … services referred to in section 116(i). 

[16] In the result, the Strata was obliged to retain a support services 
company to provide meals, housekeeping, laundry, and 24 hour onsite 
staffing for the benefit of the residential strata lot owners. Additionally, no 
person could own or occupy a strata lot unless its owner paid for these 
support services. 

[17] On 2 December 1998 the City of Victoria issued an occupancy/ 
completion permit for the Camelot. 

[18] There was a delay registering the Restrictive Covenant and during 
this period of time, a number of strata lots were sold, including those that 
Ms. Craig and Mr. Garry now own. In April of 1999 the covenant was 
registered. 

[19] Birch Care Services Inc. ("Birch Care"), a non-arm's length company 
related to the developer, entered into a Support Services Contract with the 
Strata and became the first entity retained to provide support services for the 
residents of the Camelot. The Support Services Contract was for a period of 
10 years, with the parties negotiating and agreeing upon the annual cost of 
the services. 

[20] Birch Care also became the Camelot's property manager. In this 
capacity, it began invoicing the residential strata lot owners for fees payable 
to the Strata. The strata fees and the support services fees that Birch Care 
collected were invoiced separately. 

[21] By 2001, a number of strata lots at the Camelot remained unsold. 
Nova Pacific purchased those lots from the developer. Concurrent with this, 
Nova Pacific Care Ltd. ("Nova Care"), a company affiliated with Nova Homes, 
purchased all of Birch Care's assets. As a result, Nova Care became the 
Camelot's support services provider and property manager. As Birch Care 
had done in prior years, Nova Care continued collecting strata fees and 
support services fees directly from each strata lot owner. 

[22] Concerns about increases to the support service fees began to 
emerge around 2003. The general awareness of the residents and owners of 
the Camelot with respect to these fees is recorded in the minutes from what 
have been called "coffee meetings". These are regular meetings of strata lot 
owners, above and beyond Strata Council meetings, Special General 
Meetings and Annual General Meetings. Generally, a representative from 
Birch Care and then Nova Care was present at these coffee meetings and 
participated in the discussions. ... 

… 

[25] At its 15 July 2008 meeting, the Strata Council approved the renewal 
of the Strata's Support Services Contract with Nova Care for a further 10 
years, effective 1 August 2008. 

[26] The rising cost of the support services has continued to be a concern 
for some of the owners and residents of the Camelot. Up until 2012, 
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increases to these expenses were approved by the Strata Council. That is, 
they were not presented and approved at the Strata's Annual General 
Meetings. The minutes of a coffee meeting held on 24 July 2012 confirm that 
commencing that year, support service fee increases would be voted on by 
all owners at Annual General Meetings. 

[27] Pursuant to its Support Services Contract, Nova Care bills the Strata 
for the services it provides to the Camelot's residents. Instead of allocating 
the support services fees according to unit entitlement pursuant to the Strata 
Property Act, the Strata has been allocating them to each residential strata lot 
owner on a flat-fee basis, dependent upon the number of residents in each 
unit. When the Camelot was first built, the support services fee allocated to 
each strata lot was $810.00 per month. Due to annual increases over the 
years, the current amount for each owner of a residential strata lot is 
$1,466.80 per month. 

[28] Ms. Craig is critical of the yearly support services fee increases. She 
describes them as simply being announced each year, without the strata lot 
owners having an opportunity to investigate them. She say[s] the elderly 
members of the Strata Council made no attempts to questions these 
increases on behalf of the owners who were required to pay them. She also 
complains that the support service fees collected by the Strata were not 
included and published in its annual budgets until 2013. 

[29] According to Mr. Garry, the Camelot has been run for many years as 
though it was owned by Nova Homes and its affiliates. In making this 
assertion, he points to the fact that Mr. Norman Jones, the owner of Nova 
Homes and Alison Investments, ostensibly controls a majority of the voting 
shares of the Strata and was granted membership on the Strata Council in 
2002. 

[30] Since 2012, increases to the support service fee have been 
presented, discussed and approved by the owners at the Strata's Annual 
General Meetings. Evidently, however, this change in process did not resolve 
matters. With respect to the circumstances leading to this petition, the record 
discloses the following chronology: 
 

February 2013 Ms. Craig's mother moved out of her condominium due 
to age related health issues, and Ms. Craig temporarily 
moved into the suite. 

14 May 2013 The Stata received a letter from the City of Victoria 
indicating it had "recently received enquiries which 
suggest [the Camelot] may not be operating in 
complete compliance with the Registered Covenant". 
The letter requested that the Strata provide evidence 
confirming that all of the residential strata lots were 
occupied by "Elderly Citizens" (i.e., aged 55 and over) 
and that all of the strata lots were "augmented, at all 
times, through or by the strata corporation, of ‘basic 
support services’". 
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28 May 2013 Ms. Craig, through her lawyer, gave notice to the Strata 
that she would not be paying the support services fee, 
although she would continue to pay the strata fee. 
Sometime thereafter Ms. Dares, the preceding owner of 
Mr. Garry's strata lot, informed the Strata that she also 
refused to continue paying the support service fee. 

Summer 2013 The Service Covenant was discovered to have been 
registered on a number of the strata lot titles in error. 
The Victoria Land Title Offices corrected the errors in 
due course. 

September 2013 Counsel for the Strata wrote to Ms. Craig and 
Ms. Dares, informing them that the Strata would be 
taking steps to enforce the payment of the support 
service fees, including possibly registering a lien 
against the title to their respective strata lots. 

17 September 2013 At the Strata's 15th Annual General Meeting, a motion 
to increase the support service fee was approved by a 
majority of the owners in attendance. Another resolution 
requiring the support services fee to be included in the 
Strata's annual financial statement was passed 
unanimously. 

... . 

5 December 2013 The Strata held a Special General Meeting. A resolution 
was passed adopting a flat-fee formula for the support 
services, and ratifying the past use of the flat-fee 
formula in lieu of a fee based on unit entitlement. There 
were 36 votes in favour of this resolution. Ms. Craig and 
Mr. Garry voted against the resolution. 

 

[31] The original petition was filed on 4 March 2014. In it, the Strata sought 
an order amending its bylaws so that they would accord with the 5 December 
2013 resolution regarding the flat-fee formula for support services. In its 
amended petition filed 22 September 2014, the Strata added a claim for a 
declaration that Bylaw 116.1 is valid and enforceable, and a claim for costs. 

[32] The first part of the relief sought has been adjourned generally. That 
leaves for determination the question of Bylaw 116(i)'s validity and 
enforceability and costs. 

[4] Before Gaul J. Ms. Craig claimed that one of the key bylaws of the Strata was 

invalid and not enforceable against her and that she did not have to pay support 

service fees. Justice Gaul held: 
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[39] With regard to the Restrictive Covenant not being registered on the 
title to the Respondents' respective strata lots, I am not persuaded this fact 
provides any justification for their refusal to pay support services fees. The 
fact that the Restrictive Covenant is registered on title to some of the 
Camelot's strata lots and not others, is an anomaly but it does not determine 
the issue in favour of the Respondents. In my opinion, the answer lies in 
Bylaw 116(i) and Bylaw 131. These bylaws were filed and registered long 
before any of the Camelot's strata lots were sold, including those that the 
Respondents eventually purchased. These are the provisions that oblige the 
Strata to provide support services to the owners and the owners to pay for 
those services. I am satisfied that when the Respondents purchased their 
respective strata lots, they were aware of the bylaws in question and 
understood that there was an expectation and obligation on every owner to 
pay a share of the expenses that the Strata had to pay pursuant to the 
Support Services Contract. 

[40] In my opinion, the Strata has the contractual authority and obligation 
to incur the support services expenses and to require all of its members to 
pay the resulting support services fees. 

… 

[70] I have not been persuaded, on the evidence before me, that 
Bylaw 116(i) or the support services fees are unfair or oppressive. 

Conclusion 

[71] From its inception, the Camelot was designed and marketed to be 
more than just a condominium complex. It was to be a supportive living 
residence for older members of the community. The fact that the Strata was 
obliged to provide support services to its members and that in return the 
members would have to pay for these services, above and beyond their 
regular strata fees, is clear in all of the documentation relating to the Camelot. 
In the case of Ms. Craig and Mr. Garry, I am satisfied they were aware of this 
distinct facet of the Camelot when they acquired their respective strata lots. 

[72] In my opinion, the Strata had the capacity and authority to enact 
Bylaw 116(i) and to enter into a contract for the provision of support services 
to its members. The bylaw is not ultra vires the Strata Property Act, 
notwithstanding the irregularities relating to the determination, management 
and collection of the support services fees. Moreover and in any event, I find 
the irregularities do not alter the fundamental nature of the expenses in 
question. In my view, they are "common expense" as that term is used in 
Strata Property Act. Finally, I reject the Respondents' contention that the 
support services fees are oppressive and unfair. The fact of the matter is a 
strong majority of the individual owners (i.e., 10 of the 12) support the status 
quo and the position of the Petitioners. I have taken that to mean these senior 
citizens who call the Camelot home, want and expect the Strata to continue 
providing them with the support services they have grown accustomed to, 
and they are prepared to continue paying for these common expenses. 

[5] Justice Gaul’s decision was not appealed. 
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[6] Ms. Craig and her mother paid the service fees until Ms. Craig’s mother 

moved out of the Camelot in February 2013. Ms. Craig in her first affidavit stated that 

her mother had “welcomed the support services” which she paid for. It was only after 

her mother moved out that Ms. Craig objected to the service fees stating in her first 

affidavit “we no longer needed the Services”. As Gaul J. put it in para. 4 of his 

decision, Ms. Craig did not want to pay for “support services they do not need, want 

or use”. He also noted Ms. Craig “complains about the effect the fees are having on 

her ability to sell her strata lot.” 

[7] After the decision of Gaul J., Ms. Craig continued to refuse to pay the 

required support service fees. 

Position of the Plaintiff 

[8] Justice Gaul determined the bylaw was valid and enforceable. The plaintiff 

submits the consequence is Ms. Craig was obligated to pay the service fees to the 

strata corporation. Justice Gaul was not asked to determine the quantum owed by 

the defendant and did not make an order compelling payment. The plaintiff seeks 

such in this application.  

[9] The plaintiff submits the matter of sums due and the lien claimed are suitable 

for summary resolution separate from the counterclaim of the defendant Ms. Craig. 

Position of the Defendant 

[10] The defendant submits the service fees claimed by the plaintiff are interwoven 

with her counterclaim and if the debt claim were granted separately, the defendant 

would then have to litigate a reduction of the amount to be paid in the context of her 

counterclaim. The defendant also submits that the debt claim is not suitable for 

summary resolution. 

Amount Owed by the Defendant 

[11] No issue is taken over the amounts in issue or how they are calculated, only 

that the defendant need not pay them. 
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[12] To the extent the counterclaim would affect the amount owed by the 

defendant, only two issues raised by her might be capable of changing the amount 

she owes.  

[13] The first relates to Strata Lot 1. The defendant complains that Strata Lot 1 

has not been charged support service fees and there is no statutory basis for this 

exemption. This raises the issue of how much she owes.  

[14] Justice Gaul found that Strata Lot 1 is to be used for commercial or non-

residential purposes. It is used primarily as a commercial kitchen and to provide the 

support services. Given Gaul J. found that residential strata lots are “designed to be 

used or intended to be used as a residence,” Strata Lot 1 does not qualify as a 

“residential strata lot.” Under s. 6.4(2) of the Strata Property Regulation, B.C. 

Reg. 43/2000, the strata corporation must exclude Strata Lot 1 in the unit entitlement 

calculation for the support service fees. Section 6.4(2) reads: 

For the purposes of section 99 of the Act, but subject to a resolution under 
section 100 of the Act, if a contribution to the operating fund relates to and 
benefits only one type of strata lot, and that type is identified as a type of 
strata lot in the bylaws of the strata corporation, the contribution is shared 
only by owners of strata lots of that type, and each strata lot's share of that 
contribution is to be calculated in accordance with the following formula and 
not in accordance with the formula set out in section 99 (2) of the Act ... 

[15] Given the nature of Lot 1, no one resides in it, consumes meals or otherwise 

consumes support services. Bylaw 131(3)(b) provides that it is the owners of 

“residential strata lots” that must pay the service fees or be barred from ownership or 

occupation. The claim of the defendant respecting Lot 1 is without merit.  

[16] Strata Lot 7 is occupied by an employee of Nova Care to provide emergency 

assistance to the residents. Like Lot 1 it is not subject to the Service Fees. 

[17] In addition, the defendant failed to raise the issue of unfairness with respect 

to Lots 1 and 7 before Gaul J. who found the service fees were not unfair to her. As I 

will discuss later in these reasons, the doctrine of issue estoppel applies. 
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[18] Even if there were some merit to the defendant’s arguments respecting Lots 1 

and 7 and unit entitlement payments versus flat fee payments, they do not prevent 

the plaintiff’s claim being determined summarily.  

[19] The second issue is the defendant’s allegation she is paying on a unit 

entitlement basis while the other independent owners are paying on a flat fee basis.  

[20] As found by Gaul J., “the Strata has been allocating [the service fees] to each 

residential strata lot owner on a flat-fee basis, dependent upon the number of 

residents in each unit” (para. 27). He then stated: 

[54] The petitioner admits that the support services fees have been 
allocated on a flat-fee basis and not a unit entitlement basis as required by 
the Strata Property Act. The petitioner maintains that notwithstanding this 
apparent deficiency, the nature and character of the fees as legitimate 
common expenses remain unchanged. I agree.  

[21] The strata presented a resolution in November of 2016 that would have 

resulted in the strata corporation continuing to charge service fees to owners on a 

flat fee basis rather than on a unit entitlement basis. The defendant voted the 

resolution down (which needed unanimous support) although this was contrary to 

her own financial interests, saying she “did not want to be seen as agreeing to the 

Services fees at all.” The strata has calculated the defendant’s debt on the unit 

entitlement basis as required under ss. 92 and 99 of the Strata Property Act. 

[22] Mr. Norman, the strata manager, explained: 

… Moving to a unit entitlement basis resulted in the owners with 
comparatively large units having to pay a greater amount than would be the 
case under a flat fee model. Owners with comparatively small units would pay 
less under the unit entitlement approach. 

[23] As a group the independent owners have comparatively large units while 

Nova Homes has a larger number of smaller units. As a result, nearly all the 

independent owners paid more on a unit entitlement basis. A number of those 

owners were not happy after the resolution was defeated. Nova Homes agreed to in 

effect subsidize them through a pooling agreement. Ms. Craig qualified to benefit 

from that agreement, however she chose not to.  
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[24] The pooling agreement is described by Mr. Norman: 

The idea was that while owners would be liable to the Strata on a unit 
entitlement basis, they could avoid the increase in service fees that would 
otherwise result by paying into a pool with other owners. Those owners who 
entered into the pooling agreement to pay the flat-fee amount into a pooled 
fund; Nova Homes then contributes to that pooled fund to a total which 
matches the collective liability on a unit entitlement basis; that total amount is 
then paid to the Strata in satisfaction [of] each contributors’ liability for Service 
Fees. 

[25] As a result, the complaint of the defendant that she pays on a unit entitlement 

basis while others pay a flat-fee is also without apparent merit.  

Suitability for Summary Trial 

[26]  A summary trial application is brought pursuant to Rule 9-7 of the Supreme 

Court Civil Rules. It can be brought “either on an issue or generally”: Rule 9-7(2). Its 

scope is found in Rule 9-7(15): 

(15) On the hearing of a summary trial application, the court may 

 (a) grant judgment in favour of any party, either on an issue or 
generally, unless 

  (i) the court is unable, on the whole of the evidence 
before the court on the application, to find the facts 
necessary to decide the issues of fact or law, or 

  (ii) the court is of the opinion that it would be unjust to 
decide the issues on the application, 

 (b) impose terms respecting enforcement of the judgment, 
including. Stay of execution, and 

 (c) award costs. 

[27] In Gichuru v. Pallai, 2013 BCCA 60, the court considered the factors relevant 

to applying Rule 9-7(15): 

[30] In Inspiration Management Ltd. v. McDermid St. Lawrence Ltd. 
(1989), 36 B.C.L.R. (2d) 202 (C.A.), the court confirmed that the court under 
this rule "tries the issues raised by the pleadings on affidavits", that "a triable 
issue or arguable defence will not always defeat a summary trial application", 
and that "cases will be decided summarily if the court is able to find the facts 
necessary for that purpose, even though there may be disputed issues of fact 
and law" provided that the judge does not find "it is unjust to do so" (p. 211). 
In determining the latter issue (whether it would be unjust to proceed 
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summarily), the Chief Justice identified a number of relevant factors to 
consider (at p. 215): 

 In deciding whether it will be unjust to give judgment the chambers 
judge is entitled to consider, inter alia, the amount involved, the 
complexity of the matter, its urgency, any prejudice likely to arise by 
reason of delay, the cost of taking the case forward to a conventional 
trial in relation to the amount involved, the course of the proceedings 
and any other matters which arise for consideration on this important 
question. 

[31] To this list has been added other factors including the cost of the 
litigation and the time of the summary trial, whether credibility is a critical 
factor in the determination of the dispute, whether the summary trial may 
create an unnecessary complexity in the resolution of the dispute, and 
whether the application would result in litigating in slices: Dahl v. Royal Bank 
of Canada et al., 2005 BCSC 1263 at para. 12, upheld on appeal at 2006 
BCCA 369. 

[32] All parties to an action must come to a summary trial hearing 
prepared to prove their claim, or defence, as judgment may be granted in 
favour of any party, regardless of which party has brought the application, 
unless the judge concludes that he or she is unable to find the facts 
necessary to decide the issues or is of the view that it would be unjust to 
decide the issues in this manner … 

[28] The defendant argues the summary trial is inappropriate because of the 

amount involved, allegations of conflict of interest, the matter is complicated, 

financial irregularities are alleged, the unit entitlement formula is incorrectly applied, 

there are credibility issues, document disclosure is outstanding, the issues on the 

counterclaim are inextricably linked with the plaintiff’s claim and it is inappropriate to 

litigate in slices. 

[29] The plaintiff however submits there is no legal right of a unit holder to withhold 

fees, the issue of unpaid service fees is not complex and the application does not 

raise credibility issues. The plaintiff further submits the counterclaim remedies 

sought do not relate to the outstanding fees issue as it is not a claim for money. 

They submit it is not a matter of litigating in slices as the remedy sought by the 

plaintiff looks to the past as it relates to overdue fees while the counterclaim is 

looking to the future. They submit that if the defendant is alleging the amount 

charged in service fees is in error, she must produce that evidence now in response 

to the plaintiff’s claim, not in her counterclaim. 
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Discussion – Summary Trial Suitability 

[30] The defendant relies on Shannon v. Dhaliwal, 2015 BCCA 402, in support of 

its submission that the plaintiff’s claim and the defendant’s counterclaim are 

“inextricably interwoven” to the extent that separating the trial of the counterclaim 

from the trial of the plaintiff’s claim would be inappropriate and unjust. 

[31] In Shannon the plaintiff claimed against the defendants for breach of a 

subdivision agreement. The defendants counterclaimed for breach of a verbal 

agreement that allegedly led to a breach of the subdivision agreement. Justice 

Savage for the Court addressed the existence of a counterclaim in the context of a 

plaintiff’s summary trial application: 

[7] Rule 9-7 of the Supreme Court Civil Rules provides the jurisdiction to 
adjudicate matters by way of summary trial. Rule 9-7(15) sets out the powers 
of the court on hearing an application for summary trial which includes the 
ability of the court to “grant judgment in favour of any party, either on an issue 
or generally”. The existence of a counterclaim is not a bar to summary trial, 
unless the issues are “inextricably interwoven”. In Kaspersky Lab, Inc. v. 
Bradshaw, 2010 BCSC 68, the court said at para 13: 

 [13] Although the Rule allows judgment “on an issue or generally”, 
the Court of Appeal has warned this court of the danger of “litigating in 
slices”: Bacchus Agents (1981) Ltd. v. Philippe Dandurand Wines 
Ltd., 2002 BCCA 138. However, it is also clear that the mere 
existence of a counterclaim is not a bar to a judgment under Rule 18A 
unless the issues are “inextricably interwoven”: Natco International 
Inc. v. Photo Violation Technologies Corp., 2009 BCSC 1504 at 
para. 10. 

[8] Of the rule allowing for the separate determination of issues at a 
summary trial, this Court in Bacchus said: 

 [6] This is a useful rule intended to shorten litigation, thereby 
lessening its cost to the parties and to the public treasury and 
reducing delays in the process, it being an axiom, at least since 
Bacon’s time, that justice delayed is justice denied. 

 [7] When, however, as in this case, the rule is invoked to try “an 
issue” rather than the whole case - what I have often characterized as 
“litigating in slices” - it may become a hindrance to the “just, speedy 
and inexpensive determination” of the dispute “on its merits”. 

[32] The only issue on the plaintiff’s application in this case is the amount of 

unpaid service fees, that is, a debt claim, and the enforcement of a portion of those 



The Owners, Strata Plan VIS 4686 v. Craig Page 15 

fees under the lien filed by the plaintiff. The counterclaim of the defendant seeks the 

following relief: 

(1) An order cancelling the Certificate of Lien registered at the Victoria 
Land Title Office under registration CA7125605; 

(2) An Order dismissing the Plaintiff’s claims against the Defendant, Ms. 
Craig, for arrears of Services Fees; 

(3) An order dismissing the Plaintiff’s claims under section 117 of the 
Strata Property Act; 

(4) A declaration that the Plaintiff is acting in a significantly unfair manner 
towards this Defendant; 

(5) A declaration that, without further Order of this Court, the Plaintiff is 
prohibited from charging this Defendant any amount for Services 
Fees; 

(6) A declaration that the performance of licensed strata management 
services for the Plaintiff by any entity comprising the Nova Pacific 
Operations constitutes a conflict of interest that is irreparable; 

(7) The appointment of an administrator pursuant to section 174 of the 
Strata Property Act; 

[33] The relief sought in paragraphs 1, 2 and 3 relates to the dismissal of the 

plaintiff’s claim. As such each form of relief sought in those paragraphs is in the 

nature of a defence and is not a matter for a counterclaim. 

[34] The plaintiff submits the defendant has, essentially, argued her counterclaim 

in response to the plaintiff’s summary trial application and in doing so has failed to 

address how her complaints about the operation of the strata justify her failure to pay 

the service fees.  

[35] The defendant argues the strata counsel has rubber stamped the service fee 

increases over the years and that there has been no explanation of what the fees 

are comprised of. She argues that voting is controlled by Nova Care which is in a 

conflict of interest because it both manages the strata and charges for services. She 

also submits she was denied the right to vote at the 2017 AGM, that the contract 

with Nova Care since 2018 is not in conformity with the bylaws, that no depreciation 

report has been prepared for five years, that window cleaning is improperly charged 
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and that the Camelot kitchen is being used to prepare meals for persons outside 

Camelot.  

[36] Those issues however, are not for determination on this application. The 

defendant in responding to the plaintiff’s claim has failed to separate the fact that 

she has complaints about the operation of the strata corporation from the question of 

whether she has a right to withhold payment of the service fees. The question is 

whether the plaintiff’s claim is capable of summary resolution and in particular 

whether the issues raised are inextricably interwoven with the defendant’s 

counterclaim in a way that the issue raised by the plaintiff should not be summarily 

determined. 

[37] I turn first to the issue of the defendant’s non-payment of service fees. Such 

action by the defendant is a matter of self-help. In The Owners, Strata Plan NW 499 

v. Louis, 2016 BCCA 494, the Court of Appeal addressed such unilateral action. In 

that case the appellant inherited an interest in the condominium unit but legal title 

remained in the estate. The executrix appointed the appellant her proxy under the 

Strata Property Act but the strata corporation did not recognize such. In addition, 

some issues arose regarding the appellant’s cheques. In response the appellant 

then ceased paying condo fees. The strata corporation filed a lien and then a petition 

seeking judgment and an order that the unit be sold. The Court of Appeal said this: 

[29] The appellant’s argument is that it is unfair for a strata corporation to 
be able to file a lien against a unit without a court or independent tribunal 
determining that money is owing. He objects, as well, to the provisions 
allowing a strata corporation to take action after filing a lien, including both 
disqualifying an owner from voting or sitting on the counsel, and proceeding 
to court to obtain a judgment or order for sale. 

… 

[37] Finally, the appellant’s contention that the statute should create 
exceptions to the duty of owners to pay strata fees where a strata corporation 
has failed to fulfil duties under the statute is not a sustainable constitutional 
argument. Nothing in the Charter requires the legislature to sanction a self-
help remedy for aggrieved owners of strata units. I note that the Strata 
Property Act provides owners the ability to compel strata corporations to fulfil 
their duties. The appellant has presented no argument to suggest that such 
rights fall short of any constitutional norms.  

… 
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[45] The appellant also contends that it was an implied term of his 
relationship with the strata corporation that he did not have to pay strata fees 
if the strata corporation was in breach of any of its duties to him. The judge 
did not expressly deal with this argument. 

[46] The appellant presents no basis for implying such an agreement. 
Further, such an agreement does not appear to be consistent with provisions 
of the Strata Property Act. While the appellant may have had remedies 
available to redress breaches of the strata corporation’s obligations to him, 
those remedies did not include absolving the owner of the unit from paying 
strata fees. 

[38] Thus, the defendant has no legal right to withhold payment of the service fees 

as a self-help remedy. 

[39] This application addresses the ability of strata corporations to collect fees in a 

timely way. Those fees are used for the strata corporation’s operations. They enable 

the strata corporation to function. Without them the strata corporation could be 

hamstrung in their operations. For this reason, the Strata Property Act does not 

make withholding fees a lawful remedy as they impact the operations of the 

corporation and breach the mutual obligations of the owners given the nature of a 

strata corporation. In becoming an owner of a strata lot, an individual becomes part 

of a community governed by the Strata Property Act and bylaws of the strata 

corporation. 

[40] Owners of a strata property can address how it is operated either by voting 

council members in, attempting to have certain matters voted on in a particular way 

and, if necessary, can also resort to statutory remedies under the Strata Property 

Act. Ms. Craig was not successful in the democratic process in finding support for 

her position and has never sought a remedy under the Strata Property Act. 

[41] In Clearly Canadian Beverage Corp. v. Remic Marketing & Distribution Inc., 

[1992] B.C.J. No. 1867 (S.C.) at page 6, Tysoe J. (as he then was) stated: 

Defendants often put forward cross-claims as a delaying tactic. The cross-
claim is frequently expressed as a defence as well as a counterclaim. 
Sometimes the cross-claim has little merit and, even when it does have 
sufficient merit to warrant a trial, the magnitude of the cross-claim may be 
much less than the amount of the plaintiff's claim. A defendant should not be 
permitted to delay the granting of judgment pending the trial of a cross-claim 
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that may well not succeed or that is in an amount less than the plaintiff's 
claim. A plaintiff should be able to obtain summary judgment and execute 
upon it to the extent that it exceeds the probable amount of an award on the 
cross-claim. 

[42] In Kok v. Adera Natural Stone Supply Co. Ltd., 2018 BCSC 1542, Adair J. 

stated: 

[9] The summary trial procedure cannot be open to frustration by one of 
the parties delaying pretrial procedures (such as examination for discovery) 
or not responding to an application once it is brought. 

[10] Moreover, a party facing an application for summary trial faces a very 
grave risk of having judgment go against it, unless that party takes the 
appropriate steps to ensure that the affidavit evidence (and any other 
evidence on which the party intends to rely) and the party's submissions are 
properly placed before the court in opposition to the application, in 
accordance with the provisions and procedures set out in the Rules of Court. 
It falls on the party facing an application for summary trial, in this case Adera, 
to take every reasonable step and to put itself in a position to present its 
defence appropriately, adequately and fully when the summary trial 
application comes on for hearing. The party cannot, by failing to take 
advantage in a timely way of the provisions of the Rules relating to such 
matters as examination for discovery, frustrate the benefits of the summary 
trial rule. 

[43] The defendant argues there are outstanding document requests, however, 

these requests relate to items not requested until August 6, 2019 despite the long 

history of this matter and the previous litigation when Gaul J. noted the defendant 

could pursue an application under ss. 164 or 174 of the Strata Property Act. The 

defendant has not shown such are relevant or that a discovery on the issues before 

the court on this application is necessary. Nor did she request information under s. 

36 of the Strata Property Act until after the plaintiff brought its summary trial 

application, yet she has disputed payment since 2013, a period of six years.  

[44] The defendant’s involvement has been responsive only. Her own delay in 

seeking discovery and document production should not delay the summary trial 

process. Given the nature of her counterclaim, it should not be permitted to frustrate 

the plaintiff’s claim. 
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[45] The submission of the defendant on the summary trial issue is a transparent 

attempt to prolong the litigation and delay payment of the service fees. Her 

counterclaim can be addressed separately from the plaintiff’s summary trial 

application. 

[46] The defendant also argues credibility is in issue referring to omissions in the 

plaintiff’s affidavits that should be explored through discovery. The defendant further 

submits a summary trial will add complexity to the dispute given the counterclaim 

remains to be tried and that if the strata corporation is found to have acted in a 

significantly unfair manner, the amount of the judgment could be affected. She also 

alleges her claims may benefit the strata corporation and all the other owners other 

than Nova Homes. The other owners have accepted and paid the service fees over 

the years and there is no evidence they wish to have them revisited. 

[47] Given the costs of litigation, the amount involved of $137,026.80 cannot be 

considered a significant amount justifying a full trial. Nor, given the findings of 

Gaul J., has it been established the matter of the service fees and the lien claim are 

complex. As for the defendant’s argument there is no urgency, the defendant has 

not paid fees since 2013 while the other owners have. It is in the interests of the 

strata corporation to have payment from all owners kept up-to-date, hence in that 

sense it is urgent and the strata corporation is prejudiced by non-payment of what is 

due.  

[48] The material supports the sums due and indeed the defendant has not taken 

exception to the way the debts are calculated, only to the issue of being required to 

pay them. It is of note that despite her complaints, the defendant has not sought 

remedies other than by simply not paying. 

[49] Turning to the defendant’s submission that permitting the matter to proceed 

summarily amounts to litigating in slices, I find that is not the case. I am satisfied the 

necessary facts on the issues before the court on this application can be determined 

summarily and that it would not be unjust to do so. This is particularly so given the 

findings of Gaul J. that all strata members were obliged to pay the support service 
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fees and that they were not unfair or oppressive. For the reasons given, the 

counterclaim is not inextricably interwoven with the plaintiff’s application and 

resolution of the debt issue summarily is a just and efficient resolution of that issue.  

Stay of Execution of Summary Judgment 

[50] In Clearly Canadian at page 6 Tysoe J. stated: 

Although summary judgment should be granted in the face of a counterclaim, 
it would not be fair to the defendant if the plaintiff were allowed to execute on 
the entire amount of its judgment prior to the hearing of the cross-claim. It is 
my view that the procedure to be followed in this type of situation is as 
follows: 

 (1) The Court should grant summary judgment in favour of the 
plaintiff. 

 (2) The Court should allow the counterclaim to proceed to trial 
(subject to an application for summary dismissal of the 
counterclaim). 

 (3) The Court should assess the merits of the counterclaim and 
the potential amount of an award on the counterclaim, and 
after weighing these considerations, the Court should stay 
execution on the judgment in whole or in part for the period 
until the hearing of the counterclaim or for such other period as 
may be appropriate in the circumstances. Execution on the 
entire judgment will not necessarily be stayed and the amount 
of the judgment to be stayed will not necessarily be the 
maximum amount of the counterclaim. The amount should be 
a reasonable figure determined in the same fashion in which 
the Court establishes the amount of security to be posted for a 
claim (for example, security posted for the release of a lis 
pendens pursuant to ss. 235 and 236 of the Land Title Act). 

 (4) As a term of the imposition of the stay of execution or upon 
separate application by the plaintiff, the Court can consider 
whether the stay of execution should cease if the plaintiff posts 
a letter of credit (or other form of security) to act as security for 
the counterclaim. 

On the application for summary judgment by the plaintiff it is often not 
possible to properly consider the merits of the counterclaim and the potential 
amount of an award on the counterclaim. If it is not possible, a separate 
application will have to be scheduled and execution on the judgment in its 
entirety can be stayed for a reasonable period in order to allow the defendant 
to bring on the application.  
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[51] The Court in Rana v. Payless Tires Ltd., 2008 BCSC 458, applied Clearly 

Canadian and discussed the factors to be considered in determining whether a stay 

of execution should be granted: 

[17] Tysoe J's. decision in Clearly Canadian was considered at length by 
the B.C. Court of Appeal in F.A. Bernard Inc. v. Western Floral Craft Supplies 
(1994) Ltd., 1999 BCCA 635 (B.C.C.A.). In that case, Hall J.A., for the Court, 
noted (at ¶11) that whether or not a stay of execution should be granted very 
largely depends upon the facts of each case. Nevertheless, it is primarily the 
strength of the counterclaim which will likely determine whether and upon 
what terms a stay may be granted. 

… 

[19] It will be noted that in the above decisions, the various courts 
suggested that the stay could be lifted should the plaintiff (judgment creditor) 
post satisfactory security for the counterclaim. 

[20]  In Canada (Attorney General) v. Lau, 2002 BCSC 1155 (B.C. S.C.), 
Burnyeat J. considered an application for a stay of execution pursuant to 
Rule 42(21)(a). He stated the following at ¶27-28: 

 [27]  There is no one test to determine when a stay of execution 
should be ordered. In Humberstone v. Trelle (1910), W.L.R. 145 
(Alta. Q.B.), Beck, J. described the power available to the Court under 
rules such as Rule 42(21)(a) as follows: 

 The power of Courts temporarily to stay the issuing or 
execution is exercised in an almost infinite variety of 
circumstances in order that the ends of justice may be 
accomplished; in many cases this power operates almost as a 
substitute for proceedings in equity and enables the defendant 
to prevent inequitable use of the judgment or writ. (at p. 147). 

 [28]  Accordingly, the principle set out in Barclays Bank of Canada, 
supra, is only one factor to be considered in deciding whether it is an 
appropriate case to exercise the jurisdiction to order a stay of 
execution. There are a number of principles frequently considered by 
the Court when considering whether a stay should be granted: 

  (a)  the Court has the inherent jurisdiction to order a stay of 
execution "in special circumstances"… 

  (b)  the "balance of convenience" in determining the 
appropriateness of granting a stay … 

  (c)  where the "justice between the parties" requires it, the 
Court has inherent jurisdiction to exercise a stay of 
judgment and, while the power ought not lightly to be 
exercised, in a proper case in order to avoid 
unnecessary proceedings and expense, and where it is 
necessary to do justice between the parties… 

  (d)  after weighing the relative prejudice to the parties … 
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  (e)  to enable the Court to protect either litigant … 

  (f)  where there is no outstanding appeal ... 

  (g)  to allow sufficient time to a judgment debtor to 
prosecute a counterclaim against the judgment creditor 
… 

 [Citations omitted] 

… 

[22] In my view, the starting point is to assess the strength of the 
counterclaim in order to determine whether a stay of execution is appropriate. 

[52] For the reasons given, I am not satisfied that the arguments of the defendant 

justify suspension of execution pending their resolution nor that security be posted. 

Limitation Period Issue 

[53] The defendant submits the plaintiff should have brought the claim for debt 

when they brought the proceedings for a declaration of the validity of Bylaw 116(i). 

As a result, the defendant submits no claim was advanced during the limitation 

period relating to debts incurred before January 17, 2016. She relies on the 

Limitation Act, S.B.C. 2012, c. 13: 

8. Except for those special situations referred to in sections 9 to 11, a 
claim is discovered by a person the first day on which the person knew or 
reasonably ought to have known the following: 

 (a)  that injury, loss or damage had occurred; 

 (b)  that the injury, loss or damage was caused by or contributed to 
by an act or omission; 

 (c)  that the act or omission was that of the person against whom 
the claim is or may be made; 

 (d)  that, having regard to the nature of the injury, loss or damage, 
a court proceeding would be an appropriate means to seek to 
remedy the injury, loss or damage. 

[54] The plaintiff submits that in 2013 the position of the defendant was that the 

strata corporation had no jurisdiction to claim service fees from her. This was based 

on correspondence from her then counsel who raised the issues of non-payment, all 

of which were addressed by Gaul J. As a result, they submit it would have been 

premature to bring a civil action when there was another remedy which ought to 
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have resolved the matter, that being a petition under s. 171(1)(a) of the Strata 

Property Act which provides: 

171.(1)  The strata corporation may sue as representative of all owners, 
except any who are being sued, about any matter affecting the strata 
corporation, including any of the following matters: 

 (a) the interpretation or application of this Act, the regulations, the 
bylaws or the rules; … 

[55] The plaintiff further submits that had the position of the defendant been 

correct, there would have been no basis for a civil claim or a claim for fees, hence a 

petition was, they submit, the appropriate remedy to seek at that time. They further 

note the petition proceeding was commenced in March of 2014, long before any 

limitation period was in issue. The petition was heard in March 2015 and the 

decision reserved until January 2016. The plaintiff submits it would have been 

inappropriate to commence another action when the matter was still before the court 

and could have resolved the issue between the parties. 

[56] In addition, the plaintiff says there was no reason to foresee that if Ms. Craig 

lost the petition, she would nonetheless continue to refuse to pay the fees. 

Discussion of Limitation Issue 

[57] A limitation period does not begin to run until the plaintiff knows or reasonably 

ought to have known that, having regard to the nature of the loss or damage, a court 

proceeding would be an “appropriate means” to seek to remedy the injury, loss or 

damage. 

[58] In Presidential MSH Corporation v. Marr Foster & Co. LLP, 2017 ONCA 325, 

the Ontario Court of Appeal addressed Ontario legislation with the same wording as 

the B.C. Limitation Act and its application in a similar situation. The Court found: 

[28] A second line of cases interpreting and applying s. 5(1)(a)(iv) of the 
Act involves a plaintiff's pursuit of other processes having the potential to 
resolve the dispute between the parties and eliminate the plaintiff's loss. 

[29] This approach to discoverability is consistent with the rule in 
administrative law that it is premature for a party to bring a court proceeding 
to seek a remedy if a statutory dispute resolution process offers an adequate 
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alternative remedy and that process has not fully run its course or been 
exhausted: see Volochay v. College of Massage Therapists of Ontario 
(2012), 111 O.R. (3d) 561, [2012] O.J. No. 3871, 2012 ONCA 541, at 
paras. 61-70. 

… 

[48] These cases instruct that if a plaintiff relies on the exhaustion of some 
alternative process, such as an administrative or other process, as 
suspending the discovery of its claim, the date on which that alternative 
process has run its course or is exhausted must be reasonably certain or 
ascertainable by a court. In Markel, the date on which settlement discussions 
between the parties ran their course, and thus the date on which the plaintiff's 
claim was purportedly discovered, was not sufficiently certain or 
ascertainable by the court. By contrast, in Figliolini it was reasonably certain 
that the foreign appeal process had been exhausted on the day that the 
foreign appellate court had released its judgment, and in Lipson it was 
reasonably certain that the CCRA appeal process ran its course on the date 
that the 2008 test cases were settled. 

[59] The defendant seeks to distinguish that case on the basis it deals with use of 

a dispute resolution process, not other ongoing litigation. I do not accept such 

circumstances distinguish it. Presidential interprets similar statutory provisions, 

noting that courts “take a dim view of unnecessary litigation” (at para. 17, citing 407 

ETR Concession Company Limited v. Day, 2016 ONCA 709 at para. 48). The case 

does not restrict the principles applicable to its factual context. It is the existence of 

an alternative process and its relevance to discoverability that governs. 

[60] The issues raised by the defendant for non-payment were before Gaul J. 

They were resolved January 22, 2016 by his reasons for judgment. I conclude that is 

the earliest date upon which the limitation period began to run. The Notice of Civil 

Claim herein was filed January 18, 2018 within two years of Gaul J.’s decision. The 

claim therefore was brought within the applicable limitation period. The amount 

claimed both in debt and as secured by the lien is not affected by a limitation 

defence.  

Res Judicata 

[61] The defendant also raises issues respecting what was and was not resolved 

by Gaul J. in the petition proceeding. In her Application Response she states: 
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31. The Strata Corporation mischaracterise the ratio of the Gaul 
Declaration. The question before the court was limited to the Strata 
Corporation seeking a declaration that Bylaw 116(i) was valid and 
enforceable creating a category of common expense. 

[62] The defendant submits the question before the court was limited to the strata 

corporation seeking a declaration that Bylaw 116(i) was valid and enforceable 

creating a category of common expense. That is, the decision has no bearing on 

whether the service fees charged to Ms. Craig must be paid. She argues the plaintiff 

is conflating the validity of the bylaw and the validity of the debt claim and that a 

“finding that bylaw 116(i) was valid and enforceable does not speak to whether the 

debt is properly calculated or due. Mr. Justice Gaul’s decision did not do away with 

the Act and the developed strata law jurisprudence.”  

[63] The plaintiff submits the defendant is seeking to re-litigate matters that were 

before Gaul J. and were resolved by him. The plaintiff says that in that proceeding 

they sought a declaration that Bylaw 116(i) was valid and enforceable against Ms. 

Craig. In response Ms. Craig raised four issues. Those issues and Gaul J.’s 

decisions respecting them are as follows. 

[64] Justice Gaul concluded: 

Does the Strata have the authority to charge support services fees? 

[40]  In my opinion, the Strata has the contractual authority and obligation 
to incur the support services expenses and to require all of its members to 
pay the resulting support services fees. 

Is Bylaw 116(i) ultra vires the Strata Property Act? 

[50]  …In my opinion the Strata had the statutory authority to enact 
Bylaw 116(i). Moreover, I find the bylaw does not contravene s. 121 of the 
Strata Property Act. 

Are the expenses associated with the support services "common 
expenses"? 

[60] I find the Mancuso case is helpful in determining the present dispute. 
Like the strata corporation in Mancuso, the petitioner before me has enacted 
a valid bylaw (i.e., Bylaw 116(i)). Pursuant to this bylaw, the Strata must 
provide support services to the residents of the Camelot. In my opinion those 
support services are necessary to meet a specific obligation of the Strata set 
out in the bylaw and therefore the cost associated with those services fall 
within definition of "common expenses" found in s. 1(b) of the Strata Property 
Act. 
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Are the support services fees unfair and oppressive? 

[70] I have not been persuaded, on the evidence before me, that 
Bylaw 116(i) or the support services fees are unfair or oppressive.  

[65] Justice Gaul held that the plaintiff had the legal authority to require that the 

service fees be paid by the owners. He also was not persuaded the service fees 

were unfair or oppressive. The defendant seeks to put in issue the question of 

whether the Strata may charge her for the service fees. That question was resolved 

by Gaul J. 

[66] Issue estoppel relates to any facts and matters put in issue and previously 

decided by the Court. In Foreman v. Niven, 2009 BCSC 1476, Savage J., as he then 

was, stated: 

[10] The doctrine of res judicata has two forms, issue estoppel and cause 
of action estoppel. Both issue estoppel and cause of action estoppel are 
subject to the rule in Henderson v. Henderson (1843), 3 Hare 100, namely, 
that estoppels encompass not only what has been decided, but also what 
could have been decided but was not before the Court to be decided. 

[11] Issue estoppel is a branch of res judicata that precludes the re-
litigation of an issue previously decided in a court in another proceeding. For 
res judicata to effectively bar a subsequent action there are three 
requirements: (1) the issue or cause of action must be the same in both 
proceedings, (2) the decision must be final, and (3) the parties must be the 
same or be their privies: Toronto (City) v. Canadian Union of Public 
Employees (C.U.P.E.), Local 79, [2003] 3 S.C.R. 77, 2003 SCC 63 at 
para. 23. 

[12] The doctrine applies not only to the same issues or causes of action, 
but is extended to cover every point that properly belonged to the subject 
matter of the first litigation ... 

[67] Justice Binnie in Danyluk v. Ainsworth Technologies Inc., 2001 SCC 44 at 

para. 24, accepted the following definition of issue estoppel of Middleton J.A., of the 

Ontario Court of Appeal in McIntosh v. Parent, [1924] 4 D.L.R. 420 at p. 422: 

When a question is litigated, the judgment of the Court is a final determination 
as between the parties and their privies. Any right, question, or fact distinctly 
put in issue and directly determined by a Court of competent jurisdiction as a 
ground of recovery, or as an answer to a claim set up, cannot be re-tried in a 
subsequent suit between the same parties or their privies, though for a 
different cause of action. The right, question, or fact, once determined, must, 
as between them, be taken to be conclusively established so long as the 
judgment remains. [Emphasis added.] 
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[68] As a result, Ms. Craig is estopped from denying the following conclusions of 

Gaul J. that: 

a) The Strata has the contractual authority to require all of its members 
to pay the Service Fees (para. 40); 

b) Ms. Craig understood when she bought Strata Lot 31 that there was 
an obligation on every owner to pay the Service Fees (paras. 39 
and 71); 

c) The alleged conflict of interest between Nova Homes, Nova Care, and 
the Strata could not undermine the validity or enforceability of Bylaw 
116(1) pursuant to which the Service Fees are paid (para. 69); 

d) The service fees are not unfair or oppressive (para. 70). 

[69] In addition, or in the alternative, it would violate the principles of judicial 

economy, consistency, and finality constituting an abuse of process for Ms. Craig to 

seek to re-litigate these matters: Yang v. Re/Max Commercial Realty Associates 

(482258 BC Ltd.), 2016 BCSC 2147 at paras. 34-35, 50, 67-68, aff’d 2017 BCCA 

341, leave to appeal ref’d [2017] S.C.C.A. No. 515.  

[70] As of July 31, 2019, Ms. Craig owed $137,026.80 in service fees. The amount 

sought to be enforced by way of the lien registered by the strata corporation is 

$80,084.88 as of September 1, 2019. The parties agree that since only budgeted 

strata fees are “lienable” and that the service fee amount was not itemized in the 

budget until 2016, then the lesser amount claimed is the subject of the lien: Pacific 

Shores Resort & Spa Ltd. (Re), 2013 BCSC 480 at para. 19.  

[71] I make the following orders: 

 1. Judgment is granted against Yvette Louise Marie Craig for 

$141,565.44 being the total debt claim as at September 1, 2019; 

 2. Judgment is granted against Yvette Louise Marie Craig for $80,084.88 

as of September 1, 2019 in respect of the lien claim being a portion of 

and not in addition to the debt claim; 
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 3. A declaration that the Form G – Certificate of Lien registered in the 

Land Title Office on October 12, 2018 under registration number 

CA7124606 charges Strata Lot 31, legally described as: 

   PID: 024-296-520. 

 Strata Lot 31 of lots 1895, 1896, 1911, and 1912, Victoria City 

Strata Plan VIS4686 together with an interest in the common 

property in proportion to the unit entitlement of the strata lot as 

shown on Form 1. 

  In respect of the Lien Judgment and ranks in priority to every other lien 

or charge of whatever kind except if the other lien or charge is in favour 

of the Crown and is not a mortgage of the land or if the other lien or 

charge is made under the Builders Lien Act, S.B.C. 1997, c. 45; 

 4. A Declaration that the amount due and owing to the Plaintiff by the 

Defendant, Yvette Louise Marie Craig, shall increase as further unpaid 

strata fees, special levies, late charges, and other charges and 

disbursements accrue; 

 5. An Order setting the last day for redemption in respect of the Lien 

Judgment at sixty (60 days) from the date of this Order; 

 6. An Order that upon the expiry of 60 days from the date of these 

reasons, the strata corporation be granted exclusive conduct of sale of 

Strata Lot 31, against which the Lien Judgment remains unsatisfied, 

without the necessity of further application to this Honourable Court; 

 7. An Order that the plaintiff be at liberty to sell Strata Lot 31 on the 

following terms: 

  a) by private sale, free and clear of all encumbrances, save and 

except the reservations and conditions in the original grant 

thereof from the Crown; 



The Owners, Strata Plan VIS 4686 v. Craig Page 29 

  b) to hire the services and/or appoint a real estate agent, of their 

choice, to show and conduct the sale of Strata Lot 31 without 

the consent or approval of the Defendant, Yvette Louise Marie 

Craig, and to pay such real estate agent a commission in 

accordance with the prevailing standard rates; 

  c) to have sole discretion, through the assistance of a real estate 

agent, to determine the listing price of the Strata Lots; and  

  d) be at liberty to reduce the listing price in the event same 

becomes necessary in order to sell the Strata Lot 31 within a 

reasonable time; 

 8. An Order that Yvette Louise Marie Craig provide a representative of 

the Plaintiff or its appointed real estate agent a key or all necessary 

keys to Strata Lot 31, in order to obtain access to Strata Lot 31 the 

Strata Corporation to show the strata lot to prospective purchasers; 

 9. An Order that Yvette Louise Marie Craig, her agents, or any person or 

persons acting on her behalf, including any tenant or tenants in 

possession of Strata Lot 31, upon reasonable notice of at least 

twenty-four (24) hours, do forthwith permit any duly authorized agent to 

inspect, appraise and/or show to any prospective purchaser Strata 

Lot 31, including the interior of Strata Lot 31 between the hours of 

9:00 a.m. and 7:00 p.m. any week day, and between 12:00 noon and 

5:00 p.m. on Saturdays and/or Sundays and to post signs on Strata 

Lot 31 noting that the same is offered for sale. 

 10. An Order that the following amounts will be paid directly from the sale 

proceeds of Strata Lot 31 which is the subject of this Notice of Civil 

Claim: 

  a) all real estate commissions due and owing respecting the sale 

transaction; 
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  b) and all other necessary costs and expenses required to 

complete the sale transaction; 

  c) the amount of the Lien Judgment due and owing to the Plaintiff; 

and 

  d) costs. 

 11. Subject to an agreement of the parties to the contrary, the balance of 

the sale proceeds, if any, be paid into Court, with the liberty to any 

party to apply for direction of the Court with respect to payment out of 

the balance of funds; 

 12. An Order that the Plaintiff be at liberty to apply to this Honourable 

Court for a summary accounting of any amounts which become due to 

it from the Defendant, Yvette Louise Marie Craig; 

 13. An Order that the sale of Strata Lot 31 be approved by the Court; and 

 14. Interest pursuant to the Court Order Interest Act, R.S.B.C. 1996, c. 79. 

“The Honourable Mr. Justice Punnett” 


