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Introduction 

[1] This is a delay application under rule 4.31. 
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[2] The events that led to this claim occurred between 2001 and 2005, and this action was 

begun in 2007. The claim asserts wrongdoing by George Goulet, an insurance broker who 

formerly sold Transamerica Life Canada’s products, and by various business organizations 

owned by him.  

[3] Mr. Goulet and his business organizations ask that the claim be struck for long delay and 

prejudice under rule 4.31.  The individual defendants other than Mr. Goulet did not take part in 

this application.  After oral argument, I learned that the claim as against Stuart Milc has been 

recently discontinued. 

[4] The plaintiff seeks damages of $10 million plus punitive and exemplary damages, 

alleging a dishonest scheme to take advantage of Transamerica Life arising out of a commission 

error that Transamerica Life says the defendants should have realized was an error, 

notwithstanding that the defendants relied on advice about the method of calculation that was 

given to them by a senior member of Transamerica Life. 

[5] Rule 4.31provides this: 

Application to deal with delay 

4.31(1)  If delay occurs in an action, on application the Court may 

(a)    dismiss all or any part of a claim if the Court determines that the delay 

has resulted in significant prejudice to a party, or 

 (b)   make a procedural order or any other order provided for by these rules. 

(2)  Where, in determining an application under this rule, the Court finds that the 

delay in an action is inordinate and inexcusable, that delay is presumed to have 

resulted in significant prejudice to the party that brought the application. 

Background 

[6] The applicants argue that the time is up.  It was on August 10, 2017 that this application 

was filed.  That was about 10 years after the action was begun, and about 12 years and more after 

the facts that gave rise to it occurred. 

[7] The application relies heavily on the recent Court of Appeal decision addressing long 

delay, Humphreys v Trebilcock, 2017 ABCA 116, 2017 CarswellAlta 647.  This claim calls Mr. 

Goulet’s ethics and reputation into question.  He says that the long period of time that this claim 

has languished has prejudiced him.  In Humphreys the Court of Appeal commented on non-

litigation prejudice.  Mr. Goulet argues that he has suffered that kind of prejudice.  

[8] Transamerica Life did not actually use the word “fraud” in the statement of claim, but 

that is effectively the nature of the allegations. 

[9] Here, Mr. Goulet has not provided extensive details of how his reputation has been 

affected. He has given some examples with not much detail.  He deposes that he had to report the 

matter to other insurance companies in order to enter into distribution contracts with them.    He 
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says he has been unable to enter into brokerage arrangements with other insurance companies 

that are aware if the claim and the nature of the allegations.  

[10] Transamerica Life argues that he has not provided sufficient detail of how the prejudice 

has actually affected him, although the level of detail given by Mr. Goulet seems to be similar to 

the evidence in Humphreys.      

[11] At paragraph 123 of Humphreys, the Court of Appeal wrote about the consequences of 

making such an allegation as the Plaintiff has here: 

At this stage of the analysis it is noteworthy that some allegations made by a 

nonmoving party may be of such a harmful nature to a moving party that they are 

qualitatively different from other allegations and merit unique treatment when 

considering r. 4.31(1).  Fraud may be such an allegation. A litigant who alleges 

fraud may be under an obligation to advance the action with reasonable 

expedition, that is at a faster pace than that expected of a reasonable litigant 

pursuing a claim that does not allege fraud or a comparable wrong. This means 

that any delay may not escape being characterized as inordinate delay if the 

nonmoving party advances a fraud claim. In other words, a nonmoving party who 

claims that the moving party has committed fraud or a comparably egregious form 

of misconduct runs a greater risk that delay attributable to the nonmoving party 

may be characterized as being inordinate than does a plaintiff in other actions not 

alleging fraud. 

(Emphasis added.  Footnotes have been omitted.) 

[12] At paragraph 134, the Court gave, as an example of a harmful allegation.  In this 

example, the circumstance that the defendant was said to be an incompetent and dishonest 

lawyer.  In the example, the Court hypothesized that the defendant “immediately files a defence 

contesting the plaintiff’s version of the facts and the characterization of his legal skills”.  The 

plaintiff then delays the case.  The Court stated that, “As a result of the lawsuit the lawyer’s legal 

practice has shrunk considerably and placed in jeopardy the defendant’s ability to meet his or her 

financial obligations and earn a livelihood.” 

[13] Mr. Goulet did not defend immediately.  Transamerica Life argues that adversely affects 

the defendants’ ability to invoke this guidance from the Court of Appeal.   

[14] However, the overall direction at paragraph 123 does not require the defendant to move 

“immediately” to defend, or to demonstrate to any specific level of proof that his reputation has 

been damaged.  In defamation actions, damages are “at large”, meaning that the plaintiff is not 

required to show precisely how allegations of fraudulent activity, for example, have damaged 

him.  Finding a witness who says that he did conclude that the plaintiff was of poor character 

may be very difficult to do, at least without simply making the damage worse by conducting the 

hunt for a witness.  I do not think the Court of Appeal intended to make it a requirement that 

there be clear corroborated evidence of significant prejudice to be able to rely on R.4.31 when 

the claim asserts that the defendant acted in a criminal manner. 
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[15] The Court of Appeal also gave these general observations about community expectations, 

at paragraphs 90 and 91 of Humphreys: 

Litigation delay harms those who are directly and indirectly involved in an action 

tainted by inaction, the civil justice system as a whole and the greater community.  

Litigation is a form of stress that has the potential to make those directly and 

indirectly affected unhappy – litigation is expensive, introduces uncertainty and 

may undermine a person’s ability to earn a livelihood and to plan ahead – and 

may diminish the productivity of the persons affected by the unresolved dispute.  

People understandably expect that the mechanisms our state has constructed for 

the resolution of disputes will process them at a reasonable rate and not allow 

stale actions to survive.  When these legitimate expectations are not met, 

individuals most closely linked to actions and the greater community may lose 

confidence and respect for the manner in which justice is administered.  Litigation 

delay is a corrosive force in a free and democratic state committed to the rule of 

law. 

Common law courts have always had available the tools to stop litigation delay. 

In the past many chose not to use them. 

(Footnotes omitted.) 

[16] In addition to the prejudice asserted by the allegations of fraudulent-like behaviour, if not 

fraudulent (because the statement of claim does not actually use the word “fraud”), Mr. Goulet 

deposes that some of the transactions involve life insurance clients who passed away between 

2102 and 2015.  Others are now in the 70’s or 80’s.  The plaintiff has been unable to locate and 

produce other witnesses, some of whom are their own former employees.  The defendants have 

similar problems with former employees.  

[17] There is no question that there has been delay in the prosecution of this action.  The 

question is whether there has been significant prejudice, and if the delay is inordinate and 

inexcusable, then significant prejudice is presumed, although the plaintiff may be able to rebut 

that presumption. 

[18] Transamerica Life argues that much of the delay has been attributable to the actions or 

inaction of the defendants, not that the claim has languished because of inattention by the 

plaintiff.  The facts only partly support this assertion. 

“Opinion”  Evidence 

[19] Transamerica Life tenders an affidavit of a senior lawyer in Edmonton to express the 

opinion that the passage of time between the issuance of the statement of claim and being in a 

position to schedule a matter for trial “cannot be said to be unusual”, that the passage of time 

between the filing of the defences and being in a position to schedule a trial date “cannot be said 

to be unusual” and that he is “aware of examples of matters that have taken as long or longer 

than this before the Alberta Courts”.   
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[20] His evidence is based on generic factors about the length of time cases take to be 

prosecuted.  He says that the passage of time of close to 1 year regarding the dispute over 

particulars is “not unusual”, and says that “The defendants did not advance matters by filing 

Statements of Defence between April of 2008 and September of 2010.”   

[21] As to the time spent arguing the dismissal application and appeal in relation to another 

defendant, he deposes that, “It is also typical that during a Dismissal Application that other steps 

in a lawsuit would not be taken”. 

[22] His opinion does not address the issue of prejudice.  The purpose of the affidavit seems to 

be to suggest that the delays here are simply not unusual.  The fact that he is aware of examples 

of other cases that have taken this long or longer is irrelevant.  Each case is fact-specific, as to 

complexity, numbers of parties, the dependence on documents to prove or disprove the 

allegations as opposed to personal recollection, the age and health of witnesses, their availability, 

and the nature of the allegations and the importance of moving the case forward in light of those 

allegations. 

[23] The defendants argue that his opinion should not be considered at all.  I do not find it 

helpful.  In fact, the major thrust seems to be to say, “This is the way it is in Alberta and 

therefore it should be acceptable.”  He blames delay, at least in part, on “dwindling Court 

resources and the increasing complexity of civil litigation matters.”   

[24] The dwindling Court resources partially explain the delay in prosecuting the failed 

summary dismissal application and appeal involving another defendant.  They have little to do 

with the case against Mr. Goulet and his business organizations.   

[25] The reference to complexity does not address the problem here, which is that although 

the plaintiff was prepared to sue based on fraud-like allegations, there is apparently no one 

witness who oversaw the investigation and when called upon to deliver its affidavit of records, 

the plaintiff took its time, although much time had passed since it started the claim.   Even if it 

were true that the delay up to the point of the delivery of defences was the fault of the 

defendants, I do not grasp why the investigation results would not have already been ready to go 

when affidavits of records were due.  That must have been the bulk of the production from the 

plaintiff.  If the plaintiff did not have a properly completed investigation in hand before starting 

the claim with these allegations, and serving it, it has been treading on thin ice from the 

beginning. 

[26]  The attitude that “this is the way it is” for litigation in Alberta completely ignores the 

views expressed in Humphreys as well as the introduction in 2010 of rules 4.31 and 4.33.  Rule 

4.33 was later amended, and as well it had a predecessor in the earlier Rules of Court, but rule 

4.31 sets out some clear requirements and gave the Court authority to dismiss claims that have 

languished too long or direct that the parties get on with it.  

[27]     Delay has been a problem that the courts have tried to address for many years.  In 1987 

the Court of Appeal addressed delay, yet again, while the limitation period generally was still six 

years, and not two as it is now, and cautioned the bar and litigants generally about delay in 

Lethbridge Motors Co Ltd v American Motors (Canada) Ltd, 1987 ABCA 150 (CanLII): 
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In 1978 the Court gave warning that after January, 1979 a sterner attitude would 

be adopted in these cases. Chief Justice McGillivray issued a practice note which 

stated: 

“While the Court has in the past shown a reluctance to deprive a litigant of 

a cause of action by reason of delay, it must be considered that the over-all 

harm to the practice generally, and to other parties, must not be lost sight 

of. 

The Court feels obliged to notify the profession that after the 1st of 

January, 1979, while the court will still continue to exercise a discretion to 

extend time, the discretion will be exercised more sparingly, and the 

matter looked at more strictly than has been the developing practice.” 

[28] The Court went on to discuss concerns about delay at some length. 

Transamerica Life’s Explanations for Its Delays 

[29] Transamerica Life tendered an affidavit of its General Counsel and Corporate Secretary 

to explain delays, in particular the time it took to answer undertakings. 

[30] He deposes what is in essence some detail suggesting that the legal department is 

understaffed or at least suffering from some turnover.  It lost its Associate General Counsel, who 

left the company on February 27, 2017.  His departure barely touches on the delay issues.  The 

deponent himself only started with Transamerica Life in April 2010, many years after the claim 

was started.  In 2017, he assumed responsibility for overseeing 36 active litigation matters, 

which does not seem like an unusual burden for a lawyer.  He describes 13 of them as complex.  

However, he was not personally handling those matters; he was managing them.  

[31] He deposes that undertakings are generally answered at Transamerica Life by employees 

who “fit in any assistance they provide into their full day of work from their department.”  This 

is exactly what happens at most corporate litigants.   It is not remotely unusual.  To streamline 

things, Transamerica Life employed its former corporate representative, to provide support on 

larger litigation files, but she left the company in December 2012. 

[32] These aspects of his evidence do not help the plaintiff.  Barring some calamity that 

resulted in sudden staff turnover, human resource problems of the plaintiff are not the 

defendant’s or the Court’s concern.  Transamerica Life started the claim.  If it did not or does not 

have the capacity to prosecute it, it cannot visit its problems on others. 

Detailed Chronology 

[33] A review of all the relevant steps in the chronology of the case is necessary. 

[34] On February 27, 2007 the statement of claim was filed.  It was served shortly thereafter. 

Transamerica Life demanded defences by June 1, 2007. 

[35] However, instead of filing defences, the defendants demanded particulars.  One demand 

for particulars was served May 31, and another was served June 1, 2007.  In light of the nature of 

the claim, a statement of claim is required to set out some particulars, perhaps beyond what 
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would be required in a statement of claim generally: rule 13.6(3) and rule 13.7 require that.  The 

defendants here were entitled to know precisely what it was they were to respond to, and what 

was not part of the claim. 

[36] On June 18, 2007 Transamerica Life provided some particulars and demanded the 

defences by June 27.  Defences were not filed, and Transamerica Life made a further demand 

that defences be provided by July 6, 2007. 

[37] On July 5 and 10, the defendants demanded better particulars than had been given. 

[38] Over the next many months, debates were had as to whether sufficient particulars had 

been given, and Transamerica Life made further demands for the defences. 

[39] On December 11, 2007, close to nine months after being served, these defendants applied 

for an order for particulars, and the special application was scheduled for March 6, 2008. 

[40] It was not until January 28, 2008 that the statement of claim was served on Stuart Milc, 

one of the defendants who did not take part in this application, and against whom the claim has 

now been discontinued.  I have not been provided with any information as to why it took so long 

to serve him and what the plaintiff was planning to do if all defendants other than Mr. Milc had 

defended in early 2007.  Mr. Milc also served a demand for particulars, on February 21, 2008, 

about three weeks after being served. 

[41] On March 6, 2008 the Court ordered Transamerica Life to provide further particulars.  

Transamerica Life provided the response to the order on April 21, 2008.  Accordingly, the 

defendants were obliged to serve their statements of defence on April 29, 2008, but they did not. 

[42] On April 27, 2009, Transamerica Life had delivered a notice of change of solicitor.  

Later, it demanded the defences again, to be provided by August 12, 2010. 

[43] Mr. Goulet had further concerns about particulars and whether the order had been 

satisfied, which he raised in August 5, 2010.  After another standoff, the defendants filed 

defences on September 15, 2010, and Oakwood Associates Advisory Group Ltd. filed a 

counterclaim.  Transamerica Life defended the counterclaim on September 29, 2010. 

[44] Transamerica Life delivered its affidavit of records on December 13, 2010, disclosing 

almost 29,000 pages of documents.  That was two days before it was due.  Mr. Goulet delivered 

his affidavit of records on December 30, 2010, or only a couple of weeks later, disclosing over 

3,400 pages of documents. 

[45] On February 21, 2011 the party scheduled questioning of Mr. Goulet for July, 2011. 

[46] At this point I pause to note that it had taken almost exactly 4 years to get from statement 

of claim to scheduling questioning, and that although Transamerica Life had 29,000 pages of 

records, it took almost the full time that it was entitled to deliver its affidavit of records, 

notwithstanding the fact that by then it had been alleging wrongdoing and pursuing the claim for 

almost 4 years. One might have thought their extensive affidavit of records would be 

substantially ready, merely awaiting the defence in order to determine whether there were new 

issues raised, long before it was delivered. 
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[47] The delay from 2007 to 2011 was very substantially over whether the plaintiff had 

sufficiently particularized its claim of misrepresentation and fraud. Transamerica Life says that 

the defendants dragged the case out despite having been demanded to file defences six times. 

Some of those demands for defences, however, were in the face of demands for particulars.  

Those demands are usually made when the defendant is of the view that the plaintiff’s claim has 

not been sufficiently particularized, such that calling for a defence is not appropriate.   

[48] In light of the order to provide further particulars, the plaintiff’s complaint that the 

defendants did not earlier file defences when they were demanded rings hollow. 

[49] From this point, some progress was made.  Mr. Goulet was examined on July 19 and 20, 

2011, and gave five undertakings.  They were not answered particularly promptly.  Transamerica 

Life requested responses, on December 6, 2011.  Further questioning was scheduled in January 

2012, and Mr. Goulet provided the responses only at the questioning, and then he gave six more 

undertakings. 

[50] He did not answer those new undertakings promptly either, and a request was made on 

December 24, 2012 for his responses.  The same day, Transamerica Life started attempts at 

scheduling a judicial dispute resolution, or “JDR”.  Mr. Goulet responded to the undertakings on 

February 4, 2013. 

[51] From April 18, 2013 to September 19, 2013 Transamerica Life’s counsel focused on 

scheduling a JDR and scheduling a trial date. 

[52] On October 3, 2013, the defendants advised - for the first time – that they wanted to 

question Transamerica Life’s witnesses.  After some communications about who would be 

examined (Transamerica Life’s first corporate representative had left the company in December 

2012) the questioning was finally scheduled for February 2 and 3, 2015.  Mr. Murphy gave 72 

undertakings.  He was not in charge of the investigation that led to the claim, and according to 

Transamerica Life there was no one person in charge of that investigation.  The investigation was 

done by various people, apparently, with no one leading the charge. 

[53] From March 13, 2015, when another defendant applied for summary dismissal as against 

her, until May 24, 2017, when the Court of Appeal ultimately dismissed her appeal arising from 

an initially successful application before a master, Transamerica Life’s counsel was largely 

focused on that process.  As disclosed in the affidavits provided by Transamerica Life, the 

plaintiff seems to have put the litigation on “pause” while that application and appeal were 

argued. 

[54] However, in the meantime, on December 22, 2015 Transamerica Life provided responses 

to nine of the 72 outstanding undertakings, and on February 17, 2017 (over a year later) 

Transamerica Life provided responses to another nine undertakings, as well as delivering an 

expert report. 

[55] The remaining undertaking responses were provided on October 20, 2017.  That was just 

over two months after this application to dismiss for delay was filed.  It was about two years and 

eight months after the undertakings were given. 
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Analysis 

[56] It is the submission of counsel for these defendants that Mr. Goulet and his companies 

did not materially contribute any delay in the proceedings.  He submits that Mr. Goulet attended 

at questioning, he answered undertakings, and did not do anything to hold up the claim.  

However, it is the submission of counsel for Transamerica Life that Mr. Goulet and his 

companies had “put sticks in the spokes of the plaintiff’s litigation wheel”, referring to a passage 

in Depar Management Ltd v Piute Petroleums Ltd, [1992] AJ No. 557 (Q.B.) at page 7.   

[57] Much emphasis is placed by Transamerica Life on the defendants’ failure to file a 

defence when initially demanded – an argument which is, at least largely, addressed by the fact 

that the defendants did not ignore the claim but (apparently correctly) objected to the lack of 

particularity in the statement of claim.  From May 31, 2007 until March 6, 2008 Transamerica 

Life had refused to provide particulars sufficient for the pleading, and at that time it was ordered 

to provide more.   

[58] Transamerica Life submits that it was always open to the defendants to bring their 

application for an order for particulars, and that was not done until December 11, 2007, although 

Transamerica Life had initially responded informally with some particulars on June 18, 2007. 

[59] Assuming that Transamerica Life’s initial response to the order to provide particulars was 

valid, the defendants should have provided their defence on April 29, 2008, but the defendants 

did not defend until September 15, 2010.  That is a delay of approximately 17 ½ months.  (An 

alternative analysis is that at the very least, no complaint about the sufficiency of particulars 

provided in compliance with the order was raised until August 5, 2010.  That was a delay of 

about 16 months.) 

[60] Further delays were caused by the defendant in not replying to undertakings promptly. 

From the examination in July 2011 until January 17, when answers were given, there is a period 

of six months. That is not in and of itself an inordinate delay, but it is clear that Mr. Goulet did 

not respond particularly promptly. As well, after his examination January 18, 2012, the 

undertakings that arose were not provided until February 4, 2013, or almost 13 months later. 

[61] Looking at these factors, there is delay that is properly attributable to the defendants 

totalling around 35 months, or almost 3 years. 

[62] Accordingly, when we look at the period of time during which this lawsuit has gone not 

very far, which is about 11 years at this point, a mere 10.5 years at the time the application was 

filed, it may fairly be said that some of the delay was caused by the defendants’ tardiness.  Some 

additional period of delay might fairly be attributed to these defendants for the period after the 

initial particulars had been provided on June 18, 2007, until the application for an order for 

particulars was brought on December 11, 2007, because, as Transamerica Life submits, that 

application could have been brought sooner. 

[63] As indicated above, since the application for particulars was successful, it is not as clear 

that the finger may be pointed at the defendants, because the plaintiffs had to be prodded into 
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providing appropriate particulars, but nonetheless perhaps another couple of months might be 

placed in the defendants’ delay column in addition to the 35 months I have already identified. 

[64] Overall, Transamerica Life has moved this claim forward as against Mr. Goulet very 

slowly.  There have been times when almost a year (January 2012 to December 2012) and over a 

year (December 2015 to February 2017) when no communication at all was received by the 

defendants.  Transamerica Life seems not to be anxious to have its claim for $10,000,000 tried. 

[65] It is in this context that I must consider the directions from the Court of Appeal on rule 

4.31 in considering delay.  Of the approximately 10.5 years of delay before the application was 

filed, approximately three years of the delay, perhaps a little more, might be blamed on the 

defendants.  That nonetheless leaves approximately seven years that the plaintiff has taken to 

move this case to the point where there have been only a few days of questioning. 

Presumption of Prejudice 

[66] The presumption of prejudice arises only when the delay that has occurred is inordinate 

and inexcusable. Some of the delay here seems to have resulted from the application to dismiss 

and appeal brought by another defendant.   

[67] One of the factors to consider when assessing whether delay has been inordinate is the 

complexity of the matter, including complexities resulting from multiple parties.  While in theory 

an action can continue pending an application for summary dismissal, in reality steps often are 

postponed because the outcome of the application may materially change the landscape of the 

dispute after the application has concluded.  The postponement of further steps is not automatic 

(see P. Burns Resources Limited v Honourable Patrick Burns Memorial Trust, 2015 ABCA 

390 at para. 7) but a prudent plaintiff may choose not to insist on further steps in case the result 

is an adverse costs award for steps that, in hindsight, were wasted. That is best done by an 

agreement amongst the parties.  However, I do not conclude that the delay has not been 

inordinate, only that there is at least some explanation for the delay.   

[68] In Humphreys, the Court of Appeal did not directly focus on the word “inexcusable” in 

rule 4.31, although in paragraph 153 they stated that one question to ask is whether the 

nonmoving party (the plaintiff) provided an explanation that justifies inordinate delay.  

[69] In my view, one of the factors to be taken into account as to whether delay is 

“inexcusable” is whether the actions, or inaction, of the defendant have implicitly “excused” the 

plaintiff’s tardiness.  As indicated above, the defendant Mr. Goulet and his business 

organizations have not exactly hurried this matter along.  They have contributed to the delay, 

even when I do not take into account the allegations about the so-called  “delay” in defending 

while insisting on particulars.  Mr. Goulet seems to have expressed no concern about the slow 

pace of the litigation until relatively recently.  In light of his contributions to the delay, his 

criticisms of the plaintiff for not proceeding apace are weakened. 

[70] Accordingly, even though the nature of the allegations made are ones that mandate 

prompt activity from the plaintiff, I am unable to conclude that the delay has been inordinate and 

inexcusable such that significant prejudice should be presumed. 
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Evidence of Prejudice 

[71] When significant prejudice is not presumed, it may still be proven.  Normally this 

involves the unavailability of a key witness or witnesses, often due to death or significant illness, 

where that witness would have been available had the matter proceeded at an appropriate rate. 

[72] Here the evidence is that the facts that gave rise to the claim go back years before the 

claim was begun.  The defendants state that the claim seems to have been started just before the 

limitation for suing ran.  Subsequent delay must be considered in that context: evidence was 

already getting stale or on the risk of becoming stale.  Mr. Goulet asserts that he has had trouble 

obtaining further contracts because of the unresolved allegations against him.  He asserts that 

many potential witnesses for both sides are unavailable due to death, or age introducing concerns 

of their frailty, or unavailability due to job changes and disappearance with time.    

[73] No doubt there is some merit in his assertions about reputational prejudice, but the actual 

prejudice seems not to be oppressive (not of the nature suggested in the hypothetical case in 

Humphreys) or he would not have taken so long to answer undertakings.  He would have wanted 

the case resolved, as the evidence in Humphreys suggested was the case there (see paragraph 65 

detailing the defendant’s efforts to comply with a case management order).  As to the 

unavailability of witnesses, he has not made it clear what witnesses may have been important to 

the case and how their absence has impaired his ability to defend himself and his corporate 

organizations. (This would not be a valid objection if the presumption applied, because the 

burden would be on the plaintiff). 

[74] Where there is merely “delay”, the Court may dismiss all or any part of the claim if the 

delay is found to have resulted in significant prejudice.  In my view, there is some evidence of 

prejudice, but I am unable to conclude that it has been “significant prejudice” as contemplated by 

the rule.  Although in Humphreys the Court did not state that it was a necessity for the defendant 

to defend promptly and move the case forward at every opportunity, that was part of the example 

that was given in respect of reputational prejudice.  A defendant who materially contributes to 

the delay in the proceedings implicitly communicates by that tardiness that the prejudice he 

suffers is not “significant”. 

Conclusion 

[75] Accordingly, although I do not mean to suggest that it has been in any way appropriate 

for Transamerica Life to have taken as long as it has to prosecute this claim (for clarity, it has not 

been appropriate to take this long), in my view the remedy of dismissal is not open to me. 

[76] However, rule 4.31(1)(b) gives the Court authority to make a procedural order “or any 

other order provided for by [the Rules of Court]”, without any finding of significant prejudice. 

[77] In my view that is the appropriate remedy here.  I am prepared to provide a short timeline 

for the conclusion of this litigation, but before doing that it is appropriate to hear from counsel. 

[78] I will start by asking the question of whether or not it is appropriate to insist that all 

questioning that might remain be completed by June 30, 2018.  I would like to know why a form 

37 cannot be filed to set this matter down for trial before the end of October.  In particular, I 
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want to know what pre-trial steps are remaining, to allow form 37 to be completed and signed.  

Although the trial will not be possible for some time to come in light of the trial schedule of the 

Court of Queen’s Bench, it is time for delay between the parties to come to an end. 

[79] As to costs, in light of the fact that I am unimpressed by the responses to the application 

put forward by Transamerica Life as excuses for its delay, and the fact that this might be best 

described as a “close call”, in my view this was an appropriate case for this application to have 

been brought, notwithstanding my conclusion.  With these factors in mind, I am not inclined to 

award costs in Transamerica Life’s favour.  I would be willing to hear submissions on whether 

costs should be awarded in favour of Mr. Goulet and his business organizations.  If there are 

other factors that I should consider in making an award as to costs, I am also willing to hear 

them.  Counsel may contact the masters’ chambers clerk to set up an appointment if they cannot 

reach an agreement. 

 

Heard on the 21
st
 day of March, 2018. 

Dated at the City of Calgary, Alberta this 2
nd

 day of May, 2018. 

 

 

 

 

 

A. R. Robertson, Q.C. 

M.C.C.Q.B.A. 

 

Appearances: 
 

Peter R.S. Leveque 

Miles Davison LLP 

for the Applicants (Defendants) Oakwood Associates Advisory Group Ltd., The 

Oakwood Business Advisory Group Ltd., The Goulet Family Trust Two, Newcastle 

Capital Corporation, The Newcastle Group of Companies Ltd., Horizon Financial 

Consultants Inc., and George Goulet 

 

Arpal S. Dosanjh 

Gudmundseth Mickelson LLP 

 for the Respondent (Plaintiff) Transamerica Life Canada 
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