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INTRODUCTION 

[1]            "Vomit serves up virus at buffet" headlined the front page of the 
July 18, 1999 edition of The Prince George Free Press (the "Free Press").  The 
accompanying story described an incident that had taken place at the Mama Panda 
Restaurant in Prince George (the ìRestaurantî) on June 8, 1999 in which a 
customer vomited on one of the Restaurant's buffet tables.  Unknown to 
Restaurant staff, the patron was carrying the Norwalk virus.  Although the 
staff cleaned up the area, at least 13 people became ill.  The article included 
comments by Bruce Gaunt, the Chief Environmental Health Officer of the Northern 
Interior Regional Health Board (the ìBoardî), that the clean-up was not 
adequate. 

[2]            Immediately following publication of the story business at the Restaurant 
collapsed; sales fell by approximately 50 percent.  The Restaurant never 
recovered and ultimately closed; it blames the story for its woes.  It brings 
this action in defamation against the Free Press, certain of its employees 
(collectively referred to as the ìNewspaperî) and the Board.  It also claims 
against the Board in negligence.  It seeks damages in excess of $1 million.  



[3]            The defendants deny that the article was defamatory.  In the alternative, 
they raise the defences of justification, fair comment and qualified 
privilege.  The Board further argues that, as a matter of law, it cannot be 
held liable in negligence for a statement that damages the plaintiffís 
reputation.  The defendants submit that if they are liable, the plaintiff is 
entitled to but a fraction of the damages that it claims.  

BACKGROUND 

A.    The Parties 

1.    The Restaurant 

[4]            The plaintiff operated a buffet-style restaurant in Prince George called 
Mama Panda.  The Restaurant, located in a large mall, opened for business on 
August 26, 1998.  It was an instant success.  In its early months of operation, 
cashiers and seating staff required headsets to manage the crowds and it was 
not uncommon for customers to line up waiting for seats to become available.  

[5]            The Restaurant operated as a flat-fee "all you can eat" buffet, serving 
Chinese and Western cuisine.  The Restaurant did not offer a separate menu 
service, nor did it have a liquor license.  

[6]            The driving force behind the Restaurant was David Wong.  Mr. Wong is an 
experienced restaurateur with over 25 years of restaurant experience.  He had 
previously opened other Mama Panda restaurants in Fort St. John, Clearbrook, 
Surrey and Grande Prairie.  Subsequent to opening the Restaurant in Prince 
George, Mr. Wong opened additional Mama Panda restaurants in Kelowna and 
Langley.  

[7]            The Prince George restaurant was 50% larger than the other Mama Panda 
locations.  With the exception of the Surrey restaurant, which is now closed, 
the other Mama Panda restaurants have been generally successful and continue to 
operate.  

[8]            Through his company Mama Panda Management Ltd. (ìManagementî), Mr. Wong 
owned 50% of the shares of the plaintiff.  Management performed administrative 
duties for all the Mama Panda restaurants for a set fee.   

[9]            Nancy Wong, David Wong's former wife, was the Restaurantís on-site 
manager.  Ms. Wong has more than 20 years experience in the restaurant 
industry.  Together with her brother, she owned a 30% interest in the plaintiff 
company.  

[10]        During its first few months of operation the Restaurant's revenues far 
exceeded expectations.  Although in the months prior to the incident sales had 
begun to fall off, the Restaurant remained profitable.  On July 7, 1999, the 
Restaurant employees were union certified.  

2.    The Board 

[11]        The Board is a public body, formed pursuant to s. 4 of the Health 
Authorities Act, S.B.C. 1993, c. 47, now R.S.B.C. 1996, c. 180 and 
B.C. Reg. 412/1994.  The Board oversees one of three regions of the Northern 
Health Authority; it serves approximately 135,000 people and employs about 
2,400 employees.  

[12]        Pursuant to the Health Act, R.S.B.C. 1996, c. 179 and B.C. Reg. 210/1999, 
the Board is responsible for overseeing the Public Health Protection Program, a 
program designed to monitor and inspect food service premises, including 
restaurants, grocery stores and meat stores, and to respond to health issues 
concerning land development, water resources and recreational pools.  The 



Public Health Protection Program is responsible for managing water 
contamination, communicable diseases, food contamination and sewage.  

[13]        Dr. Lorna Medd is the Boardís Medical Health Officer.  She testified that 
the Board's mandate is to promote wellness in the region, ensure the timely 
treatment of illness, prevent illness and ensure that resources are used 
efficiently.  She testified that the Board is required by legislation to use 
education to fulfill its role; punitive action is a last resort.  

[14]        Dr. Medd testified that the Board works with the media in order to 
fulfill the Board's education mandate.  This includes educating the public on 
the prevention of illness and with respect to current health risks, such as the 
risk posed by food-borne illnesses.  Dr. Medd gave evidence that the Board 
regards each interaction with the media as an opportunity to educate the 
public.  

[15]        Mr. Gaunt, as the Board's Chief Environmental Health Officer, reports to 
Dr. Medd.  Originally a defendant in these proceedings, the action against him 
has been discontinued.  The Board acknowledges that it is vicariously liable 
for Mr. Gauntís actions.  

[16]        Paul Calzavara was a staff environmental health officer employed in 
Prince George by the Board from 1996 until 2000.  His responsibilities included 
the inspection of between 100 and 200 restaurants.  Mama Panda was one of the 
restaurants he inspected.  He reported to Mr. Gaunt.  

3.    The Newspaper 

[17]        The defendant Cariboo Press (1969) Ltd. operates the Free Press.  It is 
distributed free of charge to homes and businesses in Prince George.  It is one 
of two principal newspapers circulated in the Prince George area.  

[18]        Michelle Lang is a reporter who in July 1999 was employed at the Free 
Press.  She is the author of the article. In July 1999 Lorne Doerkson was the 
publisher of the Free Press and Cameron McAlpine was its editor. 

B.    The Incident 

[19]        The Restaurant had a "Hot Buffet" consisting of four buffet tables:  two 
long tables and two short ones, arranged in a rectangular shape.  The tables 
were separated by about a metre so that patrons could obtain food items from 
either the inside or the outside of the rectangle.  One of each of the long and 
short tables had Chinese food and the other two tables had Western 
cuisine.  The smaller of the two Chinese food tables (the ìTableî) held ten 
inserts containing various kinds of Chinese food.  

[20]        In the early afternoon of June 8, 1999, Mel Gordon, an elderly gentleman, 
attended the Restaurant with his wife, Hazel, who was in a wheelchair, and his 
wife's daughter-in-law, Dorothy Day.  Mr. Gordon was standing inside the 
rectangle facing the middle of the Table.  He vomited towards the food located 
in the centre of the Table.  He then turned and vomited a second time, mostly 
on the floor between the two long tables.  

C.    The Clean-up 

[21]        Ms. Wong was not at the Restaurant when the incident occurred.  Brian 
Duffels, age 19, and Alan Watt, age 17, conducted the clean-up.  Mr. Duffels 
was the buffet supervisor and took charge.  He had never previously cleaned up 
vomit. 

[22]        Although he was near the buffet tables at the time, Mr. Duffels did not 
actually see Mr. Gordon vomit.  He heard a splashing sound, which he initially 
thought was a spilled drink.  When he got to the scene, Mr. Duffels observed 



vomitus on the Table, on the floor, and on Mrs. Gordon's right shoulder.  The 
vomit appeared to be a clear fluid with some chunks.  

[23]        Mr. Duffels says that he and Mr. Watt immediately removed all of the food 
from the Table.  Once the food was removed, Mr. Duffels went back to the 
kitchen and advised the cook that he would have to prepare new dishes of 
everything that had been on the Table.  The cook was not pleased that so much 
food was being ordered at once.  

[24]        Mr. Duffels and Mr. Watt then took steps to remove the vomit.  They 
cleaned the surface of the Table with white cloths which were soaked in a 
bleach solution and then mopped the floor.  Mr. Duffels testified that the food 
was not replaced until the surfaces had been thoroughly cleaned.  He says that 
no customer ate any of the food that had been on the Table when Mr. Gordon 
vomited.  Mr. Duffels was satisfied that the area had been properly cleaned 
before any food was returned.  Mr. Duffels recalled that the clean-up took 
20-25 minutes.  

[25]        Mr. Duffels said that he advised Ms. Wong of the incident later that 
day.  He did so, in part, to explain to her why he had ordered such a large 
amount of food be replaced.  Ms. Wong denies learning of the incident until she 
was confronted by Mr. Calzavara on June 11, 1999.  

[26]        Mr. Watt generally confirmed Mr. Duffels' evidence in regard to the 
clean-up, with one major exception.  Mr. Watt said that two food trays were 
left on the Table after Mr. Gordon had vomited.  Mr. Watt said that he and 
Mr. Duffels discussed whether or not to remove those trays and decided to leave 
them because they did not believe that the vomit had reached them.  Mr. Watt 
was not certain whether any food had been replaced before they completed the 
clean-up.  Mr. Watt also said that customers were continuing to frequent the 
other buffet tables during the clean-up and were impatient about the lack of 
food at the Table.  

[27]        After the incident, Mr. Watt signed a written statement in which he said 
that all the food was taken off the Table.  He said he was given a prepared 
statement and told to sign it.  Mr. Watt said he signed the statement because 
he was concerned for his job, even though the statement was not true in regard 
to removal of all the food.   

[28]        Neither Mr. Duffels nor Mr. Watt wore gloves during the clean-up.  They 
both became ill the following day.  

[29]        Ms. Day testified that following the incident Mr. Gordon was sick a 
second time in the restroom.  There is no evidence of any special steps being 
taken to clean the restroom.  She further testified that only two of the ten 
food trays were removed from the Table.  

[30]        On June 8, 1999, Jenny Richards was in charge of the salad bar.  She 
learned of the incident when someone requested that the food be replaced.  She 
recalls the cook being upset.  

[31]        Ms. Richards testified that she went out to the floor some five or ten 
minutes later to check on the salad bar.  She passed the Table and observed 
only clean inserts.  

[32]        Ms. Richards did not see the vomiting incident or the clean-up.  The area 
had been cleaned by the time she made her routine check of the salad bar.  

[33]        The plaintiffs called Mr. Ashley Page and Mr. John Harper to testify as 
to how a restaurant should respond to a vomiting incident.  Messrs. Page and 
Harper have in excess of 55 years combined experience in managing restaurants, 
including the maintenance of food safety standards.  They had personally 



experienced and responded to several vomiting incidents in restaurant settings, 
including buffet-style settings.  Neither was critical of the clean-up 
performed by the Restaurantís staff.  

[34]        Mr. Page testified that a person vomiting in a restaurant is not 
uncommon.  He said that the normal response to vomit is to clean it up as 
quickly as possible with hot water and bleach.  He was not aware of any written 
directive as to how to clean up vomit.  He said he would not expect restaurant 
staff to know of the Norwalk virus in 1999, to know the virus could remain 
air-borne, or to know that bleach would not kill a virus associated with 
vomiting.  He did not believe it was necessary to close the Restaurant while 
the vomit was being cleaned up.  

[35]        Mr. Harperís evidence was similar.  He said that Mr. Duffels' actions 
were consistent with what he would expect staff to do in the event of a 
vomiting incident.  He said that restaurant staff would not expect that a 
patron had a highly infectious disease and would not respond to a vomiting 
incident on that basis.  He said that restaurant staff would assume that the 
prescribed bleach solution would properly clean the vomit.  

[36]        The defence called Mr. Charles Young.  Mr. Young is an environmental 
health consultant.  He developed the curriculum for the body that certifies 
health inspectors and was also one of the creators of the Food Safe 
Program.  He was critical of the clean-up.  

[37]        In his opinion, a restaurant should react on the basis that a customer 
who vomits might be ill.  In his opinion, the buffet should have been closed 
until the clean-up was complete because it is impossible to clean thoroughly if 
customers are in the area.  He was also of the view that the water heating the 
Table should have been drained and that the food from the two long buffet 
tables adjacent to the Table should have been removed.  In his opinion, the 
Restaurant should have reacted as if the vomit was highly contagious.  

D.    The Investigation 

[38]        On June 10, 1999, the Board received a complaint from Ms. Tracy 
Espenhain.  She and four co-workers from a dental clinic had eaten at the 
Restaurant on June 8, 1999.  They all subsequently became ill.  Mr. Calzavara 
attended at the Restaurant on June 10, 1999 to investigate.  

[39]        Mr. Calzavara first became involved with the Restaurant when he reviewed 
their construction plans.  He did an initial inspection prior to the 
Restaurantís opening and, after the opening, he had performed periodic 
inspections and had responded to customer complaints.   

[40]        After conducting an inspection, Mr. Calzavara would complete a Food 
Premises Report.  He would note in the report any problems that he had observed 
and propose corrective measures.  

[41]        Mr. Calzavara would review his findings about the Restaurant with 
Ms. Wong.  He found her to be cooperative and she usually followed his 
recommendations.  Mr. Calzavara testified that he had a good relationship with 
Ms. Wong.  

[42]        Mr. Calzavara stated that he had spent considerable time with Ms. Wong 
prior to the incident explaining the need for a Food Safety Plan and he had 
attempted to assist her in developing such a plan.  Although such plans were 
not then required by legislation, Mr. Calzavara explained to Ms. Wong that a 
Food Safety Plan should be in place to deal with emergency situations.   

[43]        More specifically, Mr. Calzavara testified that he explained to Ms. Wong 
that it was important that the Food Safety Plan include the ìUniversal 



Precautionsî approach to cleaning up bodily fluids.  Mr. Calzavara explained to 
Ms. Wong that it was not uncommon for there to be bodily fluid incidents in 
restaurants and that a restaurant should know how to respond in such 
situations.  

[44]        Under the Universal Precautions approach, those responding to any bodily 
fluid incident must assume the fluid has disease-carrying 
organisms.  Mr. Calzavara said that he explained to Ms. Wong that if a bodily 
fluid incident occurs, the Universal Precautions approach requires that the 
area affected by the bodily fluid be wiped down with paper towels and that a 
bleach solution of one part bleach to nine parts water be applied to the area 
and left on for at least ten minutes.  He further explained to Ms. Wong that 
the persons involved in the cleaning should wear gloves.  

[45]        Mr. Calzavara said he did not make a written record of his conversations 
with Ms. Wong about the need for a Food Safety Plan.  He explained that he had 
developed a rapport with Ms. Wong and felt that she understood the need for 
such a plan.  

[46]        The Restaurant did not implement a Food Safety Plan prior to the 
incident.  Although such plans are now mandatory, they were not required by the 
regulations in force at the time of the incident.   

[47]        When Mr. Calzavara attended at the Restaurant on June 10, 1999 in 
response to Ms. Espenhain's complaint, he checked all food operations.  He 
noted some minor issues but nothing that might explain the illness suffered by 
the patrons.  He spoke to Ms. Wong concerning the complaint.  He was not told 
about the vomiting incident.  

[48]        After his inspection, Mr. Calzavara prepared a Food Premises 
Report.  While noting some minor matters, the report was not overly critical of 
the Restaurant.  On the evening of June 10, 1999, Mr. Calzavara sent an e-mail 
to his supervisor and co-workers, advising them of the five complainants and 
asking them to keep their eyes and ears open for complaints that might be tied 
either to the Restaurant or to the dental clinic where the five complainants 
were employed.  

[49]        The following day Mr. Calzavara attended at the Prince George Hospital 
lab to determine whether there had been any other reported cases of 
vomiting.  He was told that Mr. and Mrs. Gordon had been admitted to the 
hospital.  He met with Ms. Day, who told Mr. Calzavara that Mr. Gordon had 
vomited at the Restaurant.  This was the first time Mr. Calzavara heard about 
the incident.  Ms. Day advised him that she observed the staff cleaning up the 
buffet, but that they had not removed all of the food.  

[50]        Mr. Calzavara returned to the Restaurant where he confronted 
Ms. Wong.  Ms. Wong denied knowing anything about the incident.  She called 
Mr. Duffels over, who then advised Mr. Calzavara that all the food had been 
removed and explained that he and Mr. Watt had cleaned up the vomit with a 
solution of bleach and rags.  However, another staff member, identified only as 
an East Indian busser, told Mr. Calzavara that not all the food had been 
removed.  

[51]        Mr. Calzavara hypothesized that Mr. Gordon may have been infected with 
either the Norwalk or Rota virus.  He made arrangements to take stool samples 
from some of the victims and he contacted the British Columbia Centre for 
Disease Control to assist in the investigation.  

[52]        Mr. Calzavara then spoke again with Ms. Espenhain.  She also advised him 
that not all of the inserts had been removed from the left end of the Table.  



[53]        On June 12, 1999, Mr. Calzavara met with Mr. Watt.  Mr. Calzavara 
testified that he told Mr. Watt that there were witnesses who had said that not 
all the food had been removed.  Mr. Watt started crying and told him that the 
two inserts at the left end of the Table had not been removed.  Mr. Watt told 
him that one of the inserts contained green beans.  The menu plan for June 8th 
indicated that green beans were in one of the Table's end inserts.  

[54]        The stool samples confirmed that the outbreak was caused by the Norwalk 
virus.  The Norwalk virus causes short-term vomiting and diarrhoea.  Most 
victims recover within 24 or 48 hours without medical intervention.  

[55]        The Norwalk virus is spread among the human population in three main 
ways:  (1) ingesting aerosolized spray, (2) hand to mouth contact, and 
(3) consuming contaminated food or water.  The virus may remain suspended in 
the air for some time before falling.  The Norwalk virus is not killed by 
standard disinfecting solutions and 10 to 100 microscopic virus particles can 
cause illness.  

[56]        In the course of the investigation some 13 victims were 
identified.  Although Mr. Calzavara believed that there may have been 
additional victims who did not report their illness, his supervisors advised 
him not to continue his investigation as there was little remaining danger to 
the public and nothing to be gained from a more intensive hunt for victims.  

[57]        Of the 13 victims identified, seven people, including the Gordons, had 
been patrons of the Restaurant.  The others were employees of the Restaurant, 
including Mr. Duffels and Mr. Watt, and the mother of a Restaurant employee.   

[58]        The evidence suggests that the victims could have become ill by inhaling 
the virus, by eating replacement food on which the virus subsequently settled, 
or by touching the Table surface that remained contaminated despite the 
clean-up.  There is no direct evidence that any of the 13 victims ate from the 
Table after the incident or ate food contaminated with the virus.  

[59]        Mr. Calzavara testified that, in his view, the clean-up had not been 
adequate.  He believes the Restaurant staff failed to take appropriate steps to 
prevent the virus from surviving on the various surfaces.  Although he 
acknowledged that he did not expect Restaurant employees to know that standard 
disinfectants would not kill the Norwalk virus, he believes they should have 
followed the Universal Precautions approach in their clean-up.  Mr. Calzavara 
said he had discussed these procedures with Ms. Wong prior to the incident.  

[60]        Mr. Calzavara testified that he spoke to Ms. Wong again on June 14, 
1999.  He discussed with her actions that the staff should have taken, 
indicated that the Restaurant should have followed the Universal Precautions 
approach and explained again that the Restaurant needed a Food Safety Plan to 
deal with emergencies.  Mr. Calzavara also explained that simply wiping a 
surface with rags is not sufficient to kill the Norwalk virus.  

[61]        On June 24, 1999, Mr. Calzavara had a further meeting with 
Ms. Wong.  They again discussed the creation of a Food Safety 
Plan.  Mr. Calzavara testified that he told Ms. Wong at the June 24th meeting 
that the Restaurant should have been closed after the incident and all food 
trays should have been removed, including those beyond the area of obvious 
contamination.  He told her the sanitation solution should have sat on the 
Table for ten minutes or more.  Mr. Calzavara reiterated to Ms. Wong that in 
any situation involving bodily fluids staff should implement Universal 
Precautions measures, which, among other things, requires employees to wear 
gloves during a clean-up.  



[62]        Mr. Calzavara testified that he told Ms. Wong at this meeting that this 
was the type of situation he had been trying to avoid.  He told Ms. Wong that 
he was upset that she had not brought the incident to his attention.   

[63]        Mr. Calzavara says that at the June 24, 1999 meeting Ms. Wong was 
apologetic and accepted his comments.  He did not prepare a Food Premises 
Report in regard to the meeting; in fact, he did not document the meeting at 
all.  Mr. Calzavara explained that it was not his practice to use Food Premises 
Reports to document meetings of this kind.  

[64]        On June 24, 1999, Mr. Calzavara sent a letter to the victims.  The letter 
explained that the outbreak was caused by the Norwalk virus and noted that "the 
air, various hard surfaces, and possibly the food" had been contaminated.  In 
regard to the Restaurant's actions, the letter stated that: 

The restaurant staff responded to the situation of the ill patron 
in a timely fashion.  This outbreak could have occurred in other 
settings and locations.  The association of this outbreak to this 
restaurant is somewhat coincidental.  

[65]        The letter provided certain particulars concerning the Norwalk virus and 
advised the victims that it was unlikely there would be any long-term health 
problems arising from their exposure to the virus.   

[66]        The plaintiff strenuously challenges Mr. Calzavara's evidence.  Ms. Wong 
denies that Mr. Calzavara criticized the clean-up or suggested the Restaurant 
should have been closed or other food thrown out.  She says Mr. Calzavara never 
mentioned the use of gloves.  Ms. Wong does say that he advised her that if 
anyone asked about the incident she should refer them to 
Mr. Calzavara.  Ms. Wong expected that Mr. Calzavara would tell anyone who 
contacted him that the Restaurant did nothing wrong.  She has no recollection 
of being told that the buffet area and floor had to be thoroughly cleaned.  

[67]        The plaintiff submits that Mr. Calzavara's criticism of the Restaurant is 
inconsistent with the June 24, 1999 letter to the victims and a subsequent 
letter Mr. Calzavera sent to the Restaurant on July 27, 1999 after publication 
of the article.  Neither letter is critical of the Restaurantís response.  

[68]        The plaintiff also notes the lack of any written criticism of the 
Restaurant's response.  Counsel submits that if Mr. Calzavara had been 
critical, he would have documented his criticisms so there would be a record in 
place in case of future violations.  

[69]        Mr. Calzavara testified that Universal Precautions apply to any incident 
involving bodily fluids.  In the course of cross-examination, counsel drew 
Mr. Calzavara's attention to the modified definition of Universal Precautions 
issued by the Centre for Disease Control in Atlanta, Georgia, in February 
1999.  Under the modified definition, Universal Precautions only apply to 
incidents involving blood, other bodily fluids containing visible blood, semen 
and vaginal secretions.  

[70]        Although Mr. Calzavara was aware of the modified definition, he testified 
that he did not believe that it was issued until some time after the 
incident.  Confronted with the evidence that the definition had changed in 
early 1999, Mr. Calzavara says that he was not aware of the change when he 
spoke to Ms. Wong both before and after the incident.  He testified that when 
he discussed Universal Precautions with Ms. Wong in 1999, he advised her it 
applied to any bodily fluid.   

E.    The Interview 



[71]        On July 14, 1999, Dr. Medd, in a regular report to the Board, noted, 
among other matters, that there had been a food-borne outbreak of Norwalk virus 
in Prince George leading to 13 cases of vomiting and diarrhoea.  Ms. Lang 
covered health issues for the Newspaper.  After reading Dr. Medd's report, 
Ms. Lang thought the number of cases might make the outbreak a newsworthy item 
and she followed up on the matter.  She initially attempted to contact 
Mr. Calzavara, but was referred to his supervisor, Mr. Gaunt.  

[72]        On July 16, 1999, Ms. Lang interviewed Mr. Gaunt about the incident.  The 
interview took place over the course of three telephone conversations.  The 
interview provided the foundation of the article and is the basis of the claim 
against the Board.  As there are significant differences in their respective 
recollections, I will review the testimony of Mr. Gaunt and Ms. Lang in some 
detail.  

1.    Evidence of Bruce Gaunt 

[73]        Mr. Gaunt had ongoing discussions with Mr. Calzavara during the course of 
Mr. Calzavara's investigation.  Prior to speaking to Ms. Lang, Mr. Gaunt spoke 
to Mr. Calzavara in order to refresh his memory on the outbreak.  Mr. Calzavara 
reminded him that the clean-up was not adequate to deactivate the virus and 
that not all food had been removed from the Table.  

[74]        Mr. Gaunt knew Ms. Lang to be a reporter, but he had had no prior 
dealings with her.  Mr. Gaunt believed that a story about the Norwalk virus 
would be valuable to the public and the food industry.  The public would learn 
of the dangers of going out when ill, while restaurants would learn of the 
difficulty in killing the virus.  

[75]        Mr. Gauntís intention in speaking to Ms. Lang was to communicate to the 
general public about this emerging food-borne illness.  This was the first 
outbreak of Norwalk in Prince George and Mr. Gaunt believed that the story 
might be newsworthy because of the unusual features of the virus, including its 
contagiousness and its ability to survive clean-up procedures.  Mr. Gaunt also 
wanted to communicate to the food industry that a vomiting episode is not just 
a clean-up issue but could also be a disease transmission issue.  

[76]        The first conversation took place on the morning of July 16, 
1999.  Mr. Gaunt advised Ms. Lang that it was an unusual case of food-borne 
illness because food-borne outbreaks usually involve problems with food as it 
comes out of the kitchen.  They discussed food-borne illnesses in general and 
Mr. Gaunt explained that most food-borne illnesses are caused by bacteria 
growing in the food.  In this case, there was nothing wrong with the food; a 
customer had transmitted the illness to the other patrons.  

[77]        Mr. Gaunt advised Ms. Lang that the Norwalk virus was very 
contagious.  He told her that the virus could be transmitted in three ways: 
(1) by a person eating food upon which the virus landed, (2) by a person 
touching surfaces the virus had contaminated and then putting his or her hands 
to his or her mouth, or (3) by ingesting aerosols.  Mr. Gaunt explained that 
the vomiting episode produced an aerosol spray that spread the virus beyond the 
immediate scene of the vomit.  He explained that the aerosols could alight on 
food or surfaces some distance away and that it would be difficult to ascertain 
where the virus was still present due to the microscopic size of the 
particles.   

[78]        Mr. Gaunt told Ms. Lang that the virus was very resistant to cleaning and 
a strong solution of bleach was required to properly deactivate it.  As to the 
Restaurant's response, Mr. Gaunt testified that he told Ms. Lang that the staff 
had removed the food that they observed was contaminated with vomitus and had 



cleaned the surfaces with soap and water and bleach, but what they had done was 
not adequate to deactivate the virus.  As a consequence, other patrons became 
ill.   

[79]        Mr. Gaunt also told Ms. Lang that the Restaurant had not removed all of 
the food.  He says Ms. Lang was somewhat incredulous and she felt it was a 
"yucky" situation that food contaminated with vomitus was left out.  

[80]        In the initial conversation Mr. Gaunt was not asked the name of the 
restaurant.  He told Ms. Lang the incident occurred at a buffet 
restaurant.  Mr. Gaunt did not believe the name of the restaurant was relevant 
to a public health story about the Norwalk virus.  His focus was on the 
outbreak.  

[81]        At the end of the conversation, Mr. Gaunt believed that Ms. Lang was 
going to write a story about a Norwalk virus outbreak and how the disease was 
transmitted.  He had not identified the Restaurant and did not expect that the 
Restaurant's name would be used in the story.  He did not expect to hear 
further from Ms. Lang.  

[82]        Ms. Lang called Mr. Gaunt again at approximately 4:00 p.m. that 
afternoon.  She asked Mr. Gaunt to provide the name of the restaurant.  He 
refused.  He told Ms. Lang that it was not relevant to the story concerning the 
outbreak and that publication of the name could damage its business.  He did 
not want the restaurant named.  

[83]        Mr. Gaunt was surprised when Ms. Lang asked for the name of the 
restaurant.  He believed it would give the story a completely different 
complexion.  Instead of being a story about the Norwalk virus, he felt the 
story would now be about food handling at a particular restaurant.  

[84]        Shortly after the second call, Ms. Lang called a third time.  She told 
Mr. Gaunt that she had learned the name of the restaurant from other sources 
and asked him to confirm that it was Mama Panda.  Mr. Gaunt refused to confirm 
or deny that Mama Panda was the restaurant involved.  Ms. Lang told him that 
she had received a legal opinion and would be running the story naming Mama 
Panda. 

[85]        Ms. Lang did not ask Mr. Gaunt if he wished to retract the story or make 
any clarifications or amendments to his statement.  Mr. Gaunt did not request 
to clarify his earlier statements; he did not realize that such an opportunity 
or option was available to him.  Mr. Gaunt was also concerned that to do so 
would be to unwittingly divulge or confirm that Mama Panda was the restaurant 
involved.  

2.    Evidence of Michelle Lang 

[86]        Ms. Lang agreed that she had three telephone conversations with 
Mr. Gaunt.  Although she made notes during the conversations, those notes could 
not be located after the litigation was commenced.  Ms. Lang acknowledged that 
much of her recollection of her discussions with Mr. Gaunt is gleaned from what 
appears in the article.  She agreed that it was difficult to remember all he 
had said to her and that Mr. Gaunt may have made comments that she did not 
include in the article.   

[87]        Ms. Lang does not recall whether she asked Mr. Gaunt for the name of the 
restaurant in the first conversation.  Nor does she specifically recall 
discussing the Norwalk virus in any great detail.  

[88]        Ms. Lang agreed that Mr. Gaunt used the term "food-borne illness" not 
ìfood poisoningî to describe the incident.  ìFood-borne illnessî describes any 
illness spread through the medium of food.  ìFood poisoningî is a component 



part of food-borne illness and it refers specifically to illnesses caused when 
a toxin is created in the food, usually by bacteria culturing in the food.  

[89]        Ms. Lang says the message she took from her discussion with Mr. Gaunt was 
that there was a lapse in the Restaurant's quality control during this incident 
and that the Restaurant deviated from normal accepted standards.  Mr. Gaunt 
told her the clean-up was inadequate to kill the virus.  Ms. Lang does not 
recall if Mr. Gaunt advised her that the virus was resistant to normal 
disinfectants.  She says it is unlikely he mentioned this fact because if he 
had, she would have included it in the article.  

[90]        Ms. Lang says Mr. Gaunt did not convey to her that the incident could 
have occurred at any other restaurant.  She says further that he did not convey 
to her that the Restaurant was not expected at that time to be alive to the 
unique issues of Norwalk, nor that the Restaurant did what was reasonably 
expected of it under the circumstances.  She says that she recognized the 
potential damaging impact of the article and if there had been any ambiguity in 
Mr. Gauntís message she would have sought clarification.  

[91]        While agreeing that Mr. Gaunt advised her that the virus could be spread 
through contact with surfaces or through the food, Ms. Lang does not recall 
being told that it could be spread by aerosolized particles.  Ms. Lang believes 
she would have included that detail in the article if Mr. Gaunt had mentioned 
it to her.   

[92]        Mr. Gaunt did not suggest to Ms. Lang there was any visible vomit left 
anywhere on the Table or that anyone ate perceptible particles of vomit.  If 
Ms. Lang had thought that someone had eaten food with vomit on it, she would 
have put that in the article.  Ms. Lang says she did not intend to suggest in 
the article that people ate food with vomit on it.  She did understand that the 
food not removed may have been exposed to the virus.  

[93]        After her initial conversation with Mr. Gaunt, Ms. Lang telephoned 
Dr. Medd to enquire about the name of the restaurant.  Dr. Medd would not 
disclose the name.  Ms. Lang subsequently called Mr. Gaunt who also refused to 
name the restaurant.  Mr. Gaunt made clear to her that he did not want her to 
name the restaurant in the article.  

[94]        Ms. Lang subsequently learned from a co-worker that Mama Panda was the 
restaurant in question.  She telephone Ms. Wong, who confirmed the incident had 
occurred at Mama Panda.  Ms. Wong told Ms. Lang that the illness was not caused 
by Mama Panda's food and that she should not write the article because the 
incident was not the Restaurant's fault.  

[95]        Ms. Lang then telephoned Mr. Gaunt again, asking him to confirm that Mama 
Panda was the Restaurant.  Mr. Gaunt refused.  

F.    The Article 

[96]        The article was prominently displayed on the front page of the 
Newspaper.  Under the banner headline, "Vomit serves up virus at buffet", the 
article commenced as follows: 

Itís a case of food poisoning that would make most people want to 
throw up. 

Thirteen people fell ill in Prince George last month after eating 
from a buffet that a customer had vomited on.  Environmental health 
officials say restaurant staff did not adequately clean the vomit 
off the buffet surface. 



The article went on to advise that the customers had contracted the Norwalk 
virus.  The article contained a quote from Ms. Wong, asserting that Mama 
Panda's food did not cause the illness.  The article quoted Mr. Gaunt as saying 
that: 

In most food poisonings, the food itself is contaminated with 
bacteria.  This was a virus.  As well, it may not have been the 
food that was involved.  It was contact with the surfaces that were 
not adequately disinfected that likely caused the illness. 

Ö 

The facility staff thought they had it cleaned up.  They removed 
all food items they thought were involved.  But they didn't do a 
clean up adequate to prevent the virus from surviving on the 
surfaces [.]  

[97]        The article noted that the Board had completed an investigation and would 
not be pursuing any action against the Restaurant.  It further quoted Mr. Gaunt 
as calling the incident "a lapse in their quality control".  The article noted 
that environmental health officials were working with the Restaurant staff as 
to how to handle such situations in the future.  

[98]        Ms. Lang was the author of the article but she did not write the 
headline.  She testified that she obtained legal advice before the article was 
published.  She also testified that the direct quotes she attributed to 
Mr. Gaunt were accurate and were statements Mr. Gaunt made to her.  She 
acknowledged that Mr. Gaunt did not use the term "food poisoning".  He had 
referred to a "food-borne illness" and Ms. Lang wrongfully assumed the terms 
were synonymous.  She further agreed that Mr. Gaunt did not say that staff had 
not adequately cleaned the vomit off the Table.  She acknowledged that what 
Mr. Gaunt told her was that the clean-up was inadequate to prevent the virus 
from surviving.  

G.    The Aftermath 

[99]        The impact on the Restaurant was immediate.  In the week following 
publication of the story, sales fell by 50 percent.  With the odd exception, 
sales remained at such reduced levels until the Restaurant ultimately closed.  

[100]    Following publication of the article, Ms. Wong asked the Board to provide 
her with a letter that she could show to customers.  On July 27, 1999, 
Mr. Calzavara wrote to Ms. Wong.  The letter notes that the Norwalk virus is 
not deactivated by standard disinfecting solutions and that no action had been 
taken against the Restaurant ìbecause conditions and safety measures were 
consistent with what we requireî.  The letter further notes that if the 
customer had been ill at any other buffet or smorgasbord-style restaurant, any 
bulk food store, or any public pool, a similar outbreak would likely have 
occurred.  It advises the Restaurant that they may direct any individuals with 
concerns about the Restaurant to Mr. Calzavara.   

[101]    Ms. Wong put a copy of the letter in the front entrance of the 
Restaurant.  On August 1, 1999, the Restaurant placed a half-page advertisement 
in both the Free Press and the Prince George Citizen.  The advertisement 
contained a copy of the July 27, 1999 letter and ran under a banner quoting in 
bold print Mr. Calzavaraís comment that "Your Establishment is Proactive in 
Establishing Food Safety".  

[102]    On August 5, 1999, counsel for the Restaurant wrote to the Free 
Press demanding a retraction and an apology, and advising that if an apology 



and retraction were not published in that weekend's edition, the Restaurant 
would commence legal action.  

[103]    Mr. McAlpine responded immediately.  Although he did not acknowledge any 
error in the article, he did advise that the paper was prepared to print a 
clarification.  No immediate response to this proposal was forthcoming from the 
Restaurant's representatives.  

[104]    The article was picked up by the Jay Leno television show.  On August 9, 
1999, the story was prominently featured in the ìHeadlinesî segment of the 
show.  After reading the headline and the opening paragraph of the article, 
Mr. Leno, to the amusement of his audience, commented that he would rather eat 
elsewhere.  

[105]    On December 1, 1999, counsel for the Restaurant belatedly responded to 
Mr. McAlpineís proposed clarification.  He requested that the Free 
Press publish a clarification and suggested certain wording.  With some minor 
exceptions, his wording was accepted and, on page 2 of the December 5, 1999 
edition, the Free Presspublished the following: 

Clarification ñ Mama Panda 

In our July 18 report of an "atypical" and "unusual" viral 
infection at the Mama Panda Buffet Restaurant, we reported that, 
after the initial vomiting incident, the restaurant removed all 
food items but that the virus was able to survive on the buffet 
surfaces.  The Prince George Free Press wishes to clarify that this 
was not a case of food poisoning nor did any customers eat food 
that had been vomited on.  In fact, no problem is thought to have 
originated from the food with which the buffet was originally 
stocked, nor that which was used in restocking.  

Rather, the subsequent infection arose from the unusual and 
atypical presence of a virus, originating from outside the 
restaurant, introduced by a customer, and which managed to survive 
on the surfaces despite a thorough cleanup.  

Nine days after our original report, health officials stated that 
this virus could not be "inactivated" by the standard disinfecting 
solutions used by the restaurant which complied with health 
guidelines stipulated by the Regional Health Board.  

The Health Board notes that the incident could have happened "at 
any other buffet or smorgasbord-style restaurant, any bulk food 
store, or any public pool."  The Health Board observed that Mama 
Panda's Restaurant is "proactive in maintaining food safety" and 
is, in their view, "a safe place to eat." 

The Prince George Free Press is pleased to clarify any 
misimpression left by our original report which was based on the 
information then available.  

[106]    In December 1999, the Restaurant retained a management consultant to 
develop a marketing strategy to regain customers.  On the recommendation of the 
consultant, the Restaurant closed from January 31 to February 10, 2000 and then 
re-opened with some fanfare claiming the Restaurant was now under new 
management.  It offered gift certificates and "2 for 1" coupons.  As the 
promotion ran its course, sales briefly returned to pre-incident 
levels.  However, the return of customers was short-lived; sales soon plummeted 
to their post-article level.  



[107]    In September 2000, the Restaurant closed for three months.  The interior 
was partially renovated and the Restaurant re-opened under the name Buffet 
Gardens.  Sales did not pick up and losses continued to mount.  In January 
2002, the Restaurant closed for good.   

DISCUSSION 

A.    Issues 

[108]    The first issue for determination is whether the Board or the Newspaper 
defamed the plaintiff.  If they did, consideration must be given to the 
defences of justification, fair comment and qualified privilege.  

[109]    The plaintiff's claim in negligence against the Board requires me to 
determine whether or not such a claim exists in law and, if it does, whether in 
the circumstances of this case the claim against the Board can succeed.  

[110]    If I find liability on any ground, consideration must be given to the 
issue of damages.  This will require determining what losses of the plaintiff 
flow from the actions of the defendants and whether the plaintiff took 
reasonable steps to mitigate its loss.  

B.    Defamation 

1.    Overview 

[111]    In an action for defamation, the onus is on the plaintiff to 
establish:  (a) that the words complained of were published; (b) that the words 
complained of refer to the plaintiff; and (c) that the words complained of, in 
their natural and ordinary meaning, or in some pleaded extended meaning, are 
defamatory of the plaintiff:  see Hodgson v. Canadian Newspapers Co. 
Ltd. (1998), 39 O.R. (3d) 235 at 248 (Gen. Div.), varied on other grounds 
(2000) 49 O.R. (3d) 161 (C.A.). 

[112]    The plaintiff must prove that the words complained of are defamatory.  A 
communication is defamatory if it tends to harm the reputation of another so as 
to lower them in the estimation of the community or to deter third persons from 
associating or dealing with them:  see Raymond E. Brown, The Law of Defamation 
in Canada, 2d ed., looseleaf (Scarborough, Ont.: Carswell, 1999) vol. 1 at 4-3. 

[113]    In determining whether or not the words used are defamatory, a court will 
look at their ordinary and natural meaning.  As Sinclair Prowse J. states 
in Kerr v. Conlogue (1992), 65 B.C.L.R. (2d) 70 (S.C.) at � 37: 

To establish this claim, the plaintiff must establish that the 
article is capable of being defamatory (a question of law) and 
further that the article, given its natural and ordinary meaning is 
defamatory in the manner claimed (a question of fact).  

[114]    In this proceeding, it is necessary to differentiate between the 
allegations brought against the Board and those brought against the 
Newspaper.  The claim against the Board is based upon Mr. Gauntís statements to 
Ms. Lang on July 16, 1999 and the subsequent re-publication, as the term is 
used in the context of defamation, of certain of those statements in the 
article.  If Mr. Gaunt did not defame the plaintiff in his conversations with 
Ms. Lang, the Board cannot be liable for any re-publication of his 
statements.  The claim against the Newspaper is founded on the article of 
July 18, 1999. 

2.    The Board 

[115]    To succeed against the Board the plaintiff must establish that Mr. Gaunt 
defamed the Restaurant during his telephone conversations with 



Ms. Lang.  Unless Mr. Gaunt defamed the plaintiff, the Board cannot be liable 
for any re-publication of his comments in the Free Press.  Before I can 
determine this issue I must first make certain findings of fact concerning the 
conversations between Mr. Gaunt and Ms. Lang.  

[116]    I prefer the evidence of Mr. Gaunt to that of Ms. Lang.  Mr. Gaunt has 
more reason than Ms. Lang to recall the conversations accurately.  The Norwalk 
outbreak was a matter of particular importance to Mr. Gaunt.  He embarked on 
the interview in the belief that it would help educate the local population 
about the Norwalk virus.  He was sufficiently concerned about Ms. Lang's having 
discovered the name of the Restaurant that he noted that conversation in his 
day book and he sent an email to Dr. Medd immediately following the 
conversation, advising her that the Newspaper had determined the identity of 
the Restaurant.  Mr. Gaunt was dismayed when he read the story as the emphasis 
of the story was no longer the Norwalk virus but rather on the events at a 
particular restaurant.  It is unlikely that Mr. Gaunt would have forgotten the 
details of his discussion with Ms. Lang.  

[117]    For Ms. Lang, on the other hand, this was one of many stories she has 
written over the last several years.  Her involvement was of short 
duration:  Dr. Medd presented her report to the Board on July 14, 1999, 
Ms. Lang spoke to Mr. Gaunt on July 16, 1999, and the article was published on 
July 18, 1999.  

[118]    It was almost two years after publication of the article that the 
litigation commenced.  Although Ms. Lang took notes during her conversations 
with Mr. Gaunt, those notes had been misplaced by the time the plaintiff 
started the action.  Her recollection of the conversations is, therefore, 
understandably limited.  

[119]    Although I prefer Mr. Gauntís evidence, I do not suggest that Ms. Lang 
was attempting to be anything but honest.  She was testifying about events that 
she had little reason to recall and without the benefit of her notes.  She 
candidly admitted that her recollection of the conversations was largely 
limited to what appeared in the article.  She agrees that Mr. Gaunt may have 
discussed matters that are not in the article.  

[120]    I accept Mr. Gaunt's evidence that the first conversation was largely 
devoted to the Norwalk virus and its various characteristics.  I further accept 
that Mr. Gaunt advised Ms. Lang of the three ways in which the virus could be 
spread and that the virus was very resistant to cleaning.  

[121]    I reject Ms. Lang's evidence that there was little discussion about the 
Norwalk virus.  It was Ms. Lang's curiosity about the Norwalk virus that 
initially piqued her interest in the story.  She testified that she knew little 
about the Norwalk virus prior to having seen the reference in Dr. Meddís 
report.  It makes sense that most of the initial conversation concerned the 
Norwalk virus.   

[122]    I also reject Ms. Lang's evidence that the main message Mr. Gaunt 
conveyed was that there had been a lapse in the Restaurant's quality 
control.  Although I accept that Mr. Gaunt did tell Ms. Lang that the 
Restaurant staff did not perform a clean-up adequate to prevent the virus from 
surviving on the surfaces and that he called the incident a lapse in their 
quality control, I am satisfied he made these comments in the context of the 
virusí resistance to normal disinfectants.  

[123]    The plaintiff alleges that Mr. Gaunt's statements concerning the adequacy 
of the clean-up are defamatory and Mr. Gaunt admits he made those 
statements.  Those words, in their natural and ordinary meaning, suggest that 



the Restaurant was not concerned with cleanliness or the health of its 
customers.  Such statements certainly tend to harm the reputation of the 
Restaurant and to lower it in the estimation of the community.  They are, 
therefore, defamatory in nature.  

[124]    The plaintiff must prove, however, not only that the words were 
defamatory, but that the words complained of refer to the plaintiff:  see 
P. Lewis, ed., Gatley on Libel and Slander, 8th ed. (London:  Sweet & Maxwell, 
1981) at � 281.  Mr. Gaunt was most careful not to identify the 
Restaurant.  Even after Ms. Lang learned the name of the Restaurant from other 
sources, Mr. Gaunt refused to confirm that the incident had occurred at Mama 
Panda.  

[125]    The leading case in British Columbia on identification of a plaintiff in 
a defamatory statement where the plaintiff is not specifically named is Dale's 
Trad'N Post Ltd. v. Rhodes (1987), 19 B.C.L.R. (2d) 73 (S.C.).  In Dale's, 
Mrs. Rhodes placed two advertisements in a newspaper published in Prince 
George.  She was unhappy with an Arrow fireplace insert she had purchased from 
the plaintiff.  However, the advertisements did not refer to the plaintiff by 
name.  Legg J. concluded that even though the plaintiff was the only vendor of 
these inserts in Prince George, that the advertisements were published in a 
Prince George newspaper, and that the advertisements indicated that Mrs. Rhodes 
bought the insert from a local vendor, the language was not capable of 
referring to the plaintiff and would not lead a reasonable person to the 
conclusion that the advertisements referred to the plaintiff.  

[126]    In reaching his decision, Legg J. referred to Knupffer v. London Express 
Newspaper Ltd., [1944] 1 All E.R. 495 (H.L.), specifically at p. 78 to the 
following passage in Viscount Simon's judgment at p. 497: 

There are two questions involved in the attempt to identify the 
appellant as the person defamed.  The first question is a question 
of law ñ can the article, having regard to its language, be 
regarded as capable of referring to the appellant?  The second 
question is a question of fact, namely, does the article in fact 
lead reasonable people, who know the appellant, to the conclusion 
that it does refer to him?  Unless the first question can be 
answered in favour of the appellant, the second question does not 
arise, and where the trial judge went wrong was in treating 
evidence to support the identification in fact as governing the 
matter, when the first question is necessarily, as a matter of law 
to be answered in the negative.  

[127]    In his conversations with Ms. Lang, Mr. Gaunt did not identify the 
Restaurant.  He simply advised her that the incident happened at a restaurant 
in Prince George that offers a buffet and that had had a good record with the 
Board prior to the outbreak.  It is clear from the evidence that there are 
countless restaurants in Prince George.  Mr. Calzavara is involved in 
inspecting more than 100 of them.  There is also evidence that several other 
Prince George restaurants offer buffets.  Ms. Lang herself was unable to 
identify the Restaurant until she learned its name from another source who knew 
about the incident.  

[128]    Although as a matter of law the statements were capable of referring to 
the Restaurant, I find as a matter of fact that Mr. Gauntís statements would 
not lead reasonable people to conclude the incident happened at Mama Panda.  

[129]    As Mr. Gaunt's words would not lead a reasonable person to conclude that 
the comments referred to the Restaurant, the claim in defamation against the 
Board must fail.  



3.    The Newspaper 

[130]    Articles or stories appearing in newspapers present special problems in 
determining defamatory meaning.  Brown posits the following at p. 5-108 and 
5-109: 

... In ascertaining whether the publication is defamatory, a court 
must not confine itself to the plain text, but must also consider 
its composition, syntax and context, the prominence of its 
placement in the magazine or newspaper, the positive or negative 
thrust of the article, any material factual omissions or 
distortions, and any other facts that reflect upon the author's 
intent and purpose.  ... More latitude will be given to the 
capacity for words in a newspaper to convey a defamatory imputation 
where the words used are ambiguous, loose, fanciful or unusual.  It 
must be kept in mind that the reader of a newspaper article would 
probably read it only once and not study it in detail.  It may be 
read not only in the peace and quiet of one's home, but more 
hurriedly in an office and on a train or streetcar, or in an 
automobile.  The average reader skims through his or her newspaper 
without concentrating on the detail, has a greater capacity for 
implication, and is often guilty of loose thinking and prone to 
draw derogatory inferences.  He or she will be particularly 
influenced by headlines, bylines, graphics and other media 
techniques which are displayed prominently in order to communicate 
messages to a mass audience.  

[131]    The plaintiff alleges two separate defamatory stings associated with the 
article: 

(1)   People got food poisoning from eating food with vomit on it. 

(2)   People became ill with food poisoning because of the Restaurant's 
shoddy response to cleaning up the vomit.  

[132]    The plaintiff submits that the first sting is captured in the headline 
and the opening two paragraphs, which I repeat here for convenience: 

Vomit serves up virus at buffet 

Itís a case of food poisoning that would make most people want to 
throw up.  

Thirteen people fell ill in Prince George last month after eating 
from a buffet that a customer had vomited on.  Environmental health 
officials say restaurant staff did not adequately clean the vomit 
off the buffet surface. 

[133]    The plaintiff submits that the first defamatory sting engenders the most 
disgusting image one could conceive of in connection with a buffet-style 
restaurant.  It says it is hard to imagine a more damaging statement made about 
a restaurant and that this first sting had a most devastating effect, not only 
because of the nature of the image it invokes, but also because of the 
sensational nature of the headline and the placement of the story in the centre 
of the front page.  

[134]    The plaintiff says the second defamatory sting is captured in the 
following statements:  

(1)   Environmental health officials say the restaurant did not 
adequately clean the vomit off the buffet surface. 



(2)   It was contact with surfaces that were not adequately 
disinfected that likely caused the illness. 

(3)   Mr. Gaunt called the incident "a lapse in their quality 
control". 

(4)   Restaurant staff didn't do a clean-up adequate to prevent the 
virus from surviving on the surfaces. 

[135]    The plaintiff says the sting of these statements is twofold: 

(a)   The Restaurant failed to meet the appropriate standard of care with 
respect to the clean-up and, in particular, in relation to cleaning 
the vomit off the Table.  

(b)   As a result of the Restaurant's negligence, people fell ill.  

[136]    The plaintiff says that both stings must be juxtaposed with the message 
contained in the clarification published in the Free Press some months later, 
which I repeat for convenience as well: 

... The Prince George Free Press wishes to clarify that this was 
not a case of food poisoning nor did any customers eat food that 
had been vomited on.  In fact, no problem is thought to have 
originated from the food with which the buffet was originally 
stocked, nor that which was used in restocking.  

Rather, the subsequent infection arose from the unusual and 
atypical presence of a virus, originating from outside the 
restaurant, introduced by a customer, and which managed to survive 
on the surfaces despite a thorough clean-up.  

[137]    The Newspaper submits that the article must be read as a whole.  The 
plaintiff cannot complain about an isolated passage in an article if other 
parts of the article shed a different light on that passage:  see Charleston v. 
News Group Newspapers Ltd., [1995] 2 All E.R. 313 (H.L.).  The Newspaper says 
the court must adopt the perspective of readers who read the article as a 
whole, including the statements that the Restaurant "had a good track record" 
and that "[t]he facility staff thought they had it cleaned up.  They removed 
all food items they thought were involved."  The discerning reader would also 
note Ms. Wong's statement that the illness was not caused by the Restaurant's 
food and the bold quote from Mr. Gaunt that begins with "[t]his is definitely 
an atypical event" and ends with "this was a virus and it may not have been the 
food that was involved."  

[138]    The Newspaper further submits that the plaintiff cannot rely on the 
headline and the first two sentences alone because a reader would not know the 
name of the restaurant being referred to and, accordingly, the critical element 
of identity would be missing.  Any reader who read far enough to come upon the 
name of the Restaurant, which does not appear until the fourth paragraph, would 
by then have encountered statements confirming that the problem was a virus and 
not the food.  

[139]    The Newspaper submits that the meaning asserted by the plaintiff, that 
the Restaurant let customers eat food that had been vomited on, is not 
supportable.  It submits that no reasonable reader could read the article and 
not be aware that the staff cleaned up and removed all the food they thought 
was contaminated.  Similarly, no reasonable reader would readily infer the 
unreasonable, namely that a restaurant would knowingly let customers eat 
vomit.  Although it agrees that the headline and opening sentences are 
certainly important elements to be considered when determining the meaning of 
the article, the Newspaper suggests that the only real meaning that can be 



gleaned from the headline is that vomit somehow caused a virus at a buffet but 
the headline leaves the reader wondering what happened and compels the reader 
to read the article to find out.  

[140]    The Newspaper contrasts the headline in this case to that in Bennett v. 
Sun Publishing Co. Ltd. (1972), 29 D.L.R. (3d) 423 (B.C.S.C.), a case the 
plaintiff relied on.  In Bennett, the headline in itself was a complete 
defamation because it included the elements of identity and defamatory 
meaning.   

[141]    I am satisfied, taking the article as a whole, that the words bear the 
defamatory meaning the plaintiff alleges.  The combination of the prominent 
headline and opening two paragraphs in their plain and ordinary meaning convey 
that patrons at the Restaurant were poisoned because vomit had not been removed 
from the buffet.  Subsequent paragraphs of the article do not remove the 
sting.  Indeed, comments suggesting that the Table was not adequately 
disinfected and that the clean-up was not adequate to prevent the virus from 
surviving reinforce the defamatory meaning.  The reference to food poisoning 
and to the fact that people fell ill after eating from the buffet compound the 
impression that the Restaurant patrons were served and consumed food with vomit 
on it.  

C.    Justification 

1.    Overview 

[142]    Justification is an affirmative defence.  The burden of proving 
justification lies with the defendant.  Brown sets out the rationale for the 
defence in vol. 2 at pages 10-2 ñ 10-4: 

Justification or the truth of the matter asserted is a complete 
defence to an action for defamation.  The published material must 
be false. "What is true cannot be defamatory.  No one can be heard 
to complain if only the trust is published about him."  A plaintiff 
has no right to have his or her character or reputation free of an 
imputation that is true.  

[143]    The test for justification is whether what is said is substantially 
true.  As noted by Drossos J. in Taylor-Wright v. CHBC-TV, a division of 
WIC Television Ltd., [1999] B.C.J. No. 334 (S.C.) (QL) at � 32 and 33: 

The burden is on the defendant to plead and to prove, on the 
balance of probabilities, that the published statements, in the 
setting, context, and circumstances in which the words were used, 
are substantially true:  Upton v. Better Business Bureau of the 
Mainland of B.C. (1980), 23 B.C.L.R. 228 (S.C.).  If the truth of 
the matter upon which the publication speaks cannot be established 
then the foundation of the plea fails and the defence cannot 
proceed:  Boland v. Globe & Mail (1961), 29 D.L.R. (2d) 401 (Ont. 
C.A.) at 418-419. 

Substantial truth is the threshold for the defence of 
justification.  The defendant need only establish that the whole of 
the defamatory matter is substantially true, including any specific 
charges that are made and any inferences of fact flowing from those 
charges:  Upton v. Better Business Bureau, supra. 

[144]    In order to determine whether or not the defamatory statements were 
substantially true it is first necessary to make certain factual findings 
concerning the clean-up and the investigation.  



[145]    In regard to the clean-up, I prefer Mr. Watt's evidence to that of 
Mr. Duffels and Ms. Richards.  Mr. Wattís contemporaneous statement to 
Mr. Calzavara is compelling evidence that at least two food inserts were not 
removed during the clean-up.  It is also consistent with Ms. Day's evidence 
that not all food was removed.  I do not accept the evidence of 
Ms. Richards.  This incident was of little import to her at the time.  She was 
only asked to recall the event years after it occurred.  Her interest was the 
salad bar, not the buffet.  I believe she is mistaken in her recollection.  

[146]    I prefer Mr. Calzavara's recollections over Ms. Wong's.  This was, for 
Mr. Calzavara, a matter of great importance.  For several days he worked full-
time on the investigation.  His investigative skills and intuition led to the 
discovery that the Norwalk virus was the cause of the outbreak.  His efforts 
won him accolades from his superiors.  Mr. Calzavara has no personal interest 
in the outcome, having left the Board's employment prior to the commencement of 
the litigation.  

[147]    Ms. Wong, on the other hand, has little reason to accurately remember the 
events surrounding the incident.  She was absent from the Restaurant when the 
incident occurred.  Until the Free Press published the article, the incident 
was of little moment to her.  As a significant shareholder in the plaintiff 
company, Ms. Wong has a material interest in the outcome of this litigation.  

[148]    I accept Mr. Calzavara's evidence that he discussed Universal Precautions 
with Ms. Wong prior to the incident.  I further accept that in discussions with 
Ms. Wong he was critical of the clean-up.  I also accept his evidence that, 
after the incident, he made recommendations to Ms. Wong as to how the 
Restaurant should handle similar incidents in the future.  His evidence in this 
regard is partly confirmed by Mr. Duffels, who advised that following the 
outbreak rubber gloves were made available at the buffet.  

[149]    I also accept Mr. Calzavara's evidence that he had some sympathy for the 
Restaurant and was prepared to assist it combat the fallout from the 
article.  I do not find that his letters of June 24 and July 27, 1999 are 
inconsistent with the concerns he voiced to Ms. Wong after the incident.  

[150]    As for the adequacy of the clean-up, I prefer Mr. Young's and 
Mr. Calzavara's evidence as to the steps that the staff should have taken.  I 
accept Mr. Page's and Mr. Harper's evidence that the clean-up was consistent 
with what they would expect from a restaurantís staff faced with a vomiting 
incident.  I do not believe, however, that the standard they described is 
adequate for the protection and safety of restaurant patrons, particularly in 
the circumstance of a patron being ill in the vicinity of a food-laden 
buffet.  Such an incident puts all customers in danger.  In such circumstances, 
I agree with Mr. Young that the buffet should have been closed until the 
clean-up was complete.   

[151]    I conclude that the clean-up of the Restaurant was not adequate.  Staff 
should have removed all the food on the Table.  They should have removed some 
of the food on the adjoining tables as well since it is possible that that food 
could have been exposed to the virus.  They should have closed the buffet until 
the clean-up was complete.  As such, the defence of justification is 
potentially available.  

[152]    In making this finding I do not intend to be overly critical of 
Mr. Duffels or Mr. Watt.  They removed all visible vomit from the surface of 
the buffet and they believed that they had done a thorough clean-up.  Although 
they made an error in judgment in not removing all the food from the Table, 
they did the best they could in a difficult situation for which they were not 
fully trained.  



2.    The Board 

[153]    I have found that Mr. Gaunt's statements were not defamatory as they were 
not made in reference to the plaintiff.  If I had held otherwise, I would hold 
that the defence of justification is available to the Board.  Mr. Gaunt's only 
comments critical of the plaintiff were directed at the clean-up.  He found the 
clean-up to be inadequate and a lapse in the Restaurant's quality 
control.  Those comments are substantially true and the defence of 
justification is available to the Board.  

3.    The Newspaper 

[154]    The conclusion that the clean-up was not adequate, however, does not 
assist the Newspaper.  Although the clean-up may have been inadequate to kill 
the virus, that cannot justify the statement that the Restaurant staff did not 
adequately clean vomit off the buffet surface.  That statement was not 
true.  Ms. Lang acknowledged it was not true.  What she was told was that the 
clean-up was not adequate to prevent the Norwalk virus from 
surviving.  Unfortunately, that is not what she wrote.  

[155]    Further, the Newspaper has not justified its allegation that customers 
contracted food poisoning after eating at the buffet.  There is no proof that 
any of the 13 people became ill because they ate from the buffet.  This is 
clearly not the impression the article leaves.  The Newspaper's defence of 
justification fails. 

D.    Fair Comment 

1.    Overview 

[156]    As Brown states in vol. 2 at p. 15-14, the defence of fair comment is 
established where the following five elements are present: 

To satisfy the requirements of this defence, it must be shown that 
the words are (1) comment; (2) based upon facts that are true; 
(3) made honestly and fairly; (4) without malice; (5) on a matter 
of public interest. 

[157]    For a statement to be a comment it must be clearly recognizable as a 
statement of opinion, not as a bare statement of fact: see Vander Zalm v. Times 
Publishers Ltd. (1980), 109 D.L.R. (3d) 531 at 535 (B.C.C.A.).  

2.    The Board 

[158]    If I had held the Board liable, it could avail itself of the defence of 
fair comment.  Mr. Gaunt's statement concerning the adequacy of the clean-up 
was clearly a matter of opinion based upon facts which were true.  It was made 
honestly and fairly and without malice.  

[159]    The plaintiff suggested that Mr. Gaunt did not honestly believe that the 
clean-up was inadequate, placing heavy emphasis on certain answers that 
Mr. Gaunt gave on discovery.  It must be remembered, however,  that immediately 
prior to speaking to Ms. Lang, Mr. Gaunt had discussed the clean-up with 
Mr. Calzavara, the person who had been responsible for the investigation and 
who was most critical of the clean-up.  I am satisfied that when he spoke to 
Ms. Lang, Mr. Gaunt honestly believed that the clean-up was not adequate.  

[160]    Mr. Gauntís comments were made in relation to a matter of public 
interest.  The public of Prince George had an interest in being informed about 
an emerging food-borne illness that was extremely contagious and resistant to 
clean-up.  The public also had an interest in knowing that individuals should 
not go out in public when they are feeling ill because this may result in their 



unknown illness being spread to others.  The Board had a legitimate reason to 
educate the public about the Norwalk virus and various related health issues.  

3.    The Newspaper 

[161]    The defence of fair comment does not assist the Newspaper.  The 
defamatory sting arises from the statement that vomit was not removed from the 
buffet and from the suggestion of food poisoning.  Those are not comments; they 
are statements of bare fact.  

E.    Qualified Privilege 

1.    Overview 

[162]    The defence of qualified privilege recognizes that there are certain 
limited occasions where a person may publish untrue, defamatory statements 
about another with impunity.  The defence applies in situations where one party 
has a legitimate interest in communicating or a duty to communicate information 
to a second party and where the second party has a legitimate interest in 
receiving the information.  Qualified privilege attaches to the occasion upon 
which the communication is made, not to the communication itself:  see Hill v. 
Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 at � 143.  

2.    The Board 

[163]    The Board had a statutory and legal duty to communicate health concerns 
to the general public.  Awareness and education are significant factors that 
help protect the public from communicable diseases.  

[164]    When approached by Ms. Lang, Mr. Gaunt believed that she intended to 
write a story about the Norwalk virus and its related public health 
concerns.  As the Chief Environmental Health Officer, he had a legal, social 
and moral duty to communicate the information to the pubic.  

[165]    In Camporese v. Parton (1983), 150 D.L.R. (3d) 208 (B.C.S.C.), the court 
found that individuals have a moral and social duty to communicate public 
health concerns.  In that case, the defendant newspaper columnist wrote a 
consumer advice column.  The columnist, after having written an article 
recommending certain canning goods to her readers, thought she had discovered 
that the lids were unsafe.  This "discovery" was in error.  Specifically, she 
learned erroneously that the lids could cause death because of the formation of 
a deadly toxin.  Though she arrived at her conclusions with excessive haste and 
inadequate research, the court found, nevertheless, that it was her duty to 
communicate this information to her readers.  

[166]    In the case at bar, the Board had a similar moral and social duty to 
communicate information about the Norwalk virus in addition to its legal duty 
to do so.  

[167]    The public, in this case the readers of the Free Press, also had a 
legitimate interest in receiving the information.  It was important for them to 
learn about Norwalk's contagious qualities and other related public health 
concerns.  

[168]    The more difficult issue arises from the disclosure of the Restaurantís 
name.  If I had held that Mr. Gauntís statements referred to the Restaurant, 
the Boardís defence of qualified privilege would fail for the same reasons as 
the Newspaperís.   

3.    The Newspaper 

[169]    Much of the discussion about the Board's moral and social duty applies 
equally to the Newspaper.  The more difficult issue arises from the Newspaper's 



decision to publish the name of the Restaurant.  Although it may have been in 
the public interest to disclose the details of the Norwalk virus, can the same 
be said about the disclosure of the name of the Restaurant?   

[170]    The plaintiff submits that in order to establish the defence of qualified 
privilege, the law requires more than an assertion that a matter is of general 
public interest.  In Jones v. Bennett, [1969] S.C.R. 277, the Supreme Court of 
Canada expressed the view that qualified privilege cannot apply where the 
publication is unduly wide, such as when it is made to the world at large.  

[171]    In Moises v. Canadian Newspaper Co. (1996), 24 B.C.L.R (3d) 211 (C.A.), 
the Court held that as a general rule publication to the "world" will exceed 
any privilege which might otherwise attach to the occasion.  The Court observed 
at � 37 that: 

"[S]pecial circumstances" will be required before the public's 
interest in any given matter will be strong enough to impose a duty 
upon a newspaper to publish defamatory matter.  Special 
circumstances as such do not override the need for a reciprocal 
interest/duty relationship before qualified privilege will attach. 

[172]    The plaintiff submits that in the circumstances of this matter, if there 
was a duty to publish to the public at large, it was limited to information 
about the Norwalk virus.  It submits that the public had no interest in 
receiving information about the steps a particular restaurant took to clean-up 
vomit or to deactivate the Norwalk virus.  

[173]    While acknowledging that urgency may be a factor in making the case for 
publication to the world at large, the plaintiff submits that in this case 
there was no urgency.  The outbreak had long passed by the time the Newspaper 
published the article.  Ms. Lang admitted that there was no pressing health 
issue and the matter was simply one of general public interest.  She also 
acknowledged that there was no obligation on the part of the Newspaper to print 
the story.  Ms. Lang was aware that the Board did not consider it necessary to 
criticize and name the Restaurant given the message they wanted to convey.  

[174]    The plaintiff submits that in order to establish that an occasion is 
privileged, the law requires more than an assertion that the matter is of 
general public interest or that it "might be interesting".  The plaintiff 
submits the Newspaper must establish there was a duty to the public strong 
enough to overcome the presumption that publication to the world at large 
exceeds privilege.  

[175]    The Newspaper relies on Reynolds v. Times Newspapers Ltd., [1999] 4 All 
E.R. 609 (H.L.).  In Reynolds, the Court held at p. 626 that the following 
considerations are relevant in determining whether qualified privilege should 
apply: 

Depending on the circumstances, the matters to be taken into 
account include the following.  The comments are illustrative 
only.  (1) The seriousness of the allegation.  The more serious the 
charge, the more the public is misinformed and the individual 
harmed, if the allegation is not true.  (2) The nature of the 
information, and the extent to which the subject matter is a matter 
of public concern.  (3) The source of the information.  Some 
informants have no direct knowledge of the events.  Some have their 
own axes to grind, or are being paid for their stories.  (4) The 
steps taken to verify the information.  (5) The status of the 
information.  The allegation may have already been the subject of 
an investigation which commands respect.  (7) Whether comment was 



sought from the plaintiff.  He may have information others do not 
possess or have not disclosed.  An approach to the plaintiff will 
not always be necessary.  (8) Whether the article contained the 
gist of the plaintiff's side of the story.  (9) The tone of the 
article.  A newspaper can raise queries or call for an 
investigation.  It need not adopt allegations as statements of 
fact.  (10) The circumstances of the publication, including the 
timing.  

[176]    In Dhami v. Canadian Broadcasting Corp., [2001] B.C.J. No. 2773 (S.C.) 
(QL), Slade J. reviewed the Canadian cases considering Reynolds.  He concluded 
thatReynolds applies in British Columbia to the extent that it does not 
conflict with Moises.  

[177]    While I accept the Newspaper's general submissions in relation to 
the Reynolds criteria, I cannot accept that the Newspaper had any obligation to 
publish the name of the Restaurant.  As stated by Dubin J.A. in Littleton v. 
Hamilton (1974), 47 D.L.R. (3d) 663 (Ont. C.A.) at p. 665: 

In order to hold that words are published on an occasion of 
qualified privilege, something more is necessary than the mere fact 
that the words are being addressed to a matter of public interest. 
Before an individual can be said to have published words on an 
occasion of qualified privilege, some circumstances must be shown 
from which it can be concluded for valid social reasons that an 
individual can with impunity publish defamatory statements of 
others provided he does so without malice. Although it has been 
stated that there is no confined catalogue of such occasions, it is 
clear that the mere fact that the publication relates to matters of 
public interest is not sufficient.  

[178]    To establish a defence of qualified privilege, the Newspaper must 
establish not only that the statement is "of" public interest, in the sense 
that it might be of some interest to the public, but also that the statement is 
"in" the public interest:  see Leenen v. Canadian Broadcasting Corp. (2000), 48 
O.R. (3d) 656 (Sup. Ct. J.).   

[179]    In this case, although it was in the public interest to publish 
information concerning the Norwalk virus, the Newspaper was under no duty to 
name the Restaurant and the public had no interest in knowing the Restaurant's 
name.  The lack of duty does not prevent the Newspaper from publishing an 
article naming the Restaurant.  It does so, however, at its peril if the 
article is defamatory.  

[180]    I should add that if I had found the Newspaper entitled to rely on the 
defence of qualified privilege, I would have rejected the plaintiff's 
submission that the privilege was lost as a result of malice.  In Pressler v. 
Lethbridge (2000), 86 B.C.L.R. (3d) 257 (C.A.), Esson J.A. indicated his 
agreement with Lord Diplock's statement in Horrocks v. Lowe, [1974] 1 All E.R. 
662 at 670 (H.L.), to the effect that: 

Judges and juries should, however, be very slow to draw the 
inference that a defendant was so far actuated by improper motives 
as to deprive him of the protection of the privilege unless they 
are satisfied that he did not believe that what he said or wrote 
was true or that he was indifferent to its truth or falsity.  

[181]    I accept Ms. Lang's evidence that she neither believed nor intended to 
convey that "customers ate food with vomit on it".  Consequently, the Newspaper 
did not act with malice.  



F.    The Claim in Negligence 

[182]    The plaintiff advances its claim in negligence only against the 
Board.  The tort of defamation has traditionally been the exclusive vehicle of 
redress for persons harmed by the publication of false words.  The plaintiff 
submits that the law of negligence has expanded to become an alternative cause 
of action for those harmed by careless publication of inaccurate 
statements.  It relies on the House of Lords' decision in Spring v. Guardian 
Assurance Plc., [1995] 2 A.C. 296.   

[183]    The nub of the plaintiff's argument is that Mr. Gaunt owed a duty of care 
to the plaintiff not to make negligent statements that would have an adverse 
effect on the plaintiff's restaurant business.  The plaintiff says Mr. Gaunt 
was negligent in making certain statements to Ms. Lang and he should be liable 
for the resulting damage.  

[184]    The plaintiff submits that the presence of a duty of care is determined 
by applying the two-part test set out in Anns v. Merton London Borough Council, 
[1978] A.C. 728 (H.L.), recently revisited by the Supreme Court of Canada 
in Cooper v. Hobart, [2001] 3 S.C.R. 537.  The essential elements of the test 
are:  reasonably foreseeable harm, a sufficient degree of proximity between the 
parties, and the absence of any policy reasons which ought to negative the 
duty.  

[185]    The plaintiff submits that the foreseeability test is met in this case 
because the publication of inaccurate statements concerning the Restaurant's 
hygiene and food safety practices was likely to negatively impact its 
business.  

[186]    In regard to proximity, the plaintiff does not seek to impose any duty on 
the Board or its employees in the context of its statutory function.  Here, the 
negligence alleged occurred outside the Board's statutory function, being in 
an ad hoc press interview.  The plaintiff submits that the evidence shows 
sufficient proximity between the parties such that Mr. Gaunt may be said to 
have been under an obligation to be mindful of the plaintiff's interests when 
discussing events that occurred at the Restaurant.  

[187]    Further, the plaintiff submits that there are no policy reasons for 
defeating the claim.  It submits that the imposition of a duty of care in the 
case at bar will cause no harm to the public and, indeed, will likely aid the 
public interest by promoting the careful dissemination of information relating 
to food safety and contagious diseases.  

[188]    The Board submits that Spring does not represent the law in Canada.  It 
submits that the plaintiff's claim is for loss of reputation and the plaintiff 
can bring this claim only in defamation, not in negligence. It points out that 
the law of defamation represents decades of jurisprudence that have established 
various principles to assist the courts in balancing the protection of 
reputation on the one hand and the right to free speech on the other.  It 
submits that it would be contrary to the public interest to allow claims for 
loss of reputation to proceed in negligence because that would remove a 
defendant's ability to invoke common law defences long available in defamation 
cases.  

[189]    Prior to Spring, the common law courts had long held that a claim for 
mere loss of reputation was the proper subject of an action for defamation and 
could not ordinarily be sustained in any other form of action:  see Foaminol 
Laboratories Ltd. v. British Artid Plastics Ltd., [1941] 2 All E.R. 393 
(K.B.).  



[190]    The New Zealand Court of Appeal explained the rationale for the rule 
in Bell-Booth Group Ltd. v. Attorney-General, [1989] 3 N.Z.L.R. 148 (C.A.), 
where the Court stated at p. 7: 

The common law rules, and their statutory modifications, regarding 
defamation and injurious falsehood represent compromises gradually 
worked out by the Courts over the years, with some legislative 
adjustments, between competing values.  Personal reputation and 
freedom to trade on the one hand have to be balanced against 
freedom to speak or criticise on the other.  

In the result the present rules are in broad terms well-known and 
reasonably clear.  To an action for defamation truth is an absolute 
defence.  Privilege, where applicable, is in a few areas an 
absolute but in most a qualified defence.  Fair comment is a 
qualified defence subject to rather different rules.  In injurious 
falsehood, on the other hand, the plaintiff had the burden of 
proving both falsity and malice.  These evolved compromises may not 
draw the lines in places that will always be found generally 
acceptable in the community.  Some argue, for instance, for greater 
media freedom or licence; statutory changes have been recommended 
but not enacted.  It is a controversial area.  The important point 
for present purposes is that the law as to injury to reputation and 
freedom of speech is a field of its own.  To impose the law of 
negligence upon it by accepting that there may be common law duties 
of care not to publish the truth would be to introduce a distorting 
element. 

[191]    In Balfour v. Attorney-General, [1991] 1 N.Z.L.R. 519 (C.A.), 
Hardie-Boys J. emphasized at p. 529: 

Any attempt to merge defamation and negligence is to be 
resisted.  Both these branches of the law represent the result of 
much endeavour to reconcile competing interests in ways appropriate 
to the quite distinct areas with which they are concerned, but not 
necessarily appropriate to each other:  seeBell-Booth Group Ltd. v. 
Attorney-General, [1989] 3 NZLR 148, 155-157.  An inability in a 
particular case to bring it within the criteria of a defamation 
suit is not to be made good by the formulation of a duty of care 
not to defame.  

[192]    In Spring, the House of Lords considered whether an employer owed a duty 
to its employees in preparing a reference to ensure that the reference does not 
contain negligent statements.  The issue was whether such a duty could exist 
notwithstanding that the cause of action may arguably be characterized as a 
defamation claim.  

[193]    In Spring, the defendant was an insurer and a member of the insurance 
industry's self-regulatory body.  The defendant dismissed the plaintiff from 
his employment with the defendant.  The plaintiff subsequently applied for 
employment with three other insurers who were all members of the same 
regulatory body.  The defendant gave each of the prospective employers a 
reference about the plaintiff which, among other things, said that the 
plaintiff lacked integrity and could not be regarded as an honest person.  As a 
result, the prospective employers refused to employ the plaintiff.  

[194]    The plaintiff claimed that the employer acted negligently because it 
failed to verify certain facts before making the reference.  The defendant 
honestly, but mistakenly, believed the statements to be true.  Qualified 
privilege provided a complete defence to a claim in defamation.  



[195]    There were five judgments in the House of Lords.  Lord Keith wrote in 
dissent.  The majority found a duty of care in these circumstances.  Although 
the majority emphasized that Spring was an action in negligence for economic 
loss, their Lordships noted that but for the defence of qualified privilege the 
claim in defamation would have succeeded.  

[196]    In his dissent, Lord Keith warned of the adverse consequences which could 
result if the court extended the ambit of negligence to cover defamation 
claims.  He noted that the purpose of the defence of qualified privilege is to 
encourage frankness.  He argued that the public policy which makes available 
the defence of qualified privilege in defamation actions strongly favours the 
exclusion of an action in negligence in similar situations.  He also suggested 
that if liability in negligence were to follow from a reference prepared 
without reasonable care, then the principle could be extended to all situations 
covered by the defence of qualified privilege.   

[197]    To date, Spring has faced a mixed reception in Canada.  In Fulton 
v. Globe and Mail (1996), 3 C.P.C. (4th) 240 (Alta. Q.B.), Master Funduk 
rejected the Springapproach.  He noted at � 15 that: 

The law of defamation represents a balancing of conflicting 
societal interests.  In certain circumstances a defamer is excused 
from legal liability even though he has defamed the victim.  The 
law recognizes that what is published is defamatory but there may 
not be a legal liability for it. Brown, The Law of Defamation in 
Canada (2nd ed.), says that in these circumstances a person's 
interest in his reputation will be subordinated to the interests of 
society as a whole.  These occasions are referred to as 
"privileged":  vol. 1, p. 9-1. 

[198]    After reviewing the various judgments in Spring, he concluded at 
� 117-118: 

Spring was not a claim for loss of reputation under the guise of 
negligence.  The majority said that it was a claim for economic 
loss.  No one said that a claim for loss of reputation can now be 
advanced as a negligence claim and Spring cannot be extended to a 
proposition that a claim for loss of reputation can now be advanced 
as a negligence claim. Giving "publication" a synonym in the 
pleading and attaching adjectives to it does not change the 
substance of the claim. 

If a claim for loss of reputation can now be advanced as a claim 
for negligence it would sterilize the statutory defences that might 
otherwise apply in given circumstances in a defamation lawsuit and 
of course it would sterilize the common law defences peculiar to 
defamation lawsuits.  Suing in negligence would entirely subvert 
the societal interest that gives rise to these defences.  Spring is 
conscious of that and is careful not to suggest that the societal 
interest should no longer be paramount in any circumstances.  To 
the contrary, Spring says that in certain circumstances there is no 
overriding societal interest.  [Emphasis in original] 

[199]    Belzil J. upheld that portion of Master Funduk's decision:  see Fulton 
v. Globe and Mail (1997), 152 D.L.R (4th) 377 (Alta. Q.B.).  Although not 
referring toSpring directly, Belzil J. noted that there were sound policy 
reasons for upholding the integrity of the law of defamation.  He commented 
that the courts have long recognized that the law of defamation is unique and 
has developed in the context of balancing the interests of free speech against 
the rights of persons not to have their reputations unfairly sullied.  He noted 



the law of negligence is not concerned with any such balancing of interests and 
concluded at � 30 that: 

... the Court should resist expanding loss of reputation claims in 
the context of publication beyond the law of defamation in that to 
permit claims in negligence would allow Plaintiffs to circumvent 
defences available to Defendants in defamation claims.  

[200]    In Haskett v. Equifax Canada Inc. (2003), 63 O.R. (3d) 577 (C.A.), the 
Ontario Court of Appeal took a different approach.  Mr. Haskett brought a 
proposed class action against Equifax Canada and others in negligence for the 
failure to comply with statutory requirements in producing credit reports.  He 
claimed that the defendant had retained and reported information in 
contravention of the Consumer Reporting Act, R.S.O. 1990, c. C.33, and that 
this damaged his and others' ability to obtain credit.  

[201]    The defendant successfully moved to strike the claim on the ground that 
it disclosed no reasonable cause of action.  The Court of Appeal reversed that 
decision.  One of the issues raised was whether the cause of action would be an 
encroachment on the law of defamation and would preclude reliance on defences 
such as qualified privilege.  The Court, after mentioning Spring, held that, 
"at least at this stage of the proceedings", the law of defamation should not 
preclude recognition of the relationship of proximity between credit reporting 
agencies and consumers who are the subject of credit reports.  The Court 
concluded that it was not plain and obvious that the appellant had no cause of 
action against the respondents in negligence and refused to strike the claim.  

[202]    Australian decisions have also considered Spring.  In Sattin v. 
Nationwide News Pty. Ltd. (1996), 39 N.S.W.L.R. 32, Levine J. preferred Lord 
Keith's dissent and refused the plaintiff's application to amend a claim to 
include a claim in negligence against a newspaper which had published allegedly 
defamatory words about the plaintiff.  He criticized the approach of the 
majority in Spring and concluded at p. 44 that: 

If matters of policy are to be taken into account, which in my 
respectful view they must, policy in relation to qualified 
privilege in particular is something to which more than lip service 
should be paid.  Further the policy of the law in defamation in 
striving to obtain an acceptable balance between freedom of speech 
on the one hand and protection of reputation on the other is also 
one to which more than lip service need be paid. 

[203]    Harper J. reached a different result in Wade v. State of Victoria, [1999] 
1 V.R. 121.  Wade, like Spring, was a case of a careless reference.  Harper J. 
was of the view that the law of defamation might produce a real injustice for 
an employee who had received an unfavourable reference and found for the 
plaintiff in negligence.  

[204]    I prefer the dissent of Lord Keith in Spring and the approach of the New 
Zealand courts in Bell-Booth and Balfour and that of the New South Wales court 
inSattin.  As a matter of policy, it is preferable to resolve the tensions 
between freedom of speech and protection of one's reputation using the law of 
defamation.  I agree with Levine J.'s criticism in Sattin that the majority 
in Spring failed to give proper weight to the public policy reasons behind the 
defences of qualified privilege and fair comment.  

[205]    The defences of qualified privilege and fair comment are of long 
standing.  They have been established for valid reasons of public policy and 
exist even though their application may defeat an otherwise valid claim for 
loss of reputation.  They protect free speech, a fundamental value of our 



society.  The policy reasons supporting the defences of fair comment and 
qualified privilege are of sufficient public importance to negate the 
imposition of a duty of care in the circumstances of this case.   

[206]    Whether the decision in Spring is correct in regard to employer 
references is not before me.  However, I am not prepared to extend its reach to 
statements made by a municipal officer, such as Mr. Gaunt, in response to a 
matter of public interest.  

[207]    I further hold that, in any event, the claim of negligence in this case 
fails on its merits.  For reasons previously discussed, I am satisfied that the 
comments made by Mr. Gaunt concerning the adequacy of the clean-up were 
substantially true.  As noted in Spring, a claim in negligence is limited to 
situations in which the statements are untrue:  see Lord Slynn at � 87, Lord 

Woolf at � 128.  

G.    Damages 

1.    Overview 

[208]    The plaintiffís claim is for special damages.  It does not claim non-
pecuniary damages for loss of reputation.  It seeks to recover its actual 
financial loss, including the value of the Restaurant at the date of the 
article and expenses incurred in the reasonable attempt to mitigate its loss.  

[209]    In Botiuk v. Toronto Free Press Publications Ltd., [1995] 3 S.C.R. 3, the 
Supreme Court of Canada held that in a defamation action special damages may 
arise from a general loss of business if the libellous words produce such a 
loss.  In support of that proposition the Court cited Gatley on Libel and 
Slander, at p. 94-100.  The rationale for the rule is set out at � 204: 

A loss of particular customers constitutes special damage.  If the 
plaintiff intends to rely on such a loss, he must specially plead 
it, and give particulars of the names of the customers who have 
ceased to deal with him.  But where from the nature of the case it 
is impracticable for the plaintiff to give their names, or 
unreasonable to require him to do so, e.g. his customers are 
persons who deal with him over the counter, or consist of a 
"floating or transitory class" such as theatrical audiences or the 
customers of an inn, and the like, he can allege and prove a 
general loss of custom as special damage.  "How is a public-house 
keeper, whose only customers are persons passing by, to show a 
damage resulting from the slander unless he is allowed to give 
general evidence of a loss of custom?"  "Suppose a biscuit baker in 
Regent Street is slandered by a man saying his biscuits are 
poisoned, and in consequence no one enters his shop.  He cannot 
complain of the loss of particular customers, for he does not know 
them; and how hard and unjust it would be if he could not prove the 
fact of the loss under a general allegation of loss of custom."  

[210]    The defendants submit that it is not sufficient to simply show a general 
reduction in customers.  They say that the plaintiff must show that specific 
customers ceased to do business with the plaintiff because of the alleged 
defamation.  They rely on Lapointe v. Summach, [2001] B.C.J. No. 1322 (S.C.) 
(QL).  

[211]    The defendants further allege there were various other causes that played 
a role in the decline in the plaintiff's business.  Some of these causes 
existed at the time of the article and others came into play after the 
article.  The causes in play at the date of the article include:  



(a)   the decline in the Prince George economy; 

(b)   the general decline in the Restaurantís sales in the months prior 
to the article; 

(c)   word of mouth about the vomiting incident; and 

(d)   the non-actionable facts in the article, namely, vomit, virus, 
outbreak and the name of the Restaurant.  

In regard to the last cause, the defendants argue that where a publication 
refers to damaging information that is not actionable as well as some that the 
court finds to be actionable, the question of special damages requires the 
court to consider the role of each of the two categories.  

[212]    In regard to the causes that came into play after the article, the 
defendants refer to: 

(a)   the Calzavara letter of July 27, 1999 posted at front of the 
Restaurant.  Although it was generally positive, it may have turned 
customers off; 

(b)   the half-page advertisement featuring the Calzavara letter 
published in each of the two major Prince George newspapers on 
about August 1, 1999.  The defendants submit that such a 
significant, repeated, and eye-catching publication would 
fundamentally alter the understanding of the entire community in 
regard to the incident.  They submit that if there were readers who 
stayed away from the Restaurant due to concerns about food safety 
standards arising from the article, the advertisements would clear 
up any misconceptions and if customers stayed away thereafter, it 
could not have been because of the article;  

(c)   the Jay Leno Show of August 9, 1999, which forms a separate and 
improbable unauthorized re-publication, for which the defendants 
could not be liable;  

(d)   the clarification of December 5, 1999, which would have cleared up 
any lingering doubts about the Restaurant's food safety standards 
not removed by the August 1, 1999 advertisements.  If customers 
remained away thereafter, it may have been because of the incident 
but not due to any sting from the article;  

(e)   the Restaurant's closing and grand re-opening under new management 
on February 11, 2000, which would further distance the Restaurant 
from any connection to any sting in the article;  

(f)   the Restaurant's closing, renovating and re-opening under a new 
name in or after December 2000, which would further distance the 
Restaurant from any connection to any sting of the article; and 

(g)   the "staling" of the defamation over time. 

[213]    The defendants submit that there are serious doubts about the cause of 
the drop in sales after the article when judged against the other causes in 
play at the time, especially considering that only 12 days elapsed before the 
Restaurant published Mr. Calzavaraís letter and only a further week before the 
Jay Leno Show aired the article.  The defendants submit that the plaintiff has 
not met its burden of proving causation and, even if it had, the defendants 
cannot be liable for damages sustained beyond a few months after the article's 
publication.  



[214]    The defendants further submit that if the court finds causation, there 
are contributing causes for which the defendants are not liable and that the 
court must subtract the effect of those causes from any damages awarded.  In 
this regard, they refer to the unauthorized re-publication on the Jay Leno Show 
and any damage flowing from true statements.  The defendants submit that where 
part of a publication is true, damages must be reduced so as to not reward a 
plaintiff for damages flowing from true statements:  see Burstein v. Times 
Newspapers Ltd., [2001] 1 W.L.R. 579 (C.A.).   

[215]    The defendants also argue that they should not be liable for damages that 
would probably have happened in any event and are not directly linked to the 
defamation:  see Brown v. Cole, [1996] B.C.J. No. 2046 (S.C.) (QL), varied on 
other grounds, [1999] 7 W.W.R. 703 (B.C.C.A.).  In this regard, they point in 
particular to the general economic conditions in Prince George and their belief 
that the Restaurant would have suffered a decline in business even absent the 
publication of the article.  

[216]    I do not accept the defendants' submission that the Restaurant would have 
failed regardless of the article.  Doldrums in the Prince George economy 
existed while the Restaurant thrived.  Although sales had fallen since its 
opening, the Restaurant continued to be profitable.  Mr. Wong is an experienced 
restaurateur with a proven track record.  

[217]    It is mere speculation to ask what might have occurred if the Newspaper 
had not printed a defamatory article.  It is unlikely that an article printed 
in the terms of the clarification would have had an impact on the 
Restaurant.  Unfortunately, by the time the clarification was printed, the 
Restaurant was already on life support and unable to recover.  

[218]    The fact is the Restaurant's dramatic loss of business followed 
immediately upon publication of the article.  Other than a brief renaissance 
during the promotions surrounding the Restaurant's re-opening in February 2000, 
sales never returned to pre-article levels.  This drastic collapse in business 
can only be traced to the article.  It is no defence to say that a non-
defamatory article would have also injured the Restaurant.  A non-defamatory 
article was not written.  

[219]    Ms. Lang was well aware of the potential harm that the article could 
cause the Restaurant.  Both Mr. Gaunt and Ms. Wong warned her not to name the 
Restaurant because the Restaurant would suffer.  Ms. Lang ignored that 
advice.  That damage in fact occurred.  Although the Newspaper may not have 
contemplated the extent of the damage, it cannot now limit its responsibility 
on the basis that it did not foresee the extent or duration of the 
damage.  This is especially so given the Newspaper chose to run the article on 
the front page under a prominent and sensational headline.  

[220]    Why some restaurants succeed and others fail is an ongoing mystery.  The 
bond between a restaurant and its customers is a fragile one.  The article 
severed that bond and, despite the Restaurant's best efforts, it was not able 
to rekindle its relationship with its customers.  As with the biscuit baker on 
Regent Street, the Restaurant does not know what particular customers no longer 
entered its premises.  It can only say, and I so find, that its business was 
destroyed as a result of the article.  

[221]    The decision in Lapointe is distinguishable.  In circumstances of this 
kind, for the reasons set out in Gatley on Libel and Slander I mentioned 
above, the Restaurant need not prove that specific customers stopped coming to 
the Restaurant.  That would be an impossible task.   



[222]    I also reject the defendants' submission that damages should be limited 
to the loss of business over a few months.  The business never recovered from 
the sting of the defamation and damages must be assessed based on their actual 
loss.  

[223]    I do not find that the advertisements or the December 5th clarification 
added to the plaintiff's damage.  Neither lessened the Restaurantís 
reputation.  Nor do I find that re-publication on the Jay Leno Show added to 
the Restaurant's damage.  There is no evidence as to how many Prince George 
residents watch the show.  Compared to the readers of the article, I suspect 
the number would be miniscule.  Further, the segment did not name the 
Restaurant so that any resident of Prince George who did view the segment and 
recognized the headline as referring to Mama Panda would likely be someone who 
had already read the article.  

[224]    There is no evidence to support the suggestion that word of mouth 
following the incident harmed the Restaurantís business.  That submission is 
mere speculation.  

[225]    Further, I am not satisfied that the Restaurant would have suffered any 
lasting damage if the Newspaper had referred to the clean-up in its proper 
context.  The damage to the Restaurantís reputation arose from the 
juxtaposition of the inadequate clean-up and vomit.  

[226]    The submission that reasonable customers would have returned to the 
Restaurant over time fails to take into account that individuals do not always 
react reasonably in making decisions as to how to spend their discretionary 
income.  In this case, the customers did not return even after the true facts 
were published.  One can only conclude that they could not shake the graphic 
image of the Restaurant as a place that left vomit on its buffet.  To 
paraphrase Mr. Leno, ìCall me Mr. Finicky - Iíd rather go elsewhereî.  

[227]    I find that the article destroyed the Restaurant's business and the 
plaintiff is entitled to be reimbursed for the value of that business at the 
date of the article.  I am also satisfied that the plaintiff is entitled to 
recover some of the cash losses it incurred while it continued to operate.  As 
I will set out, however, I do not accept that the plaintiff is entitled to 
recover all of its cash losses.  In my view, the Restaurant should have closed 
much earlier and the defendants are not responsible for its failure to do so.  

2.    Value of the Business 

[228]    The parties called opinion evidence as to the fair market value of the 
business as of July 18, 1999.  The plaintiff's expert, Mr. Chandler, suggested 
a value between $546,000 and $705,000 (midpoint of $634,500), while the 
defendants' expert, Mr. Morrison, suggested a value between   -$51,500 and 
$299,750 (midpoint of $141,625).  

[229]    The experts agreed that fair market value is the highest price, expressed 
in terms of money, available in an open and unrestricted market between 
informed, prudent parties acting freely at arm's length.  They further agreed 
that the Restaurant should be valued based on a multiple of maintainable 
earnings and agreed that 2.75 was the appropriate multiple.  They differed, 
however, in their determination of maintainable earnings and that difference is 
reflected in their ultimate valuations.  

[230]    The experts commenced their determination of maintainable earnings by 
examining the Restaurantís financial statements for the fiscal year ending 
June 30, 1999.  Both experts agreed that the starting point in calculating 
maintainable earnings is to determine earnings before interest, taxes, 



depreciation and amortization (ìEBITDAî), which requires the addition of taxes 
and depreciation to net earnings.   

[231]    The experts differed, however, in their opinion as to whether other 
adjustments were necessary.  The contentious adjustments were in regard to 
repairs and maintenance, the management fee/management bonus, and property 
taxes/ miscellaneous costs.  I shall deal with each in turn.  

[232]    The financial statements showed $61,975 in repairs and maintenance 
representing some 2.9% of sales.  The plaintiff had expensed in that category 
$42,395 worth of items that were properly categorized as leasehold 
expenses.  Mr. Chandler increased maintainable earnings by that amount.   

[233]    While Mr. Morrison acknowledged that certain leasehold improvements may 
have been improperly expensed, he did not agree with the adjustment.  He noted 
that it is reasonable to assume that a newly opened restaurant would incur very 
little repair costs in its first year of operation.  Mr. Morrison suggested 
that 3% repair and maintenance cost was consistent with what a would-be 
purchaser would expect in future years and that an adjustment was 
inappropriate.  

[234]    I prefer Mr. Morrison's evidence on this point and I would not add the 
$42,395 to the EBITDA analysis.  

[235]    The plaintiff also seeks to make an adjustment in the supplies expense of 
$15,000 on the basis that some items were mistakenly expensed into the supply 
category.  The financial statement shows supplies costing $64,027, representing 
3% of sales.  Mr. Morrison says that is in line with industry norms.  I accept 
his evidence and would not make an adjustment for supplies.  

[236]    With respect to the management fee/management bonus, Ms. Wong was the 
Restaurant manager.  She was paid approximately $50,000 per year.  In addition, 
some $30,000 a year was paid to Mr. Wong's company for administrative 
services.  Mr. Morrison was of the view that the Restaurant needed two managers 
and expenses should be increased accordingly.  He was also of the view that 
Mr. Wong's company was overpaid for the services it provided.  

[237]    Mr. Chandler took a different approach.  In his opinion, the Restaurant 
required an administrative manager to assist Ms. Wong.  He believed the cost of 
those services would be greater than the amounts being paid to Mr. Wong's 
company.  

[238]    In relation to this issue, I prefer Mr. Chandlerís approach and accept 
the adjustments he made in this regard as set out in Schedule 3 of his report.  

[239]    In his report, Mr. Chandler added $51,769 in property taxes and 
miscellaneous expenses to EBITDA.  At trial, as a result of additional 
documentation not available to him when he prepared his report, Mr. Chandler 
testified that only $24,000 should be added back. 

[240]    Mr. Morrison refused to add back any such expenses because he noted that 
miscellaneous expenses increased in the following year, coming close to 
eliminating the $24,000 overpayment.  

[241]    On this question, I prefer Mr. Chandlerís evidence.  The information upon 
which Mr. Morrison relied would not have been available to a purchaser in July 
1999 and I do not believe it is appropriate to take it into account in the 
valuation analysis.  

[242]    Making these adjustments to Mr. Chandler's analysis would suggest a value 
of the Restaurant of between $376,553 and $564,829 (midpoint of 
$470,691).  (see Appendix A).   



[243]    Mr. Morrison would use this analysis just as a starting point.  He made 
additional adjustments to recognize the downward trend in the Restaurantís 
sales and the weakening economy in Prince George.  In addition, Mr. Morrison 
emphasized certain other negatives concerning the Restaurant, including the 
impact of union certification.  In Mr. Morrison's view, such items would be 
more significant to a would-be purchaser than actual past results, especially 
given the Restaurantís relatively short history.   

[244]    In regard to Mr. Morrison's concerns about the economy and unionization, 
I am satisfied that those matters were taken into account in determining the 
appropriate multiple.  I do agree, however, that a potential purchaser in July 
1999 would be concerned as to whether or not the Restaurant could maintain 
sales at existing levels.  Such concerns make it unlikely that a purchaser 
would be prepared to pay as much as the midpoint of Mr. Chandlerís adjusted 
range.  

[245]    Valuation of a business is not a task that can be undertaken with 
mathematical precision.  As of July 1999, the Restaurant, in spite of Prince 
Georgeís economic problems, remained profitable.  It had obtained over $250,000 
in leasehold improvements and held a long-term lease.  It was a valuable 
business which was destroyed as a result of the defamatory article.  I find the 
value of the Restaurant to be $400,000. 

3.    Ongoing Expenses 

[246]    In addition to the value of the business, the plaintiff seeks to recover 
expenses that it says it incurred in making reasonable efforts to mitigate its 
damages.  It claims $671,687, being its cash losses from July 1, 1999 to 
June 30, 2002.  

[247]    The plaintiff claims it acted reasonably in attempting to recover from 
the devastating effects of the article.  It cites S.M. Waddams, The Law of 
Damages, looseleaf (Toronto: Canada Law Book, 2003) at � 15.290 for the 
proposition that a plaintiff is entitled to recover the expenses incurred in a 
reasonable but unsuccessful attempt to mitigate, even though this may result in 
the defendant being liable to pay more than if the plaintiff had done nothing.  

[248]    The plaintiff says its attempts to revive the business, including the two 
renovations and re-openings of the Restaurant, were reasonable.  The plaintiff 
submits that it could not simply close the Restaurant because it would have 
remained liable in any event for its lease obligations.  

[249]    The defendants submit they are only responsible for the Restaurantís 
losses incurred as a result of taking reasonable steps to mitigate.  They 
cite Electronic Superstore Ltd. v. Geransky Brothers Construction Ltd. (1990), 
87 Sask. R. 194 (Q.B.) as authority for determining what losses are properly 
recoverable when a plaintiff takes unsuccessful steps to mitigate.   

[250]    In Electronic Superstore, the plaintiff leased retail premises from the 
defendant on Saskatoon's east side.  Two years later, the plaintiff opened a 
second store on Saskatoon's west side.  Shortly thereafter, the defendants 
excavated the land next to the east side premises.  As a result of negligent 
excavation, a wall in the plaintiff's east side premises collapsed.  The 
building could not be fixed and the defendant terminated the lease.  The 
plaintiff re-opened its east side retail premises at another location.  Some 
months later, the plaintiff decided that neither its east side nor its west 
side operations were feasible and went out of business.  

[251]    Baynton J. determined that damages were to be assessed by considering 
first the loss in the value of the business and second the amount of loss the 
plaintiff incurred in reasonable mitigation attempts.  He found the value of 



the business to be $242,500.  With respect to mitigation, the plaintiff claimed 
some $266,000, for the losses it suffered in operating its business from the 
date the wall collapsed until the date it closed the door.  

[252]    Although Baynton J. found it was reasonable for the plaintiff to have 
attempted to continue doing business, he held that steps taken in mitigation 
must not only be reasonable, but the amount of the loss incurred in mitigation 
must also be reasonable, bearing in mind the magnitude of the loss being 
mitigated.  He held that mitigation expenses are not reasonable if the loss 
incurred in mitigating damages exceeds the original loss being mitigated 
against.  He limited recovery for mitigation expenses to a period prior to the 
closure of the store.  

[253]    In the circumstances of this case, I am satisfied that it was reasonable 
for the plaintiff to attempt to continue to operate the Restaurant for a period 
of time following publication of the article.  By the end of September 1999, 
however, it should have been readily apparent that drastic steps were needed to 
save the Restaurant.  No steps were taken until February 2000.   

[254]    In my opinion, the Restaurant should have made the changes that took 
place in February 2000 no later than October 1999.  If it had done so, it would 
have been clear by December 31, 1999, some six months after the article that 
the Restaurant could not succeed and should close.  

[255]    It was not reasonable for the plaintiff to continue to operate the 
Restaurant until January 2002.  Nor was it reasonable for the plaintiff to 
incur losses of $671,687 to save a business valued at $400,000.  I award the 
plaintiff one-half of its cash losses suffered in the fiscal year ending 
June 30, 2000, being $133,423.  

[256]    If the Restaurant had closed on December 31, 1999, there would have been 
outstanding lease obligations.  It would have been in the interests of both the 
plaintiff and the landlord to negotiate a surrender of the lease, much as they 
did in January 2002.  The landlord did not want vacant space in its mall. I am 
confident that the plaintiff could have negotiated the surrender of the lease 
so that the landlord could re-let the premises to another tenant.  

[257]    The surrender of lease would have come at some cost.  The plaintiff paid 
approximately $25,000 a month in occupancy costs.  I find that $100,000 would 
have been a reasonable amount to pay to the landlord to settle the lease 
obligations.  I award that amount to the plaintiff in addition to its 
mitigation costs, bringing the expense claim to $233,423.  

[258]    In the result, therefore, I award a total of $633,423 in damages to the 
plaintiff.  

SUMMARY 

[259]    I find the article of July 18, 1999 to be defamatory.  I reject the 
Newspaper's defences of justification, fair comment and qualified 
privilege.  The plaintiff is entitled to $633,423 in damages.   

[260]    The plaintiff is entitled to enter judgment against Cariboo Press (1969) 
Ltd. and Michelle Lang.  There was no evidence led that Mr. Doerkson or 
Mr. McAlpine were involved in the publication of the story.  The action against 
them is dismissed.  

[261]    The claims against the Board in both defamation and negligence are 
dismissed.  

[262]    The parties should make arrangements to speak to costs and any other 
matters arising from the judgment, if necessary.  



[263]    In closing, I would be remiss if I did not express my appreciation to all 
counsel for their thorough, thoughtful and professional presentation.  

ìR.B.T. Goepel, J.î 
The Honourable Mr. Justice R.B.T. Goepel 

  

APPENDIX A 

PG Restaurant Ltd. 
Adjusted Maintainable Earnings 

Earnings Before Interest, Taxes, Depreciation and Amortization ("EBITDA") 

  

Net income per financial statements $     $     948  

Add non cash expense ñ amortization             49,245  

Add/(Deduct) estimated unusual or non-
recurring 
expenses, and interest 

    

  Interest         10,837  

  Management fee 
Management fee ñ fair market (11 months 
@ $4,000) 

      27,500  
 
     (44,000) 

 
 
      (16,500) 

  Management bonus 
Management salary (11 months) 

      134,200  
     (45,833) 

 
      88,367  

  Property tax and miscellaneous 
Property tax and miscellaneous  
- fair market (11 months) 

      106,769  
 
     (82,769) 

 
 
      24,000  

EBITDA ñ 11 months        156,897  

EBITDA ñ 12 months      $156,897 x 
12/11        

       171,160  

EBITA x multiplier = $171,160 x 2.75 =         470,691  

      

Range ñ say - +/- 20%       $376,553        $564,829  

  

	  


