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Action by Osler Developments for damages in nuisance resulting from noise from vehicles passing 
over a nearby bridge. Osler owned a hotel. The hotel had been built near a highway bridge. The 
bridge was built using a metal grid which generated a unique noise when it was driven over. Osler 
bought the hotel several years after it had been built. The principal of Osler had visited the hotel and 
examined it prior to making an offer to purchase the hotel. Osler filed as evidence guest comment 
cards from several years to show that the noise from the bridge was a regular source of complaint. 
Osler argued that the business of the hotel declined as a result of the noise.  
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HELD: Action dismissed. There was no physical injury to the property. The hotel was constructed 
to take advantage of the commercial and industrial nature of the area. Osler purchased the hotel for 
the purpose of utilizing the highway traffic. There was insufficient evidence of severe or substantial 
noise. The guest comment cards showed that there were more complaints about the condition of the 
hotel than about the noise from the bridge. There were reasonable methods that Osler could use to 
abate the noise.  
 
Counsel: 

James M. Poyner, for the plaintiff. 
D. Clifton Prowse and Andrew Gay, for the defendant. 
 
 

 
 
1     TAYLOR J.:-- This is an action in nuisance in which the plaintiff, an owner of the Coast 
Westerly Hotel in Courtenay (Westerly) says that noise from vehicles passing over the defendant's 
nearby bridge disturbs its patrons and as a consequence it has suffered economic loss. 

2     The plaintiff's claim for damages in negligence was not advanced at trial. 
3     The plaintiff also applied for a mandatory injunction requiring the defendant to eliminate the 
alleged bridge noise. As I shall observe at the conclusion of these reasons such mandatory injunc-
tive relief is not available to the plaintiff. 

4     In 1973 the City of Courtenay asked the defendant to consider re-routing the "Island Highway" 
traffic out of the downtown portion of the City. In 1975 the defendant through its Ministry of 
Transportation and Highways (as it is now called) undertook studies as to an appropriate place for 
vehicles to cross the Courtenay River and bypass downtown Courtenay. 

5     Complicating this determination was the fact that a marina existed up river from the sites being 
considered and from time to time vessels too high to pass under a fixed bridge would need to travel 
along the Courtenay River. After consideration of a number of sites the defendant decided to con-
struct a crossing as an extension of 17th Street. The decision to locate the crossing at 17th Street 
was not without some local opposition but by May 1978 it was known that those responsible for the 
route location had settled upon that crossing. 

6     A press release dated May 2nd, 1978 informed the public of the crossing that had been selected 
and that it was anticipated that the bridge design would be completed by December of 1978, with 
construction to commence in 1979. 
7     The next matter to be determined was the type of span to be constructed across the Courtenay 
River. The defendant considered various designs including a fixed span that would necessitate lo-
cating the marina downstream from the bridge. This would have involved a financial contribution 
by the defendant to an enlarged marina. This option was ultimately rejected in favour of a moveable 
type of bridge that could be built sooner and at approximately the same cost. 

8     By July of 1979 the defendant chose to construct a bascule bridge in preference to a retractable 
bridge. There is no evidence why this form of bridge was chosen over the retractable design as both 
option designs were considered in a report prepared by G.S. Prince. 
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9     A bascule bridge as described in the engineering report of Mr. Prince is a single cantilevered 
span that can be raised to accommodate vessels. This bascule design of bridge was to be the first of 
its type to be constructed in British Columbia for some 50 years. The lifting deck portion was to be 
a metal grid, which, according to the uncontradicted evidence of Mr. Buckland, was common to 
such bridges. 
10     Mr. Brett, the defendant's bridge engineer, testified that the defendant was aware that the use 
of a metal grid deck had generated complaints about noise on the Kelowna Lake Bridge, a bridge 
that was not a bascule bridge but rather a lifting span. 

11     The bascule bridge was formally opened to the public on June 29th, 1981. 
12     In 1978, in anticipation of the re-routing of the Island Highway and the construction of the 
new bridge, construction of the Westerly commenced immediately adjacent and to the west of the 
17th Street proposed crossing. Until the crossing was completed the existing Island Highway passed 
in front of the Westerly. 
13     The location of the site of the Westerly was not coincidental; it was chosen so that the Wester-
ly would be near the proposed re-routing of the Island Highway. The Westerly opened for business 
in August of 1979 before the bridge was completed. Construction of the bridge was delayed due to a 
change in design, the decision not to relocate the marina and the process of obtaining approvals to 
construct the bridge over navigable waters. 

14     In 1979-80 the Westerly was expanded by the addition of a four-storey tower (the South Tow-
er), which was closer to the River and bridge than the original portion of the Westerly. 

15     In 1981 the defendant was aware of noise created by open grid steel decks on moveable spans 
of the 17th Street Bridge similar to the noise created by the Johnston Street Bridge in Victoria, 
which was a bascule bridge with a metal deck. 
16     In a report to the Director of Bridge Engineering dated November 13, 1981, a Mr. Wakefield, 
Sound Controls Study Engineer and a Mr. Reidshaw of the Design and Survey Branch of the Minis-
try of Transportation and Highways made the following observations which are contained in exhibit 
1, tab 80: 
 

 The Courtenay Bridge has a grid span of 2-3/8's inches which when driven over 
at 35 m.p.h. produces a tone at about 250 cycles per second (Hz). Upon driving 
from the scrabbled concrete to the steel deck tire noise levels in the 250 Hz oc-
tave band typically increase 12 to 15 db. It is this strong pure tone which makes 
the steel deck noise so noticeable and hence annoying. 

17     Later in the report the authors also noted: 
 

 On a quiet night and particularly over waters the tone can be clearly audible out-
doors up to 1/2 mile away. 

18     There is no evidence about any complaints about noise emanating from the bridge deck prior 
to 1985. 
19     On November 25th, 1985 the then General Manager of the Westerly, Mr. Julian Howe, wrote 
to Mr. Ball the District Highways Manager: 
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 Is it possible that a solution can be found to the surfacing of the 17th Street "lift 
bridge". Of late we have received a number of complaints from our guests at be-
ing disturbed when sleeping by the constant change in pitch. 

20     On November 29th, 1985 Mr. Ball responded that the complaint had been forwarded to the 
Senior Bridge Engineer "but that he was very doubtful anything could be done to subdue the noise 
from the mesh surface but perhaps he [the Senior Bridge Engineer] has dealt with the same com-
plaint in the past". 
21     Mr. Ball then wrote to the Bridge Engineer, Mr. Johnston, observing in his memo: 
 

 This is the first I have heard of the problem and apparently we are hearing about 
it now as the hotel is in receivership and they are trying to sell it. 

22     By January 22nd, 1986 Mr. Howe had a response that: 
 

 There is no ready solution to the reported tire noise and therefore no action is 
contemplated by the Ministry. 

23     The Westerly was in receivership in 1985. 

24     On December 6th, 1985 the plaintiff and an associated company, Vacation Motels and In-
vestments Ltd. (which is no longer involved with the Westerly) made an offer to purchase the West-
erly from the receiver. 
25     That offer was for $2.45 million dollars and was subject to certain financial conditions as well 
as a condition that the purchaser complete a satisfactory physical inspection within five days of ac-
ceptance of the offer. 

26     The nature of that inspection and therefore the knowledge of the plaintiff as to the conditions 
affecting the hotel such as the bridge noise requires some consideration of the evidence of Mr. 
Richard Gibbons who is the plaintiff's principal. 
27     Mr. Gibbons has a long involvement in the hotel industry. 

28     Mr. Gibbons studied law and practiced it from 1968 to 1993, but since 1971 he has had a se-
ries of investments in hotels and motels throughout British Columbia. In the course of that history 
of involvement he has purchased hotels, expanded, renovated, managed and sold them. In 1979/80 
he established himself in the real estate market in Whistler where he continues to operate in the 
hospitality business. 
29     In 1972 he incorporated the plaintiff and has been its alter ego since. Mr. Gibbons testified 
that as a solicitor he advised clients on their purchase of hotels and motels from time to time. 
30     In 1985 Mr. Gibbons learned that the Westerly was for sale by its receiver. 

31     A portion of an appraisal of the Westerly which was done by the receivers was produced in 
evidence; according to Mr. Gibbons, the appraisal came from the assessor's file during the course of 
this litigation. Mr. Gibbons could not recall if he had ever seen that appraisal in 1985 although later 
in his evidence he testified that he was "quite sure this document was not available to him when he 
was dealing with the property." 
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32     The appraisal has no date and makes no reference to any bridge noise. It values the Westerly 
as of July 1982 in the amount of $8.26 million dollars. It contains notes of an evaluation of 
$7,064,000 that appears to be based upon income and refers to revenue for the periods of March 
15th, 1981 to March 15th, 1982 and for the months of April and May 1982. 

33     Produced as well was an appraisal by Royal LePage dated March 26th, 1985. Mr. Gibbons 
testified that he did not see this appraisal when he was dealing with the property and only came into 
its possession following his offer to purchase the hotel. It opined a value of $3.2 million dollars 
based upon a comparison of sales, $2.06 million dollars based upon income but concluded a final 
estimate of value of $2.8 million dollars based upon a discounted cash flow analysis that was predi-
cated upon a forecast of income. 

34     Mr. Gibbons relies upon his own knowledge and investigations when making decisions to 
purchase hotels. As he testified, "I think I understood the business then as I do today as well as any 
consultant would." 
35     In reaching his decision to purchase the hotel, he travelled to Courtenay with his father who 
was then retired from the business of selling hotels. Mr. Gibbons was familiar with the Courtenay 
area. He was of the view that the area had a strong likelihood for economic expansion based upon 
his personal knowledge of the area and discussions with others whom he knew in the hotel industry. 
36     Mr. Gibbons spoke to the building inspector about the Westerly and said he was impressed by 
the location so near to the highway. He also spoke with the Mayor of Courtenay as to the area's 
economic prospects. 

37     In coming to his decision to purchase the hotel, Mr. Gibbons visited the hotel. His evidence 
was that he spent approximately an hour there and he did not stay overnight. He did not ask to re-
view any guest comment cards. Mr. Gibbons testified he had never been to the hotel before this visit 
and he represented himself as a potential customer in the course of which he asked and was permit-
ted to view a couple of rooms. He did not seek to nor speak with any management staff. 
38     Mr. Gibbons testified he was not aware of the noise emanating from the bridge deck and as-
serts he would not have purchased the hotel had he been aware of the nature of the open metal grid 
deck of the bridge. 

39     As a consequence of his inquiries and inspection, an Offer to Purchase dated December 6th, 
1985 was after its acceptance incorporated in a more formal Offer to Purchase dated December 
13th, 1985. That was prepared by Mr. Gibbons. 
40     Paragraph 18 of the Agreement provided that there were no representations as to quality or 
fitness of the property and that the purchaser purchased "as is on the basis of personal investigations 
as the purchaser deemed appropriate for its purposes." The Agreement, also in paragraph 21, specif-
ically referred to Mr. Howe as the General Manager and the right of the plaintiff to terminate his 
employment if it so desired. 

41     Gibbons could not recall the asking price of the hotel but the offer of December 6th, 1985 was 
in the amount of $2,450,000 including some $30,000 of inventory. 

42     Mr. Gibbons on January 19th testified when asked how he came to that price: 
 

 Well, obviously there was an asking price although I haven't, I can't recall what 
that asking price was. I think it was well in excess of that amount. I had deter-
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mined given the physical plan and the location and the...what I thought would be 
an expanding economy in that area and all of the amenities around it what have 
you I thought that the price I was paying was a real bargain and that was the price 
I negotiated. 

43     Mr. Gibbons, in testimony of January 21st, sought to resile from his testimony about "getting 
a bargain" by saying that "he must have been attempting a joke." 

44     The import of Mr. Gibbons original testimony must be taken in the context of his view of what 
he paid at the time of purchase and not some retrospective rationalization. 

45     Mr. Gibbons' shrewd negotiation skills were made evident in the course of the plaintiff's rela-
tionship with the Coast Hotel Organization (Coast). During a slump period, Mr. Gibbons persuaded 
Mr. Benn of that organization to waive their fees for a one-year period in order to retain the plaintiff 
as a franchisee. 

46     Mr. Gibbons does not recall if he reviewed any of the financial statements but said he would 
not have placed great weight on them as he "would not have felt they were very reliable given the 
property was in receivership and had been perhaps mismanaged prior" to the receivership. 
47     Mr. Gibbons agreed that shortly after the purchase he was advised of the bridge noise while 
speaking with Mr. Howe. 
48     At the time of this purchase, Mr. Gibbons relied upon his own personal visit to the hotel and 
does not appear to have consulted with anyone associated with the hotel or the receiver in respect of 
that purchase. 

49     Given that he did not concern himself with any financial information or any aspect of the op-
eration other than his informal incognito and cursory visit, I am satisfied that this purchase was 
predicated upon his assessment of location, the physical aspects of the hotel and his own sense of its 
potential in terms of income and the incurring of expenses. 

50     By January 6th, Mr. Gibbons had a financial statement of Lavethol and Howarth which he al-
so then forwarded to the bank in support of his application for financing. 

51     I have no doubt that had Mr. Gibbons spent a night in the hotel, particularly in the area of the 
hotel which the plaintiff now claims is affected, he would have noted the distinctive noise made by 
the bridge. 
52     Despite references to earlier guest comment cards (some written as early as 1982), the only 
guest comment cards that were produced at this trial were for the years 1998 and 1999. These cards 
are completed by guests who are asked to make observations as to the hotel in any context. Since 
the plaintiff joined Coast in 1992 these cards have been forwarded directly to Coast who then in 
turn returns them to the plaintiff. The evidence of Graham Benn, a Vice-President of Business De-
velopment with Coast is that these cards "tend to show us the trend what's happening from an opera-
tional perspective." 

53     Mr. Benn's organization receives these cards, returns them to the respective hotels and may 
give advice regarding areas about which there is any pattern of complaint. It was Mr. Benn's view 
that the cards he saw indicated a hotel with a noise problem but observed that this was a problem 
about which his organization could do nothing. I shall return to the subject of the guest comment 
cards subsequently. 
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54     The criticisms of guests of the Westerly are not confined to complaints about noise from the 
17th Street Bridge. In a report of a Coast inspector prepared in October 1996 there exist a multitude 
of criticisms about the facilities and the manner in which the Westerly is operated. No reference is 
made in that report to any external noise interfering with the comfort of guests. 

55     Mr. Gibbons responded to that report and another one, related to the Port Alberni Hotel owned 
by the plaintiff in a letter to Coast Hotels dated December 31st, 1996: 
 

 I must say that I do agree with many of the criticisms and I would like to review 
this report with you. Franco is not usual that I am without ideas as to how to cor-
rect a business problem. However, with respect to the Coast Westerly I am uncer-
tain as to proceed. Business is bad and quite frankly I am not sure it can be im-
proved by simply upgrading the rooms etc. 

56     A review of the guests cards in which critical comments were made show that the complaints 
are not confined merely to that of bridge noise but involve a plethora of other problems including 
poor service and maintenance. 
57     The plaintiff called a number of guests of the hotel who stayed overnight and found the bridge 
noise to be irritable but returned to the hotel to be lodged in other rooms. These include David 
Thompson and Bruce Thompson (who are not related). The defendant also filed an affidavit from a 
Marion King who resides east of the 17th Street crossing at a distance of about three times that the 
hotel is. Mrs. King is an elderly lady and is not bothered by the noise of the bridge. She has never 
stayed overnight at the Westerly. 
58     I pause to observe that the evidence establishes that the hotel can accommodate its guests' re-
quests in terms of rooms. As reviewed in Exhibits 31 and 32 and depicted in Exhibit 40 the hotel on 
an annualized basis is never full to capacity, although that is not to say that the hotel is never full on 
individual nights. No evidence was led as to that aspect other than a reference in Ms. Little's evi-
dence. 

59     Mr. Gibbons has periodically raised the plaintiff's complaints about bridge noise with the de-
fendant. 

60     On November 4, 1986 he wrote to Mr. Ball, of the then Department of Highways: 
 

 Since purchasing the hotel it has come to my attention that many of our guests 
complain about noise from the by-pass bridge. On occasions when I stayed at the 
hotel I also have noticed that the metal grading makes an unusually loud and ob-
jectionable noise. 

61     Mr. Ball responded in a manner similar to his response to Mr. Howe's earlier complaints. 
62     On December 4, 1986, Mr. Gibbons replied suggesting to Mr. Ball: 
 

 ...that he check with his legal staff to determine whether from a legal point of 
view you have a responsibility to neighbouring property with respect to the noise 
created from this bridge. 

63     The defendant has not been unmindful that the bridge deck creates an unusual noise when ve-
hicles pass over the metal grid. As I observed earlier, as early as 1981 while considering modifica-
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tions to the Okanagan Lake Bridge which also uses a form of metal grid, the defendant undertook 
an investigation of noise created by the open grid metal deck on the 17th Street Bridge as well as a 
similar deck on the Johnston Street Bridge in Victoria. The report concluded that the decking could 
not be altered and at the same time retain the lightweight character required to be a moveable span. 

64     Following Mr. Gibbons' letter of November 1986 the Director of Engineering for the Ministry 
of Highways concluded that there was no technical solution to the problem given the fact that a 
lightweight open deck was integral to the operation of a bascule bridge. 
65     In 1987 Mr. Gibbons' commissioned an appraisal of the Westerly. That appraisal was com-
pleted by the firm of Cunningham and Rivard on April 20, 1987. 
66     Despite the assertion of Mr. Gibbons that the "single biggest area of concern in the hotel was 
the bridge noise", no reference to that problem was made by the appraiser nor is there any reference 
in the reports to the appraiser's view as to whether or not the noise effected his valuation. 

67     Mr. Gibbons wrote to the then M.L.A. for the Courtenay area in January 1991 and asked for a 
solution to the noise, dangling the sword of litigation before the M.L.A.'s eyes. 

68     The defendant responded to these political entreaties by resurrecting the 1981 report regarding 
the metal grid decks and the suggestion of the possibility of noise barriers and alterations to the grid 
pattern. The defendant then began a consideration of remedial proposals. A study on noise mitiga-
tion was prepared by Mr. Wakefield (the author of the 1981 report on bridge noise) in July 1991. 
During that study measurements of sound were taken at room 345 which is the closest room to the 
bridge. These measurements were taken both outside and inside and with glass doors open and 
closed. 
69     With the glass doors ajar, noise levels within the room peaked at 53.7 dbA and with the doors 
closed, at 42.7 dbA. Noise on the balcony was recorded at a peak level of 67 dbA. Measured on an 
"equivalent sound level" basis, being steady sound over a period of time, measurements on the bal-
cony were found to be 62 dbA. 
70     The opinion of Mr. Wakefield in his report was that if the bridge deck noise could be elimi-
nated there would be a reduction of "equivalent sound levels" from 62 or 63 dbA to about 58 dbA. 
However, it is important when considering this question of sound and its aggravating aspects to note 
what Mr. Wakefield repeated from his 1981 study: 
 

 In the 250 Hz frequency band however where the pure tone created by the steel 
grid is typically located the steel deck peak levels were 13 db higher on average. 

71     This was the consequence of the rapid onset and rapid decline of the noise as vehicles moved 
over the relatively short span of the metal decking compared with the overall length of the bridge 
and its approaches. 
72     Mr. Wakefield opined that the elimination of the steel deck noise would be expected to reduce 
peak vehicle noise levels at the balcony at Room 345 from 67 to 54 to 55 dbA (i.e. 13 dbA). 
73     The report concluded that while the bridge noise was the most prominent noise, there were 
also other significant sources of intrusive noise being (1) aircraft during daylight hours (2) a 
sawmill located across on the opposite side of the bridge to the hotel that operated 24 hours a day 
(at that time), which created levels of 56 to 59 dbA, between midnight and 5:00 a.m., and (3) 17th 
Street traffic noise that ranged from 54 to 56 dbA. 
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74     The sawmill was a source of noise at night up until 1996 when it ceased to operate the grave-
yard shift. Since then it has only operated from 7:00 a.m. to 1:30 a.m. There have been complaints 
received about that noise from guests. Mr. Gibbons agreed that at times customers confused the 
bridge noise with that of the mill noise. Mr. Wakefield expressed the significance of the reduction 
in dbA levels as follows at paragraph 2.3.2 of his report: 
 

 To put these potential noise reductions in perspective subjective impressionable 
loudness is typically double with each with 10 dbA increase in noise level and 
half by each 10 dbA decrease. A 5 dbA decrease then corresponds to a 40% re-
duction in loudness. Even larger reductions in perceived "loudness" would result 
from the elimination of pure tone component caused by the steel deck. 

75     The defendant Ministry of Transportation and Highways (MOTH) has policies providing for 
the mitigation of noise caused by new or significantly upgraded freeways that are expected to pro-
duce excessive noise if it has the potential to impact residential areas. 

76     Mr. Wakefield in his report set these policies out in paragraph 3.1 and 3.2 and concluded that 
the 17th Street Bridge problem would not fall under those policies and would therefore not be eligi-
ble for impact mitigation work unless the problem could be regarded as being a "special" case. 
77     Although Mr. Wakefield's assumptions regarding pre-bridge and post-bridge noise levels 
brought the problem within the policies' parameters, he concluded that for the 17th Street problem 
to be eligible, hotel rooms would need to be considered the equivalent of permanent residential are-
as. It was only on this basis that Mr. Wakefield argued that the matter should be treated as a "special 
case." Mr. Wakefield concluded that aspect of his report by observing: 
 

 The MOTH policy addresses the noise produced by highway traffic flows on 
normal asphalt or concrete pavements. This noise tends to be broadband in nature 
having most of its energy distributed between 250 Hz and 2,000 Hz and being 
free from pure tone components (except in the case of heavily lugged winter or 
truck tires). 

 
 The noise created by traffic on the steel deck of the 17th Street Bridge is domi-

nated by a pure tone (typically between 200 and 250 Hz depending upon vehicle 
speed) which makes the noise more noticeable and therefore generally more an-
noying. The 17th Street Bridge noise impact is therefore a special case not cov-
ered by MOTH policy. Its mitigation should then be given consideration outside 
the scope of the policy. 

78     Mr. Wakefield made various recommendations for noise abatement including modifications to 
the deck grid and to the hotel. 
79     The Director of Bridge Engineering upon receipt of Mr. Wakefield's report concluded: 
 

 Modifications of the bridge are not considered a viable solution. Therefore I con-
sider this memo to be a final involvement of this branch. 

80     The plaintiff was informed of this position. A copy of Mr. Wakefield's report was not provid-
ed. It was suggested by the Director to the plaintiff that: 
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 Noise levels could be reduced to unobtrusive levels through means such as bal-

cony enclosures and/or modifications to existing windows. I respectfully suggest 
you consider these options. 

81     Notwithstanding the Director of Bridge Engineering's letter to the plaintiff no response was 
received by the defendant nor was an inquiry made by the defendant with respect of the type of 
modifications referred to in the letter. 
82     Nothing further was done until August 23, 1995 when the defendant once again wrote the 
MOTH. That letter raised two disparate concerns. The first was access off 17th Street to the plain-
tiff's hotel in light of the development of the Island Highway Bypass of Courtenay and the use of 
17th Street as an access corridor. The second was the bridge noise. 
83     The response of the MOTH to the bridge noise was succinct: 
 

 No further investigation has been done on the matter since the September 1991 
response. 

84     By December 18, 1996 the plaintiff advised the defendant of its intention to commence these 
proceedings. The position of the defendant in response to that letter was simply one of denial of any 
liability. In that letter Mr. Gibbons refers to the "phone calls over the years" to Mr. Proudfoot, a 
matter not referred to in the 1995 correspondence. In the absence of any particulars put to the de-
fendant's witnesses I do not conclude there was a continuous dialogue other than periodic corre-
spondence over the years about the bridge. 
85     The position of the plaintiff is not that its hotel is not a viable hotel operation but that the ho-
tel's performance has been lower because it has garnered an unwarranted reputation as a result of 
the bridge noise. As Mr. Gibbons testified: 
 

 It will operate at a much higher level and a much more profitable level if I can 
deal with the bridge noise problem. 

86     The bridge noise problem has not varied since the first vehicle drove over it. The amount of 
noise in the context of its frequency as opposed to its level will vary from time to time depending 
upon the amount of traffic passing over the bridge. The evidence is that the new Island Highway 
Bypass of Courtenay that will come into operation in the year 2001 will reduce traffic across the 
17th Street Bridge. 

87     The essence of the complaint, as has been consistently described by Mr. Wakefield, is the pure 
tonal component of the noise that occurs as vehicles leave the concrete aspects of the bridge and 
enter upon the short steel deck grading. Such noise is not constant like the general noise of traffic or 
the sawmill, but rather is characterized by a spike of noise that lifts it out of the ordinary, albeit 
against a high level of background noise. Mr. Wakefield described it as some 13 db above the ambi-
ent background noise. There is no suggestion that such background highway noise is actionable nui-
sance per se. Currently there are some 20,000 vehicles passing over this bridge each day. That num-
ber will undoubtedly fall once the Island Highway Bypass is completed. 

88     The plaintiff has never instructed its staff to maintain any record of bridge noise complaints. 
In his examination for discovery which Mr. Gibbons adopted at trial he testified as follows: 
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Q.  All right, so you're unable to tell me today at least the frequency or the average 

frequency with which hotel guests complain about bridge noise? 
A.  Can't put a number on that, no. 
Q.  Can you ballpark it? 
A.  No. 

89     At trial Mr. Gibbons testified that the complaints were very often "a regular occurrence" and 
"an almost daily occurrence." Such evidence is at best anecdotal. 

90     The noise from the bridge is not audible everywhere in the hotel. Quite apart from whether 
such noise is properly identified as being greater than the noise level that would ordinarily originate 
from the roadway there are parts of the hotel that the plaintiff agrees are not affected by the noise 
from the deck grid. 

91     To say that any particular room is affected by the deck noise is to express a highly subjective 
assessment for not all guests who have stayed in any given room have complained either in person 
or through the complaint cards about the bridge deck noise. Mr. Gibbons in his examination for dis-
covery expressed the effect of the noise of the bridge in this way: 
 

 I have no specific recollection of a particular complaint coming from those 
rooms [Rooms 101, 103, 105, 210 and 215 which are in the main building] but 
given that they face towards the river and that's the direction from which the 
noise comes I think there is probably a strong likelihood that some noise problem 
that bridge reaches those rooms, I am a bit uncertain about that it's certainly not 
to the extent the rooms that are on the river would experience. 

92     Mr. Gibbons professed at trial to have been more informed when he testified at trial than he 
was at his examination for discovery. Given that Mr. Gibbons informed the defendant in December 
1996 that he was commencing these proceedings, his reply at trial with respect to at least those 
rooms causes me to question the reliability of such assertions given the absence of any reported 
complaints. 

93     I am reinforced in this concern by the fact that in examination of the comment cards contained 
in Exhibit 28, Tab 12, 1998 and Tab 13, 1999, Mr. Gibbons concedes that not one complaint card 
emanates from the main building in which Rooms 101, 103, 105, 210 and 215 are located. 
94     In the so-called tower area of the building there are four floors. This wing of the hotel is di-
vided into the North Tower which was constructed before the South Tower, which is closest to the 
Bridge. Historically, the North Tower had air conditioning, but only recently have some of the 
South Tower rooms been provided with air conditioners as a part of renovation plan. Mr. Gibbons 
agreed that in all rooms along the river, regardless of which tower, one can hear the general traffic 
before it reaches the Bridge. Also, he conceded that rooms with air conditioning are less likely to be 
the subject of complaints regarding the bridge/road noise than those without. 

95     The terms "standard" and "deluxe" were used in descriptions of the plaintiff's various rooms. 
Such terms do not provide much assistance since the determination of which rooms fall in each of 
these categories seems to have a subjective aspect. As with beauty, such classifications are in the 
eye of the beholder, particularly in respect of the furnishings and the refurbishments that have oc-
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curred with respect to various rooms. An example of this is the 1998 guest comment card comment-
ing on Room 436, a room described by Mr. Gibbons as a deluxe room. The card notes: 
 

 This hotel is not of the Coast Hotel standards though prices are. It is need of re-
furbishing, more attention to details, paint, fixtures and finishings, etc. If you 
wish to attract medium end trade ... . 

96     An examination of the guest comment cards reveals comments and complaints on a plethora 
of subjects; the noise caused by the bridge is only one of the sources of the complaints. In my re-
view of some 213 cards for 1998 there were 10 that complained of road noise, 5 related specifically 
to the bridge, 5 to road noise generally and/or mill sounds. There were substantially more com-
plaints about the condition of the hotel, its rooms and poor facilities than about any external noise. 
Generally compliments out-numbered complaints in 1998. 

97     In 1999 some 338 guest cards were also divided between complimentary and critical assess-
ments. Of those, 27 cards concerned noise, 15 of those complaints referred to traffic noise and of 
those 9 specifically refer to the bridge. The balance referred to noise within the hotel or emanating 
from the adjacent sawmill. A substantially greater number of complaints refer to the quality of the 
rooms and service within the hotel. 
98     The summary prepared by defence counsel categorizes complaints in a much more specific 
manner and I accept that summary as being accurate. In 1998 there were 213 guest cards. These 
consisted of the following: 
 

-  complaints about bridge noise - 11; 
-  complaints about internal noise in the hotel - 18; 
-  complaints about mill noise - 1; 
-  complaints about staff and service - 19; 
-  complaints about food and service - 13; 
-  complaints about the pool exercise area - 18; 
-  complaints about room quality - 10; 
-  complaints about bathroom quality apart from room quality -15; 
-  complaints about hotel's overall quality - 13; 
-  miscellaneous complaints - 10. 

There were 116 compliments. 

99     An examination of the 1998 cards with respect to Rooms 32 to 47, which are located on the 
first four floors of the South Tower, shows 11 bridge noise complaints, 33 other complaints and 55 
compliments. 
100     In 1999 there were 338 cards. These consisted as follows: 
 

-  complaints about bridge noise - 15; 
-  complaints about internal noise - 16; 
-  complaints about mill noise - 2; 
-  complaints about staff and service - 10; 
-  complaints about food service - 18; 
-  complaints about pool/exercise area - 4; 
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-  complaints about room quality - 34; 
-  complaints about bathrooms - 25; 
-  complaints about hotel quality overall - 6; 
-  other miscellaneous complaints - 27; 

There were 171 compliments. 
101     Again, in an examination of the cards regarding rooms 32 to 47 on each of the four floors on 
the South Tower shows 14 bridge noise complaints, 61 other cards including 9 for internal noise, 2 
for mill noise and 71 compliments. 

102     The plaintiff's position is that it has no control over the external noise problem, whereas the 
quality of rooms, room service and staff are problems over which the plaintiff can exert some con-
trol and remedial measures. That is not entirely correct given the various recommendations which 
were received in terms of the hotel facilities and the abatement of noise. 

103     The plaintiff establishes its room rates based upon the classification of the room. These are 
divided into either deluxe or standard rooms. The difference in the plaintiff's principal's mind essen-
tially lies in the furnishings of the room and where the room is located in the hotel. As rooms were 
refurbished in the course of the hotel's repair and maintenance program the classifications were re-
vised. Thus over the period of time since the plaintiff's purchase of the hotel its classifications have 
varied from time to time. 

104     As well posted room rates were not necessarily charged as preferred; government or other 
corporate customers often received discounts. Mr. Gibbons acknowledged that the posted room rate 
is rarely obtained in the hotel industry. 
105     Rooms are allocated on a first-come first-serve basis, with rooms allocated first to reserva-
tions and last to walk-in customers. Repeat customers are generally put in better rooms and are put 
in rooms in accordance with their expressed desires at the time of booking. 

106     Mr. Gibbons testified that while the level of the noise on the bridge has remained constant 
over the years he believes a cumulative effect of the noise is that the reputation of the hotel has 
worsened as more people cumulatively know about the noise problem. 
107     In his examination for discovery at Question 185 Mr. Gibbons testified in part: 
 

 The ... I, I wouldn't say that the objectionable noise on the bridge has caused a 
decline in occupancy on a cumulative basis from 1985 and 1999 except perhaps 
to a marginal extent ... from some point in time after the bridge was built I guess 
from my experience in this business is what happens is early on people come and 
stay at the hotel and not expecting that bridge noise so probably in the first year 
or two it may have had a lesser effect than it had beyond that period of time ... I 
don't know when that would hit its peak but probably a few years after the hotel 
was built it would start to become generally known there was a noise problem in 
the hotel and from that point on there has been a reduced occupancy in the hotel 
because of the bridge. 

108     Mr. Gibbons in his examination for discovery was unable to opine the effect in terms of oc-
cupancy other than to express his subjective view that there had been a decline. He also acknowl-
edged other factors and variables would affect the occupancy rates. Mr. Gibbons' opinion was that 
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the resolution of the noise complaints lay with the defendant's bridge and not with any modifica-
tions to the hotel notwithstanding that the plaintiff was capable of undertaking such work and Mr. 
Gibbons thought it would be "a good investment." 
109     The plaintiff called a number of staff, former staff and customers who testified about the 
bridge noise. Louise Little, a former front desk clerk testified that when assigning hotel rooms the 
area closest to the bridge would be the last to be filled. Ms. Little dramatized the bridge noise when 
she testified that: 
 

 We almost dreaded it when you were [a] full house because we knew we had to 
put people right by the bridge. 

110     The efficacy of this statement is put into question by the evidence of complaints recorded in 
the guest comment cards and the lack of any record of any oral complaints even after this action 
was begun. Ms. Little in response to a question about referring people to the plaintiff's hotel ob-
served that such guests "would be happy with most of the rooms there." 

111     She testified that on average while she was at the hotel there would be one complaint a day 
about the bridge noise with complaints in the summer running twice those in the winter. 

112     Linda McPherson worked in the plaintiff's hotel from 1981 to 1999 and since 1992 she was 
the manager. She said that some guests when reserving rooms would request a room away from the 
bridge and that as a matter of policy the hotel would first fill the rooms furthest away from the 
bridge. She, like Ms. Little, testified that on average there was a complaint a day about the bridge. 

113     Her experience in the plaintiff's hotel was that there was a constant process of maintenance 
and upgrading the hotel which was viewed as the "premier hotel in the City of Courtenay." I pause 
to say there seems to be little question that the plaintiff's hotel was the only "full service" hotel in 
the Courtenay area. 

114     Ms. McPherson was aware of the bridge noise since 1981 and she testified that during her 
tenure at the hotel rooms nearest the bridge were without air conditioning despite the funds made 
available for the maintenance and upgrading of other areas of the hotel. Notwithstanding that there 
had been complaints in the guest cards on other noise subjects Ms. McPherson suggested that there 
"really wasn't any other noise problem." 
115     Sherry Lynn McHutcheon worked at the hotel from 1979 until 1990. She held various posi-
tions including that of assistant manager. She testified that the bridge noise was the major source of 
guest complaints and that they were on a daily basis. She said that the noise from the bridge was 
noticeable at the hotel from right after the hotel was built and as traffic increased the noise became 
worse. During her period of working under the plaintiff's ownership she said there was a continual 
program of upgrading the hotel's facilities. She described the hotel as the "number one full facility 
hotel" in the Comox Valley. She testified that during her tenure at the hotel it was the North Tower 
that had air conditioning whereas the South Tower which was closer to the bridge did not. She said 
that after the plaintiff's purchase of the hotel it was not managed as well as it had been under Mr. 
Howe. 
116     Ms. Bigelow has been the room manager at the hotel since 1997 and has worked there since 
1990. She said complaints including those on the comment cards about the bridge noise outweighed 
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other complaints. She testified that the bridge complaints were about "50-50" with the total com-
plaints. 

117     Such assertions are not substantiated by the guest cards. 
118     In 1999 she said air conditioning had been installed in some of the rooms of the South Tower 
but it was her view that such improvements had not resolved the complaints about the bridge noise. 
She did agree that there were complaints about noise from within the hotel and conceded in cross-
examination that she and other staff received noise complaints about noise within the hotel from 
time to time as well as noise from the nearby sawmill in addition to those in respect of the road 
and/or bridge. 
119     Jonathan Cross is the current manager of the hotel and has been since January of 1999. He 
had worked in the hotel industry prior to coming to Courtenay. He testified that he stayed for a peri-
od of time upon his arrival in a suite away from the bridge and noticed in January and February that 
if the windows were open noise from the bridge would occur and would wake him up, but even if 
the windows were closed and the air conditioning was on he would be awoken once a night. 

120     Mr. Cross was not asked why he would have the air conditioning on that time of the year. 
Mr. Cross remained in the suite and did not change rooms for the six week period he had accommo-
dation in the hotel. He opined that the bridge noise is the single largest complaint as it relates to the 
renting of rooms. 

121     Mr. Cross opined that 90% of the room complaints were about the bridge noise, a figure that 
is not borne out by the guest cards or the evidence of other staff. Mr. Cross testified that the hotel 
operated at approximately a 65% occupancy rate over the year or some 23,000 room nights a year 
being rented out. He said that on that basis approximately 1% of hotel guests on a room basis com-
plained on the cards. Mr. Cross opined that the sawmill had no effect on the hotel despite the fact 
that there had been complaints received. 

122     Mr. Cross calculated between August 29 and September 11 and on a room basis additional 
revenue from other operations such as the bar, dining room, telephones, amounted to a gross reve-
nue of $4.96 less the cost of servicing those operations for a gross profit of $3.21 per room. As well 
he calculated that the variable costs per room between 1993 and 1999 range from $14.19 to $18.06. 

123     Mr. Cross' background in the hotel industry in Canada involved management of hotels in 
Yellowknife and Iquailuit and it was his opinion based in part upon certain assumptions involving 
spending patterns of business people in terms of what is charged for rooms and what is not that the-
se additional revenues per room are received from the other services in the hotel. He conceded that 
his opinion was "an educated guess". 
124     Mr. Cross testified that almost on a daily basis customers were moved to other rooms in the 
hotel because of complaints about the bridge noise. No record was kept of such moves despite Mr. 
Cross' awareness of this litigation since his engagement by the plaintiff. Mr. Cross agreed that the 
weak economy has not helped the hotel business but that the hotel has striven to increase its market 
share by virtue of an ongoing program of maintenance and capital expenditures. 

125     John Muir, the operator of a restaurant on the other side of the 17th Street crossing, testified 
as a resident of the Comox Valley that he was aware of the bridge noise as well and the noise of the 
lumber mill that operates across from his restaurant. He said that the bridge does not affect his busi-
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ness. In the three years he operated before the trial he spoke to two patrons of his restaurant who 
complained of bridge noise whilst staying at the hotel. 

126     Ward Morrison is a hospitality consultant and testified on behalf of the plaintiff. He was 
qualified as an expert in this field. Mr. Morrison prepared a report (Exhibit 3, Tab 10) and a subse-
quent rebuttal report (Exhibit 3, Tab 16). Mr. Morrison has had an association with this hotel from 
his days working for the Receiver in the early 1980s and his firm has been consulted by Mr. Gib-
bons whom he has known for some 25 years. Upon his being retained to prepare the original report 
Mr. Morrison gathered information from Mr. Gibbons and the hotel staff and agreed that he had 
been told by Mr. Gibbons that three-quarters of the 111 rental rooms in the hotel were effected by 
the bridge noise. Early in his retainer Mr. Morrison said that either Mr. Gibbons told him or that he 
estimated to him that the loss was $5.00 a room per night on average and the occupancy was re-
duced by an overall 5% because of the bridge noise. Mr. Morrison appears to have come to the con-
clusion in terms of the "bad" rooms. 
127     Mr. Morrison in his report opined that as a consequence of the bridge noise there is an over-
all room reduction of $1.85 per night. Mr. Morrison did this by taking the 15th of each month for a 
year and then comparing the amount of rent, frequency of occupation for each room and a series of 
classifications and categorized specific rooms most noisy and moderately noisy or slightly noisy. 
He included the rooms in the four floors of the South Tower directly facing the bridge as being the 
noisiest, those at the north tower as moderately noisy, and those in the main building as the least 
noisy. Mr. Morrison opined that there is an average differential in the average room rate in the nois-
iest area being 40 rooms and the other 71 rooms of $1.85 which was applied to all rooms in the ho-
tel. Mr. Morrison agreed that the 40 rooms which he regarded as the noisiest rooms would fall under 
the classification of standard rather than deluxe rooms. 
128     Mr. Stewart Instance, an expert in the field of hospitality testified for the plaintiff. He is a 
licensed real estate agent specializing in hotel sales. Mr. Instance opined that there were 64 noisy 
rooms in the hotel and 47 quiet ones. 

129     Having made this distinction he raised a further dichotomy between the most and least noisy 
in the noisy room category. 

130     Mr. Instance concluded that the 64 noisy rooms actually had a higher average daily room rate 
than the 47 quiet rooms ($73.65 to $69.41) which he attributed to a difference in room location but 
that the occupancy rate of these rooms was lower. Thus he concluded that the 64 rooms were "under 
performing" and that 56 of the 64 rooms should have obtained a premium rate because of the nature 
and quality of those rooms which he estimated to be $5.50 per room. He did not express an opinion 
as to why the noisy rooms should command a higher price if they are occupied less frequently. Mr. 
Instance, unlike myself, had the benefit of reading guest comment cards from 1994 to 1997 inclu-
sive. These were not produced in evidence. He said that many referred to bridge noise but did not 
quantify them in relation to the number of cards for those years. Mr. Instance summarized his calcu-
lations by using a graph as follows: 

[Editor's note: The graph cannot be displayed online.] 
131     Mr. Instance speculated that the higher rates for the river view non-renovated noisy rooms 
over those for the river view renovated noisy rooms might be obtained in the tourist season whereas 
the other would be obtained from regular visitors who would be aware of the noise but would pay 
lower corporate rates. Such speculation merely illustrates substantial variables that enter into the 
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formulation of such opinions when there is no empirical data. Mr. Instance also speculated as to the 
discounting of prices "to overcome the noise reputation". Apart from evidence of some complaints 
about bridge noise, there was simply no evidence of any complaints from travel agents or tour oper-
ators which would result in loss of repeat business. Mr. Instance assumed the hotel had a reputation 
for noisy rooms, such as to precipitate such discounting. 
132     Mr. Instance agreed that it would have been helpful to have more data upon which to formu-
late his opinions. 
133     Mr. Taunton is an economist with experience in assessing financial loss. He has no particular 
experience in the hotel industry. Mr. Taunton compared average room rates and occupancy rates at 
the plaintiff's hotel with three other Coast chain hotels in Nanaimo, Port Alberni and Campbell Riv-
er. The basis of that approach was to assume that the plaintiff's hotel had a bridge noise problem 
that all the others did not and attempt to isolate the impact of the bridge noise on the revenue of the 
hotel. 
134     Mr. Taunton acknowledged that there are a number of variables that would result in different 
revenue per room results in these various hotels, taking into account room rates and occupancy 
rates. These included different local economies, whether upgrading activities were under way, local 
circumstances, hotel occupancies such as local construction projects under way and how they would 
pertain at any given time to each of the communities used in the analysis. Mr. Taunton gave no 
studies in these variables. He did observe that in the early 1990's the hotel was able to command a 
higher revenue per room than the hotel in Port Alberni but could give no reasons for that other than 
the existence of these variable undefined factors. Mr. Taunton assumed that the bridge noise did not 
vary in terms of its effect upon the guests, notwithstanding the variable room revenue over the ten 
year period he reported upon. Mr. Taunton concluded that the past loss of income would range from 
$2,896,748 to $3,970,336. The variance depends on whether the revenues per occupied room are 
compared with all three other hotels or just the hotel with the lowest revenue per occupied room in 
that group of three and is predicated upon two assumptions he was given by the plaintiff being: 
 

(1)  occupancy rates have been lower than they should have been; 
(2)  revenue per room has also been lower than it otherwise should have been but for 

the noise emanating from the bridge. 

135     It also assumed a loss per room of other expenditures calculated by Mr. Cross in the amount 
of $3.21. Mr. Taunton then calculated the future loss of income in the range of $1,503,608 to 
$3,422,245 depending again upon which comparison was used in terms of the other three Coast ho-
tels or the hotel of that group with the lowest average room revenue. Mr. Taunton did not take into 
account the effect of the impending bypass of Courtenay of the Island Highway. 
136     A number of witnesses were called with respect to the measurement of sound external to the 
hotel. In their evidence they testified about sound by referring to the decibels or dbA as a measure 
of sound that has been altered in terms of frequency to mimic the way the human ear responds. The 
more objective method is a simple recording of db as opposed to dbA. In these reasons, dbA refers 
to that altered frequency so as to give a consistency to the evidence of the witnesses who testified in 
this respect. 
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137     Mr. Wakefield in his 1998 report (Exhibit 3, Tab 2) produced a thermometer graph that gives 
examples of different decibel levels. A 10 decibel increase is perceived by the human ear as an in-
crease of loudness by a factor of two. 
138     Michael Noble is an expert in the field of acoustics. A significant portion of his work in-
volves noise mitigation for building owners. His report dated August 12, 1998, under the letter 
headed BKL Consultants, is a commentary upon reports in 1991 and 1998 by Mr. Wakefield and a 
comparison of their results to his own report in 1998. His report as revised on November 12, 1999, 
concerns itself with his own observations and conclusions in terms of remedial measures. In the 
preparation of this report, measurements were taken from specific rooms. Mr. Noble in his report 
observed that a "person's annoyance due to noise is influenced mainly by overall rise times signal to 
noise ratio and tonality". In his remarks on the subject of annoyance as opposed to the objective 
measurement of noise levels, Mr. Noble states "human variability to noise annoyance makes it im-
possible to predict the degree of any individual guest's susceptibility to specific sounds". Thus, Mr. 
Noble employed a methodology to indicate a "community or group reaction to a particular noise 
condition." 
139     Mr. Noble, in making his measurements, concluded there was an approximately 20 decibel 
rise in the 200 to 250 Hz band when a car's tires cross the metal grid and this rise and fall occurs 
over an approximately a two and a half second period. He said that other noises such as the noise 
from the sawmill, and the ambient traffic noise did not mask the unusual tonal nature of the grid 
deck noise. Mr. Noble also observed in his testing that there were other sounds that exceeded noise 
from the bridge deck, such as trucks with faulty mufflers, emergency sirens and vehicles sounding 
their horns. 

140     A community response can only be formed by calculating the average individual response. 
Mr. Noble observes that for a community to display and observe a reaction "there must already be a 
high level of individual annoyance within the community." Mr. Noble also refers to a study done by 
J.M. Cuschieri drawn to his attention by the plaintiff on the characteristic tonal noise made by vehi-
cles passing over the metal grid of the deck bridge. 
141     There seems little question as to the characteristic nature of this tone; all experts agree on its 
uniqueness. Mr. Noble opines that elimination of the deck bridge would reduce noise levels by 
about 10 dbA (as opposed to Mr. Wakefield's 13 dbA) which in subjective terms is a halving of the 
loudness. Mr. Noble opines that if the source of the noise cannot or will not be corrected the plain-
tiff has certain options to isolate the noise. These steps include increasing the thickness of the glass, 
enclosing the balconies, the installation of air conditioners, the latter of which would permit doors 
to remain closed and thus block the path of the intrusive noise. These methods, he says, would re-
sult in a noise reduction of 10-20 dbA. 
142     He testified that increasing wall insulation would not reduce noise as the windows and patio 
doors were the main path of sound rather than the walls. Thus, his focus was on the improvement of 
glazing. The plaintiff has not undertaken such steps. It has only been most recently that the plaintiff 
has begun to install air conditioning in the South Tower in the rooms most affected by the sound. 
143     Mr. Noble summed up the object of noise mitigation when he observed that "if you have 
enough of a reduction or enough of a background [inside] the [tone] from the bridge it can get close 
to the background and eventually will disappear." With the bridge noise tone being some 20 deci-
bels above background it is, in Mr. Noble's view, necessary to provide isolation to that degree to 
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have the tonal noise disappear into the background noises which include general traffic noise, 
sawmill noises and other noises within the hotel. Alternatively, the background noise level would 
have to be raised to that of the tonal, a solution which Mr. Noble viewed as less than acceptable. I 
would agree. Mr. Noble viewed air conditioning installation alone in the hotel as incapable of 
providing a solution. 
144     In his critique of the 1998 Wakefield report, Mr. Noble said that the author of that report had 
shifted the measurement of the rapid noise rises as had been done in 1991 to an averaging of sound 
over the longer term and by doing so had flattened the noise level from the bridge. 

145     This, he said, distorted what was occurring when the grid noise rose rapidly in the approxi-
mate two second span and disappeared. 

146     Mr. Wakefield is an admitted expert in the field of acoustics. He is an acoustical engineer 
and prepared the report in 1981 to which I have already referred. Mr. Wakefield said that following 
his report no changes were made to the metal span of that bridge or that of the bridge over 17th 
Street. He was engaged by the defendant to prepare a report in 1991. 

147     Mr. Wakefield testified that in preparation for the 1991 report "all of the noises were taken 
into account and their energy converted in an average over the total time of measurement which was 
some 15 hours." 
148     Typically, for rooms nearest the bridge the measurements done by Mr. Wakefield were 67 
decibels on the outside of the room, 53.7 inside the room with the windows open three inches, and 
42.7 inside the room with the windows closed. Mr. Wakefield opined that while the deck of the 
bridge created the most prominent element it was not the only source of noise. The purpose of the 
report was to determine whether the defendant's policy of noise mitigation regarding road noises 
should be invoked. Mr. Wakefield concluded that the noise was not such as to invoke that policy 
given that the plaintiff's hotel was not in a residential area and the road was not a freeway nor the 
bridge an express freeway. But, he concluded that the situation was a special case worthy of invok-
ing the policy. Mr. Wakefield concluded that with the doors and windows closed the room tested 
was capable of being slept in as the decibel level was measured at 43 decibels. 
149     Mr. Wakefield prepared a report in 1998 which dealt with specific proposals for noise 
abatement in the hotel. In the preparation of that report he did further noise measurements in Room 
445, a room closest to the bridge and reported on a Sunday evening that the balcony noise on an av-
erage basis was 57 and inside 31 to 33 db. When the adjacent mill began to operate the next morn-
ing levels increased to 68.6 and 42.6 respectively. At Room 332, which is the furthest away from 
the bridge on the 3rd floor, the decibel levels outside and inside were on an average 5 decibels low-
er than those in Room 445. However, according to Mr. Wakefield, the noise inside each room with 
the windows and doors closed was 25 to 26 decibels despite the fact that Room 445 had single 
glazed patio doors and Room 332 had a double glazed patio door. His conclusion was that "to ren-
der the bridge deck tones essentially inaudible they need to be brought well below the background 
noise levels in each room", a conclusion similar to that reached by Mr. Nobel. Mr. Wakefield ob-
served that the then installed air conditioning when on, created a decibel level in the room of ap-
proximately 50.6, an unacceptable level over the existing background noise of 35 to 40 decibels. 
Thus, to make the bridge sound inaudible a reduction of some 10 decibels had to be achieved. 
150     He proposed improvements to the glass doors and the use of what is called a silencer on the 
air conditioning. Mr. Wakefield agreed that in his 1991 report he focused on the individual tone 
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events rather than the longer term community noise averages and that the approach taken by himself 
in 1991 and Mr. Nobel in 1998 were appropriate for focusing on the tone itself rather than average 
levels. His approach in 1998 he conceded was different and was based on long-term averaging con-
cepts which resulted in the so-called normal community noise level increase of 2 decibels. 

151     The effect of such averaging process is obvious. Single high noise events when averaged into 
a longer time span would average significantly less than the simple single event. 

152     Mr. Wakefield agrees that there was a substantial difference in focus between his 1991 and 
1998 reports. 

153     Mr. Proudfoot is the North Island District Manager for the defendant Ministry of Transport 
and Highways. He described the history of the relationship between the plaintiff in the persona of 
Mr. Gibbons and the Ministry of Transport and Highways. It is clear from Mr. Proudfoot's evidence 
that various remedial measures were discussed within the Ministry of Transport with the conclusion 
was that in terms of cost and feasibility, there was no reasonable modification that could be made. 
154     Exhibits 31 and 32 were filed by Ms. Giles, the plaintiff's accountant. They set out the reve-
nue and room rates for each of the hotel rooms on the 15th day of each month from 1996 to 1999 
inclusive. Ms. Giles purported to distinguish between good rooms (those not affected by bridge 
noise) and bad rooms (those that were). In cross-examination it was clear that this description of 
each room was one dictated to her by the Hotel Manager, Mr. Cross. The good and bad descriptions 
fit with the room description of Mr. Morris and Mr. Instance. These two exhibits establish the fol-
lowing: 
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155     William Bastin is an expert in the hotel industry for British Columbia, Vancouver Island and 
the Courtenay areas. He has been involved extensively in the appraisal and valuation of hotels for 
some 20 years. He co-authored a report dated December 10th, 1999. The report distinguishes be-
tween the portions he prepared and those prepared by his co-author, Mr. Harry, who also testified. 

156     He visited the Westerly in November 1999. Mr. Bastin opined the plaintiff's hotel was one 
that contained "quite a cross-section in terms of qualities [of rooms] within it." This conclusion was 
based on his examination of a number of rooms in the hotel which were largely unrenovated, along 
with others which had been improved. 

157     Mr. Bastin disagreed with Mr. Morrison's report that Courtenay is a destination area. Mr. 
Bastin opined that Courtenay did not offer destination activities, such as salmon fishing offered in 
the Campbell River area, but rather was a drive-through-stop-off sort of community and that Mount 
Washington Ski Resort tended to attract local skiers or those who stayed on the mountain. Mr. Bas-
tin testified that there is no correlation between population growth and increased occupancy levels 
as suggested by Mr. Morrison and that Courtenay had occupancy levels below those attained in ei-
ther Campbell River or Port Alberni by reason of the difference in markets. He said that the markets 
in all three communities were different and could not be compared in the way Mr. Morrison had 
done. 
158     Mr. Bastin testified that the plaintiff's concept of renovation was not that observed in the in-
dustry in that while aspects of a room may be renovated other aspects merely involved the moving 
of furniture from one room to another. He observed that this hotel had 3 or 4 different types of fur-
niture suggesting such moves from room to room. 
159     Mr. Bastin opined that there was a recognized schedule for renovation in the hotel industry 
and that 7 to 8 years would be the maximum time for that to occur. He said that the renovations 
done by the plaintiff and as testified to by Mr. Gibbons in 1988-90 would be dated and not in accord 
with recognized schedules of renovation. 
160     Mr. Bastin noted that Mr. Cross, the Manager, had expressed the view that Mr. Gibbons was 
cautious about how he spent money. The balance sheets that Mr. Bastin reviewed did not differenti-
ate between renovations and regular maintenance. 

161     Mr. Bastin, aware from his discussions with Mr. Cross that there were some 20 rooms in 
which air conditioning had been placed, stated in his report that the absence of air conditioning was 
a negative feature, a comment he said in cross-examination that he should have qualified by men-
tioning the 20 units. He assumed incorrectly that that referred only to 20 units of air conditioning in 
the hotel rather than 20 new units of air conditioning. 
162     Mr. Bastin testified that in the process of purchasing a hotel it is necessary to undertake an 
extensive inquiry process often referred to as "due diligence" in the course of which various inquir-
ies are made about the hotel, its operations and local conditions. Within the hotel itself, these inquir-
ies would include interviews with staff members, review of financial information as may be availa-
ble, review of comment cards as well as on-site inspection and, indeed, overnighting in the hotel by 
the inquirer. He said that this process takes multiple days to complete. He said the risk of not mak-
ing those inquiries is that a purchaser may not be aware of significant issues affecting the operations 
of the hotel. He viewed as significant Mr. Gibbons' failure to make himself aware of the existing 
bridge noise. 
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163     Mr. Bastin opined that the river view rooms were not rooms for which a premium rate could 
be charged by reason of the fact that across the river were aesthetically unpleasing commercial ac-
tivities and that the balconies themselves were very small. He said premiums cannot be charged un-
less the guest perceives the benefit for themselves beyond that of the normal rooms which in his 
opinion did not exist within the hotel. Mr. Bastin did not accept that the premiums of $10.00 or even 
$5.00 could be charged for such rooms contrary to the views of Mr. Morrison and Mr. Instance. 

164     Mr. Bastin, despite his work on Vancouver Island, was unaware of any reputation the plain-
tiff's hotel had for disturbing bridge noise. 

165     The efficacy of that evidence is supported by the guests who testified that they would stay 
repeatedly at the hotel and while testifying that they sought quiet rooms, none suggested any disin-
clination to stay at the Westerly. 
166     Mr. Bastin, however, did offer explanations to why occupancy rates for the hotel had de-
clined in the 1996-1999 period. He stated that a general decline in the occupancy experienced by 
other hotels in the area suggested a global rather than a specific trend. In addition, he suggested that 
the quality of the plaintiff's hotel had declined over the years. He also cited the creation of addition-
al accommodation at Mount Washington which obviated the need for accommodation in Courtenay 
itself, the reduction in the size of the Canadian Forces Base at Comox, a decline in fishing and tour-
ism, and the alignment of other hotels in the Courtenay area with chains such as Best Western and 
Travellers. 
167     Mr. Bastin described other hotels that experienced noise problems and stated that most mod-
ern hotels do not have opening windows. 
168     Mr. Bastin conceded that he had not put all that was contained in his notes into the report, but 
stated that his overall opinion of the hotel as expressed in his report did not change because of the 
items not included or by reason of specific matters such as the number of concrete walls in rooms 
and the number of air conditioning units. His overall opinion was that this hotel's accommodation 
was average or below average for such a hotel. 

169     Mr. Glen Harry, an expert in accounting, business evaluation and loss calculation stated that: 
 

 The present loss of income due to road noise from the bridge may be nil or at 
least immeasurable. 

170     After he had been provided with exhibits 31 and 32 during the course of his evidence at trial 
he did a further analysis of the floor level occupancy and room rates. He concluded that the first 
floor had a substantially lower occupancy rate than the three floors of the so-called noisy or bad 
rooms above it. In exhibit 39 he conducted an analysis by deducting the first floor rooms and then 
comparing them to the so-called good or quiet rooms elsewhere in the hotel. The 1998 resulting 
rev/par (room rates as function of occupancy rates) of these three floors as compared to good rooms 
shows a remarkable consistency between the two ($40.09 v. $40.18 in 1996). The room rates of the 
bad rooms exceeded that of the good rooms by $70.25 v. $68.19 per night. 

171     For 1999 a similar result was obtained with a rev/par of $50.11 v. $51.35 and room rates of 
$78.10 compared to $78.42. Mr. Harry then removed the third floor and compared the second and 
fourth floors rev/pars to those of the good rooms. He concluded a rev/par of $42.86 for the second 
and fourth floor noisy or bad rooms as compared to a rev/par of $40.18 for the quiet or good rooms 
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in 1996 and $52.76 compared to $51.35 for 1999. Upon these figures Mr. Harry opined that there 
could be no loss from the so-called bad rooms caused by external noise from the bridge as there was 
no reduction in the rev/par as a result of the bridge noise because all of the floors 1, 2, and 3 are 
equally exposed to the noise. He concluded that there must be some other cause for the lower occu-
pancy rates on the 1st floor. It is to be observed that the "good" rooms are, for the most part, located 
in the main structure and the north end of the North Tower. Mr. Harry, using the plaintiff's figures 
in a graph form (exhibit 40) compared the average occupancy rates between 1987 and 1999 which 
showed a rise from 1987 to 1989; a fall in 1991; a rise in 1995; and a fall in 1999 which saw occu-
pancy rates range in that period of time from 48.8% to 65.94%. 
172     In that same period room rates gradually rose from $46.89 to $77.45. Likewise, the operating 
income of the hotel before financing and management fees rises and falls throughout the period of 
1987 to 1999 with no particular pattern or comparison of patterns with occupancy rates. 

173     Mr. Harry opined that there was no loss of income as a consequence of bridge noise and in 
particular no loss as such suggested by Mr. Instance or Mr. Thompson. In terms of decline and oc-
cupancy rates, Mr. Harry testified that the 1991 decline was consistent with a recession that oc-
curred generally in British Columbia in that period of time. Declines from 1995 were consistent 
with two competitors Best Western and Travelodge aligning themselves with national marketing 
change in that same period of time, the expansion of on-hill accommodation in Mount Washington 
and the reduction of the staffing of Canadian Forces Base in Comox all of which he said occurred 
since 1994-95 peak years. 

174     The three graphs depicting occupation rates, annual room rates and operating income are not 
consistent with any continual or snowballing effect of the bridge noise upon the hotel's reputation 
and, thus, occupancy or room rates. The variable nature of the graphs does not suggest a pattern 
based upon a continual interference. Mr. Harry also considered the income contribution to the ho-
tel's operation from room rentals and other operations such as the bar, food, beer and wine store. In 
the period of 1987 to 1999 such income from rooms has generally increased, except for a slight 
drop between 1989 and 1991 and then a rise to 1994 and dropping off by almost two-thirds in 1999. 
Such trends for room income is not, Mr. Harry testified, consistent with the detrimental effect of a 
continual interference such as the bridge noise upon room rental operations. 
175     Mr. Harry testified that in hotels it is common to fill good rooms first and bad rooms last. 
When one considers the highest occupancy rate that this hotel achieved was 66%, it is clear that this 
hotel was rarely if ever filled. The consequence of that, he said, was that the "bad rooms" at least (in 
the mind of the hotel management) would inevitably show a lower occupancy rate than other rooms. 
176     Mr. Harry opined that if the bridge noise did affect the income stream of the Westerly then it 
had done so for some four and a half years prior to the plaintiff's purchase; therefore, the effect of 
the bridge noise on the hotel's income stream would have been apparent for some time. Thus, he 
concluded that the valuations reached took into account the income stream as it existed at that time. 
The 1985 appraisal was based upon discounted income was for $2.8 million dollars; the 1987 ap-
praisal done on an income stream some 15 months after purchase was $3,500,000. The plaintiff 
purchased this hotel for $2,450,000 inclusive of some $30,000 of inventories. 

177     Mr. Harry agreed that if there was a bridge noise and if people were leaving and not coming 
back as a result, the growth of the Westerly would have been higher if there were no bridge noise 
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notwithstanding the other economic factors that influenced the rise and fall exhibited in exhibit 40, 
the graph prepared by Mr. Harry. 

178     Mr. Harry, however, relying upon Ms. Giles' spreadsheets (exhibit 31 & 32) opined that the 
bad rooms were filled as much as the good rooms. 

179     Mr. Instance was recalled in rebuttal. Mr. Instance generally agreed with the accounting 
principles used by Mr. Harry in his analysis despite a difference over whether a management fee 
should be taken out or left in when assessing gross profits. Mr. Instance would have taken out the 
first floor rooms of the good areas of the Westerly (i.e. the main building substantially) and in doing 
so come to a different conclusion as to the rev/par of good and bad rooms. Given that the first floor 
good rooms are substantially in the main building (a 2-storey structure) and a small portion of the 
North Tower, such an exclusion in my view would have created a substantial distortion. 
180     Eleanore Chan, a management consultant, testified for the defendant. She did an evaluation 
investigation of the Travelodge Hotel in Courtenay in 1996. That investigation she said lasted from 
2-4 weeks and involved a 2-day stay in Courtenay. In the course of doing so, she visited the plain-
tiff's hotel for comparative purposes. There she spoke to Linda McPherson who testified for the 
plaintiff in this trial. Ms. Chan testified that Ms. McPherson told her that there had been a decline in 
occupancy from the levels of 60% - 65% because many skiers were now staying in accommodation 
on Mount Washington rather than in Courtenay and that there had been cutbacks in the military 
base as well as funding for Provincial and Federal Government meetings. She also informed Ms. 
Chan that "everyone else in town was lower" and that the average daily rates were not keeping up 
with inflation. Ms. Chan said Ms. McPherson also told her the city was not a destination area but 
that golf was the "biggest thing". Such evidence while anecdotal is consistent with the opinions of 
Mr. Bastin. 
181     Barry Wood, who has been the manager of the Courtenay Chamber of Commerce Infor-
mation Centre since 1992 testified. Mr. Wood's office received complaints from time to time in re-
spect of the Westerly but he said they were rare. He said he has never had a formal complaint about 
bridge noise at the plaintiff's hotel and was not aware of it from his visits to the hotel. He said that 
he has heard second-hand comments about it. 

182     He regarded the plaintiff's hotel as the only full-service hotel in the Courtenay area. 
183     Mr. Brett has worked for the bridge branch of the defendant's Ministry of Transport and 
Highways since 1986. He is the chief engineer. In 1991 he obtained the opinion of Mr. Wakefield as 
to proposed changes of the bridge decking. He was aware of investigations in 1981 regarding the 
alleged noise emanating from the bridge deck of the Okanagan Lake Bridge and the studies done 
regarding that bridge, the similar bridge in Victoria and the 17th Street bridge. He was also aware of 
Mr. Prince's report prepared for trial in which the cost of various alternatives to the bridge decking 
were considered. From his experience with other deck replacements, Mr. Brett was of the view that 
to replace the existing deck with another similar but different type of design would cost substantial-
ly more than a commercially available product that itself was estimated between $300,000 and 
$450,000. He has not caused an estimate for such a deck to be undertaken given the protype nature 
of such a design and the uncertainty with respect to whether such a new deck would result in any 
amelioration of sound. 
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184     Mr. Cross was called again in rebuttal to Mr. Bastin's evidence about his visit to the Wester-
ly. When reviewing Mr. Cross's recollections of that meeting I am of the view that Mr. Cross as-
sumed the mantle of an advocate for his employer's cause. Mr. Cross took no notes of that meeting. 
185     Mr. Cross's assertions that Mr. Bastin conceded on behalf of the defendant that there was a 
loss suffered by the Westerly and said that the defendant wished to settle is simply unbelievable. I 
prefer Mr. Bastin's recollection for the purpose of the visit and what he says he was told by Mr. 
Cross. 
186     The defendant filed a report of Dr. Rosekin on the subject of sleep complaints by guests in 
the hotel. Dr. Rosekin is a recognized expert in sleep disturbance. The gist of Dr. Rosekin's report is 
that self-reported sleep disturbances are inherently unreliable given the wide range of factors that 
affect or disturb sleep. Dr. Rosekin set out nine factors that he said would cause sleep complaints. 
187     These factors include such phenomena as first night affect where the first sleep in an unfa-
miliar environment is unsatisfactory with improved sleep on subsequent nights; stress including ex-
pectations of poor sleep; environmental factors such as light temperature fluctuation. Dr. Rosekin 
opined that noise which would affect sleep depended upon the stage of sleep in which the noise oc-
curs but that average auditory awakening thresholds for a 22-year-old was some 82 decibels, for a 
44 year old 70 decibels, and for a 62 year old 60 decibels all of which were greater than the bridge 
deck noise measured inside the Westerly (42 to 93 decibels) when the door was closed. Indeed, on 
the balconies the measured bridge noise was 67 decibels which would have woken no one but the 
62 year old. 

188     The plaintiff's claim is in nuisance. The essence of the tort of nuisance is interference with 
another person's enjoyment of their land. Nuisance is generally found where there is an unreasona-
ble physical interference with another's land but is not confined to simply physical matters and may 
involve more intangible effects such as smells, noise and even light. 

189     As observed by Cohen J. in Kenney v. Schuster Real Estate (19 June 1990), Vancouver Reg-
istry, C874184 (B.C.S.C.), [1990] B.C.J. No. 1420, the test for nuisance is whether: 
 

 ...the defendant's use of this land interfered with the use and enjoyment of the 
plaintiffs' land and is that interference unreasonable? 

190     As observed by Cohen J. it is not "every smell, whiff of smoke, sound of machinery or music 
which will entitle the indignant plaintiff to recover." The consideration of whether one's use of land 
constitutes actionable nuisance must, as observed by Cohen J., involve a consideration of 
 

 "the nature of the act complained of and the nature of the injury suffered. Con-
sideration must also be given to the character of the neighbourhood...the frequen-
cy of the occurrence...its duration... . The social utility of the conduct complained 
of must be weighed against the significance of the injury caused and the value of 
the interests sought to be protected." 

191     A claim of nuisance contemplates something more than mere annoyance. It must perforce 
involve some act that causes "physical injury to land or substantially interfering with the use or en-
joyment of land...where, in light of the all of the surrounding circumstances, injury or interference is 
held to be unreasonable," (St. Pierre et al v. Minister of Transport and Communications (1987), 39 
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D.L.R. (4th) 10 at 16 (S.C.C.) adopting the definition of nuisance contained in Street, The Law of 
Torts, 6th ed. (London: Butterworths, 1976) at 219.) 

192     In St. Pierre, the plaintiff had complained that a highway unreasonably interfered with the 
use of land. At 18 McIntyre J. for the Court held that: 
 

 Highways are necessary: they cause disruption. In the balancing process inherent 
in the law of nuisance, their utility for the public good far outweighs the disrup-
tion and injury which is visited upon some enjoining lands. 

193     Here I observe that it was not a matter of coincidence that the Westerly was built where it 
was. It is reasonable to conclude that the site was chosen in anticipation of the announced construc-
tion of the 17th Street Bridge which would bring Island Highway traffic through that part of Cour-
tenay and thus expose the hotel to the travelling public. The significance of its location was reiterat-
ed in Mr. Gibbons' letter to the Ministry of Transportation and Highways in August of 1995 when 
he complained about access off 17th Street to the hotel. 

194     The plaintiff claimed that the defendant was negligent when it decided to build a bascule 
bridge instead of a retractable bridge. No law was proferred by the plaintiff in support of the propo-
sition that a planning department could be negligent in its choice of bridge nor was this claim really 
advanced at trial. In my view, the change of plans was part of an on-going planning process. The 
defendant is charged with the responsibility of providing highways; matters of site and style of con-
struction are matters entirely within the scope of their responsibility. That the design engineer, Mr. 
Prince, considered two designs, and favoured the latter does not in my view assist the plaintiff. It 
was the defendant's responsibility to decide what type of bridge would be constructed and where. 
To make this decision, it considered many factors, only one of which was Mr. Prince's preference. It 
is not necessary or appropriate to determine whether that choice was, as alleged by the plaintiff "a 
major mistake"; it was a decision which the defendant as a matter in the course of exercising a poli-
cy decision was entitled to make and did. 

195     It is not correct to say that the choice of a metal grid deck was made despite the knowledge 
that there had been complaints about the Okanagan Lake Bridge by residents near that bridge. A 
review of that petition shows that the noise complaints referred to a multitude of sources including 
"motorboats, motor bicycles, trucks, dogs, lifting of the span, snowmobiles, low flying aircraft as 
well as the noise of the deck". Unquestionably, the defendants were aware of the noise caused by 
this type of deck and undertook studies, but chose not to alter the design of the deck itself. In 1991, 
Mr. Wakefield was not unsympathetic to the plaintiff's complaints and thus he sought to persuade 
the defendant that while the situation did not technically fall under the defendant's policy of noise 
abatement the plaintiff could be looked at as a "special" case deserving attention. Mr. Wakefield 
also suggested remedies that the plaintiff could adopt. In doing so, at paragraph 4.5 Mr. Wakefield 
wrote that the noise level would not be expected to interfere with sleep, an opinion consistent with 
those of Dr. Rosekin's. In my view the refusal of the defendant to act upon Mr. Wakefield's recom-
mendations is not demonstrative of any negligence on the part of the defendant in terms of the 
choice of the bridge's structure. 

196     Mr. Wakefield's later tests focused upon average rather than peak levels of noise. To speak of 
averages provides little assistance given the nature of this particular noise, which is a rapid increase 
in decibels of a pure tonal nature. Common sense tells one that averages are meaningless when deal-
ing with terms of annoyance or sleep interference. I accept Mr. Nobel's description of this noise 
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when he testified in terms of peak sounds, in the same manner as Mr. Wakefield in his earlier re-
ports. The tone in question suddenly appears, lasts for a short time and then just as suddenly disap-
pears; it is different from a conventional traffic noise signature. It is the sudden rise as opposed to 
the generally high background noise of traffic on the bridge that is the sole source of annoyance. 

197     Noise is many things to many different people. As observed by Dr. Rosekin, there is a ques-
tion of reliability of the complaints that focus on a specific cause for sleep disturbances. The evi-
dence in this trial suggests that there are some in the hotel who find the bridge noise annoying and 
there are others who raise no complaint of sleep disturbances despite staying in rooms closest to the 
bridge. Is the annoyance of specific hotel guests sufficient to constitute nuisance, or is it simply just 
that, an annoyance? 

198     The law of nuisance does not attempt to recompense for all interference. Integral to the con-
cept of nuisance is the notion that there is a "give and take, live and let live" approach to such mat-
ters. In Schenck v. The queen (1981), 131 D.L.R. (3d) 310 (Ont.H.Ct.), (affirmed [1987] 2 S.C.R. 
289) Robins J. noted at 319: 
 

 Certainly, not every invasion of a person's interest in the use and enjoyment of 
his land is actionable. The principle of "give and take, live and let live" is funda-
mental to the adjustment of claims in the law of nuisance. 

In that case, the plaintiff's orchard had been severely damaged by the defendant's use of salt upon a 
major highway and at 321 Robins, J. held: 
 

 The interference with the use and enjoyment in the present circumstances is suf-
ficiently peculiar, sufficiently direct and of sufficient magnitude to support an ac-
tion for nuisance. 

199     Thus, what the Schencks endured was far more than mere annoyance. 
200     In Wayman v. Tedesco (25 June 1996), Nelson Registry, 3829 (B.C.S.C.), [1996] B.C.J. No. 
1497, the defendant operated an autobody repair shop adjacent to the plaintiff's property. Loud 
noises of the shop operation and equipment and vehicle movement were heard by the plaintiff. 
Cooper J. in dismissing this action, observed at para. 48: 
 

 In every case in determining whether the acts complained of are actionable the 
court must consider the nature of the acts and the nature of the injury suffered. 
The character of the neighbourhood, the frequency of the occurrence of the al-
leged nuisance, its duration, and other conflicting interests must also be consid-
ered. 

201     The factors to which Cooper J. referred were summarized by McIntyre J.A. in the seminal 
decision on nuisance, Royal Ann Hotel Company v. The Village of Ashcroft (1979), 95 D.L.R. (3d) 
756 (B.C.C.A.). That case involved a back-up of a sewer line. His Lordship outlined the factors 
when considering whether nuisance is actionable nuisance: 
 

(1)  the nature of the act complained of; 
(2)  the nature of the injuries suffered; 
(3)  the character of the neighbourhood; 
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(4)  the frequency of the occurrence which causes the interference; 
(5)  the duration of the alleged nuisance; 
(6)  the utility of the defendant's conduct; and 
(7)  other factors which could be of significance in special circumstances. 

202     Subsequent to the Royal Ann Hotel case a further factor was enunciated in Ward v. Magna 
International Inc. (1994), 21 C.C.L.T. (2d) 178 (Ont. Gen. Div.): the sensitivity of the complainant 
as measured against the sensitivity of a reasonable person. 
203     Counsel for the defendant concedes that the bridge noise is a nuisance but argues that it is not 
actionable nuisance. The defendant agrees that the noise has persisted from the very first vehicle to 
pass over the bridge and occurs each time a vehicle passes over the bridge. 

204     Counsel for the defendant suggests that there are however seven factors specific to the plain-
tiff's hotel which should be considered in determining whether the bridge noise constitutes actiona-
ble negligence. These replicate generally the factors outlined in the Queen Ann Hotel case: 
 

(1)  that there was no physical injury to the plaintiff's hotel: 
(2)  that the character of the area is primarily commercial/industrial through which a 

main highway passes; 
(3)  that the hotel "came to the area after its character had been established"; 
(4)  the acts said to be nuisance are not severe or substantial and constitute at worst 

an annoyance; 
(5)  that the bridge has a social utility, including its ability to be elevated to permit 

the passage of vessels albeit infrequently; 
(6)  that the plaintiff as a hotelier is overly sensitive to this sound of bridge traffic 

compared to other businesses and at least one permanent residence in the area; 
and 

(7)  that the use of the bridge design was reasonable in the circumstances. 

205     Subject to the determination of whether the noise of the bridge constitutes an actionable nui-
sance, the defendant says that the plaintiff has not suffered any loss as a consequence of that nui-
sance, and if it has, that the plaintiff caused or contributed wholly to that loss by the manner of its 
principal's inspection in 1985 and has in any event failed to take reasonable steps to mitigate the al-
leged loss. 
206     The defendant says there has simply been no evidence that the plaintiff has lost anything in 
terms of its hotel's capital value given that its purchase occurred at a time when the nuisance had 
existed for such a period of time as to influence the price for which the plaintiff purchased the hotel. 

207     I turn to the question of whether or not the bridge deck noise constitutes actionable nuisance. 
 

(1)  PHYSICAL INJURY TO THE PROPERTY 
208     There is no physical injury to this property. All that can constitute nuisance is the unique 
sound created when vehicles pass over the metal grid. It is not suggested by the plaintiff that other 
highway sounds that occur before and after vehicle cross the metal grid are in any way an annoy-
ance let alone a nuisance. In Mandrake Management Consultants v. The Toronto Transit Commis-
sion (1993), 102 D.L.R. (4th) 12, the defendant's subway trains caused noise and vibration to the 
plaintiff's building. The plaintiff sued in negligence. The Court of Appeal allowed an appeal of the 
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trial judge's, [1990] O.J. No. 379, finding of actionable nuisance because while the noise and vibra-
tion were unpleasant they had caused no material damage to the plaintiff's building nor any financial 
loss. Here, as I have observed earlier, there is no physical damage to the plaintiff's building. 
 

(2)  CHARACTER OF THE NEIGHBOURHOOD 
209     In Mandrake Consultants the Ontario Court of Appeal at 21 observed that 
 

 ...people operating businesses in a locality which is essentially a commercial area 
are required to put up with a considerably greater intrusion on their sensibilities 
than do people living in a locality which is residentially oriented or substantially 
residential. 

210     The plaintiff's hotel is located in a commercial, industrial area. A sawmill pre-existed the ho-
tel and there is other commercial and light industrial activities in the vicinity. In addition, there is an 
adjacent small aircraft airport. 

211     I conclude the hotel was constructed to gain an economic advantage by its exposure to traffic 
travelling along the Island Highway as it entered Courtenay and turned onto the proposed 17th 
Street Bridge. 
212     The very nature of the area is conducive to the creation of noise, particularly from traffic. 
The evidence of Mr. Wakefield is that the elimination of the bridge decking grid noise would only 
result in a minimal reduction of general ambient noise levels. 
 

(3)  THE PLAINTIFF CAME TO THE AREA 

213     It is no answer for a defendant to say that the plaintiff came to what is said to be a nuisance. 
However the movement to a known nuisance may be a factor in determining whether a nuisance is 
actionable (see Ward v. Magna at 190, Escobar et al v. Continental Baking 596 N.E. 2d 394 (1992), 
at 397). 

214     It is quite another matter if a known use is substantially increased after the move. The evi-
dence in this case establishes that the level of noise has not increased although the increase in traffic 
has resulted in a more frequent occurrence. The frequency will decline once the new bypass of 
Courtenay opens in the year 2001. 

215     The plaintiff purchased this property in 1985 for the same reasons I find the hotel was built 
in 1979 and later expanded. The plaintiff found the site to be a good one from an economic perspec-
tive given the flow of traffic bearing potential guests. The problems that may exist result from the 
very reason the hotel was placed in that location. 

216     Mr. Gibbons relied upon his own instincts in assessing the viability of such a purchase. 
Whether or not he understood the concept of due diligence in my view is of little relevance. What is 
relevant is that the noise generated by the bridge existed at the time of the plaintiff's purchase, and 
could have been discovered a number of ways, none of which Mr. Gibbons availed himself. To sug-
gest that the failure to make inquiries is not relevant would be to reward those who fail to do so. Mr. 
Gibbons thought he made a good purchase. Appraisals he obtained subsequent to the agreement to 
purchase support that opinion. 
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(4)  NATURE OF THE ACTS: WHETHER THEY ARE SEVERE OR SUBSTANTIAL 
217     To be actionable the acts complained of must be substantial beyond the annoying or bother-
some (Wayman v. Todesco, paras. 49-52). The metal grid used for this bridge was of common us-
age for metal deck bridges. It has been used on the Lake Okanagan Bridge and on the Johnston 
Street Bridge in the City of Victoria. There is no doubt that the nature of the noise is irritating. The 
question of whether or not this noise is severe or substantial in my view turns upon an examination 
of the most objective assessments available: the guest comment cards. Mr. Benn, the Vice-President 
of the Coast Hotel Chain, testified that the cards were of great importance in assessing operations in 
terms of customer satisfaction. The cards in my view indicate on a representative basis the nature of 
complaints made by guests. They are the only objective record of complaints. Unfortunately the 
cards written prior to 1998 were not produced, although it is apparent that they had been in exist-
ence as early as 1982 when they were referred to in the Horvath and Lavental appraisal and are part 
of the assessment process of the Coast Chain which the plaintiff joined in 1992. Those cards reveal 
that in 1998, bridge noise made up only 11 out of 124 complaints received by the hotel; for com-
plaints originating from the rooms facing the river or bridge, only 11 out of 44 mentioned bridge 
noise. In 1999 the noise was the subject of about 15 out of 147 complaints; for the specific rooms, 
14 out of 75 complaints mentioned bridge noise. 

In 1998 the bridge noise was a source of approximately 9% of the complaints; in 1999 ap-
proximately 10%. That being so, the bridge noise cannot be said to have been a dominant theme of 
complaints by the hotel guests as alleged by staff in their testimony. 

218     What is unclear from the evidence is whether that percentage of guests who commented or 
complained about the bridge noise failed to return to the hotel because of that complaint. The evi-
dence of those guests called at trial is that although they complained, they did in fact return to stay 
in the hotel. 

219     The plaintiff's records establish that in its best year since 1986 it obtained only a 65% occu-
pancy rate. On an average, therefore, 38 out of 111 rooms remained unoccupied on an annualized 
basis. The evidence does not suggest that higher rates could have been achieved in the Courtenay 
market. Likewise, there is evidence that the noise levels caused by the bridge deck as well as ambi-
ent traffic noise and other commercial industrial noise are not necessarily the cause of any particular 
guest's difficulty in sleeping. Dr. Rosekin's comments on the misattribution of a cause of sleep dis-
turbances are apposite of this view. 
220     I conclude that there has developed amongst the plaintiff's staff a preoccupation with the 
bridge noise; they believe that the admittedly annoying sound is causing rooms to remain empty 
when they could be filled. 

221     There is, in my view, no reliable evidence to support this belief, other than the anecdotal evi-
dence of various witnesses who testified about this hotel's reputation for being one in which one 
cannot get a good night's sleep because of bridge noise. The vast majority of guests, both compli-
mentary and critical, do not complain about the noise. The occupancy rate and room revenue figures 
as illustrated in exhibit 40 prepared by Mr. Harry simply do not support such a theory. 
222     There is, however, evidence of external factors such as improved competition, the fact that 
skiers have started to stay on Mount Washington rather than in Courtenay, and the reduction of the 
Comox Canadian Forces Base. These factors have affected the rise and fall of the hotel's occupancy 
rate in the period particularly after 1996. 
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223     Even Mr. Gibbons, the plaintiff's principal, conceded that any purported acceleration in such 
a reputation "is marginal and is probably impossible to measure." 
 

(5)  IS THE BRIDGE OF SOCIAL UTILITY? 

224     The degree of social utility provided by one who causes nuisance is a significant factor in the 
determination of whether such conduct is actionable nuisance. 

225     As observed by McIntyre, J. in St. Pierre et al v. Minister of Transport and Communications, 
at 18: 
 

 In the balancing process inherent in the law of nuisance... [highways'] utility for 
the public good far outweighs the disruption and injury which is visited upon 
some adjoining lands. 

That theme was reiterated in Mandrake Management Consultants v. Toronto Transit and Commis-
sion, when the Ontario Court of Appeal noted at 24: 
 

 ...while private rights cannot be trampled upon in the name of the public good, 
where an essential public service is involved the factor of the utility of the de-
fendant's conduct must not be disregarded. 

226     In Malhame v. Borough of Demarest, 392 A.2d 652 (1978), a decision of the New Jersey Su-
perior Court, the defendant operated a system of fire alarms that were tested six days a week and 
used to notify of fires. At times false alarms also sounded. The noise levels were twice the levels 
recorded in the case at bar, and demonstrably upset various plaintiffs. O'Halloran, J. at para. 62 
held: 
 

 Plaintiffs have shown that use of the Demarest fire alarm system sirens are caus-
ing injury to their health and comfort to an unreasonable extent, thus establishing 
the first element of a nuisance. But the plaintiffs failed to prove the second ele-
ment...because of the unique source of the noise, a fire alarm siren system, which 
is necessary for the public safety. 

227     In Schenck, Robins, J. also considered the social utility of a highway as one of the factors to 
be taken into account in determining whether the nuisance caused by the use of salt on the highways 
was actionable. 

228     The plaintiffs do not argue that the bridge and road are not of social utility, but rather that the 
noise is an unusually annoying and obtrusive noise caused by traffic travelling over an open grid 
metal deck. Thus, the real complaint of the plaintiff is based on the design of the bridge and thus, 
the argument in respect of social utility arises from this specific design as opposed to any other de-
sign that might have been selected but was not. The design of this bridge was selected for a specific 
purpose to permit the passage of vessels up and down the Courtenay River. This argument cannot 
succeed. There is nothing in the evidence to suggest there was anything inappropriate about the bas-
cule design of the bridge. It was a design that had been used before, albeit not in recent times; it 
provided a lightweight solution to the problem of raising the bridge to accommodate vessel move-
ment up and down the river. That aspect was an essential component to the design of the bridge no 
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matter how infrequently the bridge is actually raised to permit the passage of vessels (i.e. 38 times 
in 1999). 

229     The plaintiff argues that the peculiarity of the noise is analogous to salt used in the Schenck 
case that ruined the plaintiff's orchard. 

230     The analogy, in my view, is also flawed given the physical nature of the injury caused in 
Schenck. Indeed, Robins, J. commented upon the nature of that destruction in a context that is help-
ful in this matter when at 319 he observed, 
 

 The notion of "give and take", in my view, is inapplicable to the circumstances 
presented by this case and the plaintiffs ought not to be required to put up with an 
interference of this nature without compensation. The invasion of their proprie-
tary interest is not comparable to the types of interference normally associated 
with or to be expected from a major highway, such as noise, dust, fumes, smells 
and the like. 

To that I would add even unusual sounds derived from the road surface. 
 

(6)  THE SENSITIVITY OF THE PLAINTIFF 
231     This stage of analysis involves two factual considerations in the context of this case. The first 
is the location chosen for the hotel; the second is the plaintiff's decision to purchase the hotel in that 
location when the noise was already in existence. 

232     The Westerly, I conclude, was purposely located adjacent to the then proposed location of 
the bridge. It was constructed to gain an economic advantage. The Westerly was built without re-
gard to noise abatement. In the case of the South Tower, the evidence established that it was built at 
a lower noise abatement level than the North Tower which was constructed with some form of air 
conditioning and double glazed doors. The South Tower, until very recent times, had none of these 
features. 

233     Internally, the hotel's construction, according to testimony of Ms. McHutcheon and Ms. Bi-
gelow, gave rise to various complaints of internal noise between rooms. I do not conclude that this 
plaintiff is unusually sensitive in terms of the use of its land although the manner of its hotel con-
struction may well make it more susceptible. The fact that many guests stay in rooms adjacent to the 
bridge establishes that while all guests are subject to the noise only some are sensitive to it. The ev-
idence also satisfies me that there are reasonable methods by which the intrusion of the noise can be 
substantially abated to appease those portions of the plaintiff's guests who are bothered by the 
bridge noise. 

234     As well, the plaintiff purchased this hotel at a time when the noise was easily ascertainable. I 
have already described the nature of the plaintiff's inquiries. Whatever sensitivities exist with re-
spect to the plaintiff's hotel as a whole do not seem to have been particularly important when the 
hotel was purchased in 1985. 
 

(7)  REASONABLENESS OF THE DEFENDANT'S CONDUCT 

235     The law is not clear as to whether the reasonableness of the use of the defendant's land is a 
factor in assessing whether nuisance is actionable. I need not resolve that conundrum, as in this 
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case, that issue is subsumed by the question of whether or not there is social utility in the defend-
ant's use of the roadway and the further sub-question of the choice of design of the bridge which I 
have already discussed. Given the report of Mr. Buckland which I accept in contrast to the article 
discovered by Mr. Gibbons that was not adopted by any of the witnesses other than for some edito-
rial comments, all other alternatives with respect to the noise of the bridge remain experimental. 
Those that involve other forms of design do not accomplish the relatively light-weight deck neces-
sary for this type of bridge. Thus, to the extent that the reasonableness of the defendant's use may be 
a factor, I would conclude that the existing deck is a reasonable use of such a surface, given the re-
quirements for this bridge. 
236     For these reasons I conclude that the noise created by the bridge deck is not an actionable 
nuisance. 
237     In the event that I should be incorrect in that conclusion I wish to turn briefly to the issues 
raised by the defendant of contributory negligence and causation. The defendant says that even as-
suming negligence and an alleged consequent loss of revenue by the plaintiff, the plaintiff is the au-
thor of its own misfortune because it failed to determine the noise at the time of his purchase. I con-
clude that the noise from the bridge decking was there to be noticed in 1985 and 1986. It preceded 
those dates to such an extent that the then manager, Mr. Howe wrote to the defendant complaining 
about the noise disturbing guests and seeking a resolution of it. 

238     Mr. Gibbons was an astute participant in the hotel industry who relied upon his own judg-
ment and instinct rather than independent advisors. He was a person comfortable with making major 
financial decisions based on his own subjective skills. Whether or not Mr. Gibbons was familiar 
with the concept of "due diligence" as described by Mr. Bastin and the steps taken in the fulfilment 
of that form of inquiry the simple fact is that he made no inquiries of hotel staff regarding issues or 
problems with the hotel. Neither did his inquiries include an examination of past maintenance, an 
assessment of management and personnel or a review of financial statements. 
239     Rather, Mr. Gibbons relied solely upon his clandestine visit of approximately one hour, some 
inquiries regarding the local economy and, most significantly, his own intuition. 
240     He did not seek out guest cards. He did not obtain an appraisal before making an offer, and 
indeed only came into possession of one after his offer had been accepted. Mr. Gibbons did not 
even spend a night in the Westerly prior to making the offer and agreed it was only after completion 
of the purchase when he met with the hotel's management staff that he became aware of the "big 
problem" that was the bridge noise. 

241     The vendor, in the form of the receiver, specifically made no representations. Paragraph 18 
of the Agreement for Sale states that the hotel was sold "as is" on the basis of such personal investi-
gations as the purchaser deemed appropriate for its purposes. 
242     I conclude that Mr. Gibbons' purpose was to acquire a hotel as cheaply as possible on the ba-
sis of Mr. Gibbons' own hotel experience. He, in fact, did so for some $350,000 less than the 
LePage appraisal which was done in March of 1985, but which he did not obtain until the purchase. 

243     As the plaintiff in McDonald v. Schmidt (14 November 1991), Vancouver Registry No. 
C916306 (B.C.S.C.), [1991] B.C.J. No. 3377 relied upon their own judgment when purchasing a 
farm and not upon any representations of others, so here I find the plaintiff relied solely upon the 
intuitive judgment of Mr. Gibbons, the plaintiff's alter ego. The noise was there to be heard. It has 
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not changed in loudness or intensity over the years. Mr. Gibbons failed to become aware of it. If 
that noise affects the income of the Westerly, a conclusion I do not make, then the plaintiff pur-
chased it on the basis of its knowledge of the hotel's income stream gleaned from whatever incom-
plete financial statement it had received from the receiver, and not on the basis of any interference 
with the income stream that allegedly came from the bridge noise. 
244     If that income stream is affected by the noise then the plaintiff failed to make the inquiries 
that would have identified it and can only fault itself for what became apparent after the purchase. 
To find otherwise would be to reward a less than diligent purchaser for the failure to make neces-
sary inquiries. 
245     The plaintiff raises the issue that "moving to the nuisance" is not a defence available to this 
defendant and relied upon Ward v. Magna International. The observation on the law by Goodearle, 
J. at 191 is not absolute as the plaintiff would wish me to conclude. For his Lordship observed: 
 

 While the pre-existence of the use creating the alleged nuisance is certainly a fac-
tor in determining whether or not the noise constitutes actionable nuisance, it is 
well established, as noted by Linden in Canadian Tort Law 506-07 that it is no 
defence that the plaintiff moved to the nuisance. For example, if a given level of 
noise was well established to have been fully known to a party who, notwith-
standing, moved to the nuisance such might preclude a finding of nuisance; it 
would certainly constitute a major factor in making a determination. But if such a 
person moved to an area known to have a given noise level which after moving 
in, was substantially increased...this additive factor might well warrant a finding 
of actionable nuisance. 

In the context of causation these remarks have application to the facts of this case as the noise level 
admittedly has not changed over the years and was available to be known by the plaintiff prior to 
purchase. 
 

(8)  DAMAGES FOR LOSS OF INCOME AND LOSS OF VALUE 

246     Should I be incorrect in the conclusions I have reached on nuisance and causation, I turn to 
an assessment of what, if any, damages the plaintiff has suffered. 

247     The plaintiff says that the noise of the bridge deck results in a loss of income to the Westerly. 
The plaintiff says that some of the rooms, mostly on the fourth floor of the South Tower (being 
rooms 32 - 47) have lower occupancy by reason of the unrentability of the rooms. The defendant 
does not quarrel with these definitions of noisy and quiet rooms as made by the plaintiff. 

248     I have already reviewed the evidence regarding the bridge noise's effect upon occupancy and 
rates. Given the plethora of complaints about problems with the Westerly other than the bridge 
noise, I have concluded that while bridge noise may be known to regular visitors of the Westerly it 
has not caused the hotel to be known as a noisy hotel where it is impossible to get a good night's 
sleep. Mr. Harry's calculations show the difference between "noisy" and "not noisy" rooms as being 
imperceptible. I conclude that the plaintiff has fixated upon the noise from the bridge as a cause of 
the underperformance of the hotel. This fixation has become a self-fulfilling prophecy. In the face 
of the plethora of different complaints, the numerous external factors, the difference in construction 
between the North and South Towers, each one of which has the potential to affect income, the cal-
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culations of loss postulated by Messrs. Morrison, Instance and Taunton are simply not well-founded 
given their single, assumed basis of loss. Likewise, comparisons with other Coast Hotels are, I con-
clude, of little assistance given what I find to be the substantial differences between the areas of 
Nanaimo, Port Alberni, Campbell River and the Comox Valley and in the hotels that exist in those 
communities. 
249     However, what all of those who testified on the subject of damages have in common, is that 
the value of the hotel is a function of its income stream. When the plaintiff purchased the Westerly 
it did not do so on a speculative basis for the purpose of re-selling. The evidence of Mr. Gibbons is 
that he was in the long-term hotel business and if he could purchase this hotel at the offered price he 
intended to make a good income from renting its rooms. Thus, what he paid for it reflected the in-
come stream that existed at the time whether precisely known or not known to him. That income 
stream had had the effect of the road noise upon it for some four years. The 1985 appraisal opined a 
value of $2.8 million dollars based on a "discounted cash flow"; the 1987 appraisal by Cunningham 
Rivard was for $3.5 million dollars on an income basis. This latter appraisal was done at a time 
when the plaintiff was aware of the bridge noise. Despite Mr. Gibbons' assertion that he would tell 
any purchaser of the noise, his own appraisor appears to make no reference to that fact. 

250     I conclude from that appraisal that the road noise had little, if any, impact upon the income 
stream for at least the 15 months after purchase. In fact, its value had increased by $1.1 million dol-
lars despite the effects of Expo '86 upon the Courtenay tourist market. 
251     What influence the noise may have had is not determinable given the plethora of other fac-
tors to which I have already referred. 
252     In American jurisprudence it is well established that those who purchase property at dis-
counted values cannot then later claim a diminution in value by reason of nuisance (see Yoos v. The 
City of Rochester, 36 N.Y. Supp. 1072 (N.Y. Sup. Ct. 1895); Kentucky West Virginia Gas Compa-
ny v. Lafferty, 174 Fed. 2d 848 (6th Cir. 1949); and; Escobar v. Continental Baking, 596 N.E. 2d 
394 (Mass. Ct. App. 1992)). I accept such statements of law as being well-founded. Thus, whether 
or not Mr. Gibbons knew of the noise, I conclude that the purchase price was predicated upon an 
income stream that had been established during the period of time of such noise. Thus, there is no 
loss of value as that influence had already been factored into the value of the hotel. 
ANNUAL LOSS 

253     The plaintiff has known about the noise since early 1986. From time to time it has com-
plained to the defendant about the noise. It has asserted the defendant's responsibility to resolve the 
problem since the very beginning. Guests cards existed in the hotel's operation as early as 1982 and 
on the form provided by Coast Hotels since October 1992 yet all that was produced in this trial were 
the cards and records for 1998-99. Given the assertion of substantial losses attributable to the bridge 
noise itself it would be reasonable to expect that there would have been some more empiric method 
of determining the effect of the bridge upon any income loss other than the subjective recollections 
of various staff members. These staff members assert daily complaints about the bridge that form 
"the major or substantial number of complaints received by that staff on an oral basis." 
254     These assertions are not mirrored by the guest cards of 1998-99. The plaintiff suggests that 
the reason there is no documented history of complaints is that to do so would have focused the 
staff on a problem, rather than keeping them in a good frame of mind or "upbeat". That, in my view, 
is an implausible position given the plaintiff's assertion that there were daily complaints and that 
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such complaints about the bridge noise dominated the other complaints received. The reality is that 
for a hotel to be properly managed complaints should be recorded to determine whether there exists 
a basis for remedial steps. 
255     Here the only records indicate that the complaints relating to the bridge noise make up only a 
small portion of all of the complaints. 
256     Mr. Morrison testified that he concluded a $5.00 loss of premium on the room rates on the 
riverside rooms and a 5% loss of occupancy by reason of the bridge noise without any evidence that 
discriminates between causes for complaint. Mr. Morrison assumes that the bridge is the sole or 
predominant factor in his calculations. Those figures, in my view, do not find their genesis in this 
calculation but rather bear a startling resemblance to the figures suggested in his original discus-
sions with Mr. Gibbons when he accepted the retainer to prepare the original report. Mr. Morrison 
could not tell if those figures were told to him by Mr. Gibbons or not. 

257     It would be strange for Mr. Morrison to give such figures at a preliminary meeting; Mr. Mor-
rison conceded that he did not have any facts or assumptions at that initial meeting. 

258     Mr. Morrison (and Mr. Instance) developed their loss analysis upon what were described as 
"good and bad rooms" and made no distinction in those categories as to the so-called stand-
ard/deluxe rooms which command different room rates. The evidence is that the rooms defined as 
"bad" include less "deluxe rooms" than those defined as "good". The failure to distinguish further 
calls into question any analysis of good and bad done on the basis of a room rate analysis. 
259     Mr. Instance's report suffers the same flaw as Mr. Morrison's. He testified that he did not feel 
he had adequate time for research and relied upon the research by Mr. Morrison, which Mr. Morri-
son himself conceded was wanting. His later report prepared after Mr. Taunton provides no greater 
sense of security as to his opinions. For example, he explained the occupancy loss from 8.5% to 
13% in his November 1999 report as a direct consequence of bridge noise, and then confessed to 
surprise when he learned that less than 10% of all complaints related to the bridge. His response 
when confronted with this information was that "he had a hard time believing the limited number of 
complaints." The proof of the complaints, however, lies in the guest comment cards. 
260     In my view, the plaintiff's evidence as to loss emanating from the bridge noise alone fails to 
account for the many other reasons why a hotel might not achieve its maximum occupancy. In my 
view, the assertions that the hotel is under-performing by reason of bridge noise is an assertion built 
upon sand and cannot be relied upon. 
261     The occupancy rates of the Westerly illustrated in Mr. Harry's graph (exhibit 40) show great 
fluctuations. I am unable to determine if in any given year the rate might have been more or less. No 
pattern appears in the evidence as to the effect of filling rooms in the main building or North Tower 
in preference to those in the South Tower. If one cannot determine the effect of the bridge noise on 
the evidence then it becomes impossible to analyze the result of that noise upon occupancy rates. 

262     Mr. Harry's original opinion was that if there was any loss it would be only minimal. Upon 
further inquiries, and in particular after his assessment of the spreadsheets (exhibits 31 and 32) he 
concluded no loss of income. Another complicating factor is that in the definition of bad rooms as 
set forth by Ms. Giles in the spreadsheets all rooms are regarded as equally bad even though they 
are spread out along the back of the hotel with some nearer to the bridge. Measurements taken by 
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Mr. Wakefield suggest that there is a variation in noise depending upon where one is in the South or 
North Tower. 

263     The guests cards as analyzed by plaintiff's counsel, in fact, show on the 2nd and 3rd floors a 
3 to 1 ratio of complaints as between the South Tower and North Tower and an equality on the 4th 
floor. Staff who testified also made a distinction between the North and South Tower in a similar 
manner with guests staying in the North Tower registering fewer complaints than those in the 
South. Ms. MacPherson also acknowledged the South Tower rooms were economy rate rooms; the 
evidence as to renovations in the hotel confirms that these rooms were not treated the same as other 
areas. 
264     In the end, I prefer the evidence of Mr. Bastin supported by the financial analysis of Mr. Har-
ry who, in my view, had a much broader experience in the hotel industry than Mr. Morrison, Mr. 
Instance and Mr. Taunton, the latter of whom admitted that he is an economist as opposed to a mar-
ket analyst. Mr. Bastin has a greater knowledge of the Vancouver Island hotel market than any other 
witness called in this trial. He has been repeatedly involved in the analysis of the Courtenay hospi-
tality market and has gained from that an understanding of that market beyond that possessed by 
those called on behalf of the plaintiff. In my view, given the differences described by Mr. Bastin 
between other communities and Courtenay it would be singularly inappropriate to compare their 
room and occupancy rates with Courtenay's. Mr. Bastin's opinion was confirmed by Ms. MacPher-
son when she told Ms. Chan that Courtenay was not a destination area, but rather an area with a lit-
tle bit of everything. 

265     Ms. MacPherson's view is contrary to the views held by Mr. Taunton and others, who believe 
that Courtenay may be characterized as a destination area. I accept the evidence of Mr. Bastin and 
Mr. Harry that the plaintiff's hotel outperformed its local competitors and in so doing achieves a fair 
share of the Courtenay market, but that the Courtenay market accommodation is not similar to that 
of Campbell River, Port Alberni, or Nanaimo. 
266     I am left to conclude that while there is some empiric evidence of dissatisfied customers by 
reason of the bridge noise, against such evidence must also be put the plethora of complaints with 
respect to other problems in the Westerly. Common sense tells one that customers unhappy with a 
night's sleep may not return to that hotel or, if they do return, will seek different rooms. On the evi-
dence there is no indication that this behaviour occurred. What is clear from the evidence is that 
those who had complained about the Westerly and did return were accommodated by the hotel 
without loss of income. Although at first the evidence in this case appears to be a matter of account-
ing, I conclude that there are simply too many variables to approach the task on any scientific basis. 
I am not satisfied on the balance of probabilities that the plaintiff has suffered loss as a direct con-
sequence of the bridge noise. 
MITIGATION 

267     If the management of the Westerly truly believed that the bridge noise was injurious to the 
income of the hotel, they should have done more than simply protest to the defendant about the an-
noying sound. There has been a singular lack of effort to abate the noise in the manners described 
by the various experts. Even if I had concluded that the defendant was liable and found that the 
plaintiff had established loss, there would be a duty on the plaintiff to take reasonable steps to miti-
gate (Jones v. Fabbi (1974), 49 D.L.R. (3d) 316 (B.C.S.C.)). 
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268     The evidence shows that while the plaintiff had undertaken renovations, those rooms closest 
to the noise had been the proverbial shoemaker's children in terms of remedial work; any renova-
tions were largely done to improve their internal appearance. There has been no effort to mitigate or 
abate the noise complained of. The 1991 report of Mr. Wakefield provided a recommendation that 
the plaintiff could have followed had the plaintiff sought out further discussions with Mr. Proud-
foot. The plaintiff was informed by Mr. Proudfoot on September 25th, 1991 that noise levels could 
be reduced to unobtrusive levels by adding balcony enclosures and/or window modifications. 
269     Mr. Proudfoot's offer of discussion contained in the last paragraph of that letter was never 
taken up by the plaintiff. The plaintiff was not heard from again until 1995, when it made a com-
plaint at a political level. 

270     The obligation to mitigate may include the obligation to expend funds to do so. In 1991 and 
thereafter the plaintiff declined to inquire into what remedial steps might be taken. It continued to 
view the matter as a problem entirely within the defendant's responsibility. According to the reports 
of Mr. Riffle, the costs involved are relatively modest. Given the number of rooms to be done, the 
average cost would be approximately $5,000.00 per room, if the recommendations were fully im-
plemented. 

271     The reports of E.K.L. Consultant filed on behalf of the plaintiff also include potential meth-
ods of noise abatement including the combination of balcony enclosures and air-conditionings. 
However, the focus of these reports appears to be noise levels and the bridge remediation with any 
noise abatement at the Westerly of secondary importance. 

272     In my view, the plaintiff has failed to take any reasonable steps to mitigate such alleged loss-
es. 

273     On that basis, I would have reduced any damages that I had assessed by the amount of 50% 
for the period of time from 1986 to 1991 and 75% for the period of time from 1992 to 1999. There-
after, I would have awarded no damages as the defendant has been fully aware of the options to be 
taken to remedy the complaints. 

274     The plaintiff has also sued in negligence. As I alluded to earlier, the manner of selection of 
the bridge was entirely within the responsibility of the defendant. I conclude that there was no neg-
ligence in the choice of the bridge decking. In final submissions counsel for the plaintiff did not ad-
vance any argument on the issue of negligence. Whether or not the plaintiff abandoned this aspect 
of its claim is not clear but I would not have concluded any duty of care by the defendant to the 
plaintiff given that the plaintiff did not purchase the hotel until some four years after the bridge's 
construction. Accordingly, the claim of negligence is dismissed. 
275     Finally, pursuant to s. 11(2) of the Crown Proceeding Act, R.S.B.C. 1996, c. 89, regardless 
of my findings of liability an injunction or mandatory orders could not have been made against the 
defendant. 

276     Accordingly, the plaintiff's claims are dismissed. The defendant is entitled to costs on Scale 3 
unless there be reason to order otherwise. 

TAYLOR J. 
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