
Case Name:

British Columbia v. Canadian Forest Products Ltd.

Between
Her Majesty the Queen in Right of the Province of
British Columbia, plaintiff (appellant/respondent

by cross appeal), and
Canadian Forest Products Ltd., defendant

(respondent/appellant by cross appeal)

[2002] B.C.J. No. 692

2002 BCCA 217

166 B.C.A.C. 122

100 B.C.L.R. (3d) 114

11 C.C.L.T. (3d) 1

49 C.E.L.R. (N.S.) 1

112 A.C.W.S. (3d) 1161

Vancouver Registry No. CA026248

British Columbia Court of Appeal
Vancouver, British Columbia

Huddart, Hall and Smith JJ.A.

Heard: December 11 and 12, 2001.
Judgment: April 9, 2002.

(87 paras.)

Torts -- Defences -- Contributory negligence -- Apportionment of fault -- Damages -- Assessment --
Where amount of loss difficult to estimate or determine

Page 1



This was an appeal by the plaintiff Province and a cross-appeal by the company from a decision
allowing the Province's action. A fire which occurred in a forest area under the company's control
burned several hundred hectares of forest land. The trial judge found the parties to be equally at
fault with respect to expenses and damages arising from the fire as he found it impossible to
establish different degrees of fault. The Province argued that the judge did not apply the correct test
in that he tried to assess degrees of causation as opposed to degrees of fault or blameworthiness.
The company cross-appealed from this finding of partial liability arguing that, on the evidence, it
was equally, if not more likely, that the source of the fire was accidental. The judge found that the
Province had failed to prove damages relating to the loss of stumpage revenue on harvestable trees
which had been damaged or destroyed and relating to non- harvestable trees located within
environmentally sensitive areas. This finding by the judge was based on expert evidence to the
effect that the Province had suffered no loss in revenue because the Province had raised stumpage
fees charged in other areas to compensate for the loss of revenue from area affected by the fire. The
Province argued that the judge erred in accepting this approach to the matter. The Province also
argued that the proper assessment of damages in relation to the non-harvestable trees was their full
value.

HELD: Appeal allowed in part. Cross-appeal dismissed. A significant and persuasive body of
evidence supported the conclusion that the holdover fire was the origin of the fire. It was possible to
assign degrees of fault to the conduct of the parties. The larger degree of blameworthiness should be
attributed to the company which was well aware of the potential danger from holdover fires. The
company had knowledge of a clear and present danger coupled with an inexplicable failure to take
appropriate preventive measures. 70 per cent of the responsibility was attributed to the company and
30 to the Province. The trial judge's approach to the stumpage fee issue was sound and he did not
err in accepting the expert's opinion that the Province could not demonstrate that it had suffered a
loss of stumpage revenue because of the destruction of the harvestable trees. There was virtually no
evidence adduced at trial concerning valuation of the non-harvestable trees. It would not be unfair
to award the Province one third of the commercial value of these trees.

Counsel:

J.D. Eastwood and A.D. Gay, for the appellant.
G.B. Butler and B. von Krosigk, for the respondent.

Reasons for judgment were delivered by Hall J.A. Separate concurring reasons were
delivered by Smith J.A. (para. 78), concurred in by Huddart J.A.

HALL J.A.:--
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BACKGROUND

1 The events underlying this case occurred approximately 10 years ago, in the summer of 1992.
In the early afternoon of a hot and windy Sunday afternoon, June 28, 1992, a fire broke out in a
forest area located near Stone Creek in the Prince George Forest District (the "District"). The
resulting large fire, which consumed a considerable amount of timber, is often referred to as the
"Stone Fire." This fire occurred in an area described as Cutting Permit # 222 ("CP #222"), an area
under the control of the defendant/respondent, Canadian Forest Products Ltd. ("Canfor"). Canfor
was a forestry company engaged in harvesting timber in the District.

2 Smoke from the fire was detected at almost the same time from a fire lookout post and a survey
plane of the plaintiff/appellant. When the observers in the plane first spotted the fire they estimated
it was about two hectares in size. They were of the opinion it could have been burning for an hour
or so, judging from the wind speed and the size of the fire. There was at the time a brisk wind
blowing from the northeast. The fire was observed burning at and near a landing area in CP #222. A
witness, Mr. Weldon, who drove to the fire scene at the landing area in mid afternoon, said that he
observed the fire burning vigorously somewhat to the south of the landing. An expert witness, Mr.
Lawson, who was called on behalf of the appellant, concluded that the most probable origin of the
fire had been the easterly side of this landing.

3 As described in the Reasons of the learned trial judge, trees that are harvested in a cutting area
are collected at landings for eventual transport to another location, such as a mill, for processing.
Limbs and tops are removed from the trees in this area and are gathered into piles in the area of the
landing to be burned. This burning process is normally done over the fall and winter months. It is
expected and hoped that the fires in the landing areas will consume the logging waste and will have
expired by spring. As the judge noted, however, this does not always happen. He said this at para. 6
of his Reasons:

... It is not unusual for the fires to continue to burn, throughout the autumn and
winter snows and rains, and the spring rains. This phenomenon is called a
"holdover" or "hangover" fire. This is a perilous phenomenon. With the arrival of
drier conditions, in the spring or summer of the following year, the holdover may
ignite surrounding debris fuels, and the resulting fire escape into standing timber.

4 The trial judge concluded that the Stone Fire that started to burn in standing timber on June 28,
1992 had its origin at the above-noted landing on CP #222 and that its source was a "holdover fire"
from burning procedures undertaken by the respondent over the course of the previous winter. The
respondent in its cross-appeal takes issue with that conclusion, as I will outline shortly.

5 Although most fires in the woods are fairly quickly extinguished before causing much damage,
this fire "got away." It ultimately burned several hundred hectares of forest land and was not finally
considered to be extinguished until the fall of 1992. Fighting this fire and subsequently restoring the
area were difficult and expensive undertakings. At the trial, the parties were agreed that the
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quantum of expenditures by the appellant Ministry for fire suppression and reforestation amounted
to the sum of $3,575,000. Because the trial judge found the parties to be equally at fault with respect
to responsibility for expenses and damages arising from the fire, he awarded one-half of the
above-noted sum to the appellant, the plaintiff in the trial proceedings.

6 At the trial, both liability and the quantum of specific heads of damages were placed in issue.
The position of the plaintiff/appellant was that it bore no responsibility for the resultant loss from
the fire because it had not been guilty of any negligence. The position of the defendant/respondent,
at trial, was that it had not been demonstrated by the appellant to the requisite degree of proof that
the fire had originated from any negligent act or acts of the respondent, and accordingly, the
respondent bore no responsibility for expenses and damages arising from the fire. It continues to
maintain this argument in this Court, this position being advanced by the respondent by way of a
cross appeal.

7 As I have noted, the parties were able to agree on the sums that had been expended to fight the
fire and to do restoration work. The parties were not, however, in agreement with respect to other
heads of damage advanced at trial by the plaintiff/appellant. The plaintiff/appellant sought
compensation for loss of stumpage revenue on harvestable trees which had been damaged and
destroyed within the area of the fire. The appellant also sought compensation for the value of
non-harvestable trees that had been located within environmentally sensitive areas, ("E.S.A.s"), and
which had been damaged or destroyed in the fire.

8 The issue of damages concerning lost stumpage from harvestable trees was one on which there
was considerable divergence of opinion between the respective experts retained by the appellant and
the respondent. That was caused in part by differences in methodology of calculation. Amongst
other differences, the relevant time period considered was not the same for the respective experts.
Ultimately, since the trial judge found no loss had been proven under this head of damages and
refused to award damages, he was not required to make a finding as to which approach to damages
by the respective experts he found preferable. The appellant appeals this finding and seeks to have
the matter referred back to the trial judge to be reassessed, having regard to the Reasons of this
Court.

9 With respect to the second head of alleged loss, the timber lost or damaged in the E.S.A.s, the
trial judge made no award because he concluded that no loss had been proven by the appellant. A
significant problem with this head of damages is that it appears to be rather difficult to quantify this
alleged loss since it is clear that it was not the intention of the appellant that the trees burned in the
E.S.A.s would ever be harvested. Nonetheless, the appellant submits, citing cases such as Cancer
Control Agency of British Columbia v. Fisher Scientific [1989] B.C.J. No. 213 (B.C.S.C.), some
value ought to have been assigned by the trial judge to the loss suffered by the appellant by reason
of the burning of this timber.

10 The respondent, in the event that its cross appeal is unsuccessful, seeks to uphold the findings
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of contributory negligence made by the trial judge (the liability issue), and as well the conclusions
of the trial judge that no damages should be awarded for the destruction of the harvestable and
non-harvestable timber (the damages issue). Again, as I have mentioned, the appellant takes issue
with the finding of contributory negligence made against it at trial and also with the conclusions of
the trial judge that led him to make no award of damages for either category of timber destroyed in
the fire.

THE RESPONDENT'S NEGLIGENCE

11 Regarding its cross appeal attacking the finding of partial liability made against it by the trial
judge, Canfor submits that the appellant failed at trial to demonstrate to the requisite degree of proof
that the Stone Fire originated from a "holdover fire" at Landing #3 on Cut Block #2 of CP #222. It
seems logical to deal first with this issue because, if the appellant is unable to establish that this fire
was caused by the negligence of the respondent, then no other issues will arise for consideration.

12 Canfor's argument on the cross appeal was that, on the evidence, it was equally if not more
likely that the source of the conflagration was a human action, either deliberate (arson), or
negligent. In the latter instance, it was argued that it should be inferred that this was an accidental
fire which originated from someone cutting firewood in the area, what the trial judge termed the
"careless activity" of domestic woodcutters. Alternatively, Canfor contended that the fire may have
been started by a lightning strike in the area.

13 The trial judge rejected all of these alternate possible sources of the origin of the fire and held
that it had been demonstrated by the appellant on a preponderance of evidence that the probable
cause of the fire was a holdover fire from burning done during the previous season by the
respondent.

14 As I see it, the only evidence that could underpin a suggestion that the fire was a set fire came
from a prospector who, with a companion, had been working around this area on the day in
question. He described the smoke that he had spotted around the time of the fire as being of a colour
similar to that he had previously seen in slash burning activities where accelerants had been added
to diesel fuel to get a fire going. His evidence may also have furnished some possible support for
the theory that the fire originated from the activities of a woodcutter because he said he had heard
that afternoon the sounds of a power saw coming from the direction of Cut Block #2. There was
also evidence given by a Mr. Sample, who had been in a Ministry fire spotting plane, describing the
smoke he initially observed as being a dark column. I must say that, when the evidence is
considered in its entirety, I am in full agreement with the learned trial judge that Canfor's argument
that this may have been a set fire is simply not tenable. Also, concerning the accident theory of the
fire (that it occurred from the activity of a careless woodcutter), although there was evidence that
there was some desirable domestic firewood present at Landing #3 of the Cut Block and evidence
that persons had been gathering wood from this site, it appears to me that the judge was correct in
his assessment that this theory amounted, on the evidence, to nothing more than a mere possibility.
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15 There was considerable debate at the trial about the possibility that lightning could have
started the Stone Fire. There was some controversy over the admissibility of certain expert reports
related to this subject. It is clear to me, upon a perusal of the admissible evidence on this subject
including the evidence of a number of witnesses who were in and about the area at the relevant time
period, that there was a distinct lack of credible evidence that there was any lightning activity in this
area on that day. The evidence was that the day was generally clear and that the weather had been
relatively hot and sunny that day and for several days prior to the fire. The two helicopter pilots who
attended at the fire scene could not recall observing any lightning or thunder activity. Also, the
prospectors, who had been in the area for several hours prior to the sighting of smoke on the Sunday
afternoon, said that they had not been aware of any lightning activity in the area. There was, in
short, a substantial body of evidence indicative of no lightning activity at this time and virtually
nothing to balance in the scales to the contrary. The theory that lightning caused this fire is, on the
evidence, simply not supportable.

16 Of course, as the respondent, Canfor, argued, it would not do for the appellant to simply
establish that a number of potential causal agents did not start the Stone Fire. The onus always lies
upon a plaintiff to establish causality on a balance of probabilities. That is illustrated by a case
referred to in argument by counsel for the respondent, the case of Canadian Forest Products Ltd. v.
Hudson Lumber Co. Ltd. (1959), 20 D.L.R. (2d) 712 (B.C.S.C.). In that case, Whittaker J. found
that, on all the evidence concerning a fire that had started on logging operations, he was unable to
find precisely what had caused the fire. The trial judge there was of the view that it had not been
demonstrated that the fire had been started because of the defendant's negligence and he dismissed
the action. As to likely causality, he observed as follows at 723:

The theory that this fire was deliberately set by someone is, I think, more
consistent with the evidence than any other theory. Fires seldom start in
cold-deck piles. Anyone wishing to destroy the cold-deck pile would set it in the
westerly part so that the wind might carry the flames into the pile. The progress
made by the flames after hours of heavy fog, between 6 o'clock when Petty and
Morley neither saw nor smelt smoke, and 8:30 when the fire was first seen, is a
suspicious circumstance. A few days after this fire started, there was another fire
on defendant's property along a logging road which was not in use. The site of
the new fire was about 1,600 feet in a northwesterly direction from the cold-deck
pile. No logging operations had been carried on in the vicinity of the second fire.
The evidence is that the second fire could not have started from the first. While
the evidence is not such as would justify a finding that both fires were
deliberately set, it is, nevertheless, something more than a mere possibility that
such was the case.

17 In the instant case, by way of contrast, there was a considerable body of evidence
underpinning the ultimate conclusion of the learned trial judge that this conflagration had originated
from a "holdover fire". To begin with, it was common ground that there had been burning of
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logging debris in the area of Landing #3 over the fall and winter period of 1991/92. Mr. Leake, one
of the supervisors of a tree planting crew working in the area, testified to having observed smoke in
the area of Landing #3 sometime in May of 1992. He had previously been advised by a couple of
his crew members that they had seen smoke coming from the Cut Block. His evidence was that
when he went to the area he noticed smoke on the easterly side of Landing #3. He reported this
observation to an employee of the respondent. While Mr. Leake had some difficulty in being
entirely accurate as to the date when he made his observations, I am satisfied that the judge was
entitled on the evidence to find that Mr. Leake made these observations in the month of May 1992.

18 Evidence on this subject was also adduced by the appellant from two former employees of the
respondent, Canfor. Both of these employees, Mr. Andreschefski and Mr. Helgren, were, as the trial
judge noted, former employees, who by the time of trial had a certain animus towards their former
employer, Canfor. In interviews given while they were still employed by Canfor, they had been
quite unforthcoming about matters upon which they afterwards gave evidence at trial. It was not
unfair for counsel for the respondent, Canfor, to characterize them as disgruntled former employees.
It is apparent to me, however, that the trial judge was fully alive to this factor and after due
consideration, he concluded that their evidence should nevertheless be accepted as truthful.

19 Mr. Helgren said that he had received the report of smoke from Mr. Leake and had visually
inspected the site but was not then able to detect the presence of a "hot spot," evidence of a holdover
fire. He said that he had no particular confidence that there might not be a hot spot because the only
effective methodology to negate such a possibility was to perform an infra-red scan by helicopter.
He said that he had reported this matter to a senior of his at Canfor but that no action was taken.
Although the technology existed for Canfor to do such a scan, and although it was being done in
other divisions of the company, nothing was done at this time to conduct a scan in the area of
Landing #3.

20 Mr. Andreschefski, who was, in 1992, an area supervisor for Canfor, had been engaged in
fighting the Stone Fire after it broke out on June 28, 1992. He gave evidence at trial that he
discovered a bed of hot coals in the general area where Mr. Leake said he had seen smoke that
spring. Andreschefski said he came upon this in the course of trying to construct a helicopter
staging area at Landing #3. This was being done as part of the fire fighting operation. In his opinion,
the hot coals he found would have been in existence before the June 28 fire. This evidence, of
course, was strongly suggestive that the Stone Fire had originated from a holdover fire at this
landing. Neither Helgren nor Andreschefski had, as I have mentioned, been willing to impart
information about their observations to investigators conducting interviews closer to the time of the
fire but did give testimony on these subjects at trial. Both men said they were not anxious to give
this information to investigators earlier because it could have been harmful to their employer and
might have negatively impacted on their employment status. While their earlier reticence may not
reflect any great credit on them, it is quite understandable and I consider that the learned trial judge
was entitled to take the view he did as to their credibility. He had the opportunity, which we do not
have, to see and hear them.
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21 It was argued that the evidence given by witnesses who arrived at the fire scene soon after the
fire was first detected indicated that the source of the fire might not have been around Landing #3.
For instance, Mr. Weldon, a forestry contractor who later worked to contain the fire, said that when
he got to the scene in mid afternoon, he observed the fire was burning south of the landing area.
However, it must be remembered that there was a brisk north wind blowing that day and it seems to
me likely on the evidence that what Mr. Weldon observed was the result of fire spreading from the
landing area to combustible timber south of the landing area. In my opinion, the evidence of Mr.
Weldon is not inconsistent with the origin of the fire being the easterly side of Landing #3.

22 Mr. Lawson, an expert called by the appellant, gave the opinion that the most likely source of
origin of this fire was the easterly side of Landing #3. Interestingly enough, he was not aware, prior
to giving this opinion, of the evidence of Leake concerning his observation of smoke in May or of
the evidence of Mr. Andreschefski concerning the discovery of a bed of hot coals at Landing #3.
When questioned about what affect these additional facts would have on his opinion as to the source
of the fire, he opined that they strengthened his conclusion about the source of the fire. It seems to
me that the evidence of the first helicopter pilot who arrived at the scene of the fire also supports the
conclusion that the fire originated in this landing area.

23 In my opinion, a significant and persuasive body of evidence supports the conclusion that the
origin of this fire was a holdover fire at Landing #3 on Cut Block #2 of CP #222. I therefore agree
with the conclusion of the learned trial judge that this holdover fire was demonstrated, on the
evidence, to be the source of the Stone Fire. I consider that the trial judge was correct in his
conclusion that the appellant had established what it set out to prove concerning the origin of the
fire. I do not believe that the respondent has demonstrated that the conclusion of the learned trial
judge about the origin of this fire should be disturbed, and accordingly, I would dismiss the cross
appeal.

THE APPELLANT'S CONTRIBUTORY NEGLIGENCE

24 The appellant attacks the conclusion of the learned trial judge that fault for the loss and
damage occasioned to the appellant by reason of the fire should be apportioned equally between the
appellant and the respondent. The judge reached this conclusion because he did not find it possible
on the evidence to establish different degrees of fault between the parties and accordingly he
apportioned responsibility equally. It has often been observed, most recently by this Court, in
Alberta Wheat Pool v. Northwest Pile Driving Ltd. (2000), 80 B.C.L.R. (3d) 153 (B.C.C.A.), that an
appellate court should give considerable deference to the conclusion of a trial judge on an issue of
contributory negligence and should be cautious in varying such apportionment absent exceptional
circumstances. However, in that case, I note that this Court did not agree with the apportionment of
the trial judge.

25 It was argued by the appellant in the case at bar that the learned trial judge may not have
applied the correct test, having regard to what was said by the majority of this Court in the case of
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Cempel v. Harrison Hot Springs Hotel Ltd. (1997), 43 B.C.L.R. (3d) 219. As the Court pointed out
in that case, in apportioning liability, it is not a question of assessing degrees of causation but rather
degrees of fault, or blameworthiness. The judge here did note at para. 106 of his Reasons that there
was "no evidence of degree of fault." Having regard to the language used in that paragraph by the
trial judge, I find it difficult to say that he necessarily erred in his conceptual approach to the issue.
The language employed by the trial judge seems to me to generally track the language used by the
majority of this Court in Cempel.

26 However, in order to properly consider the issues raised by the appellant under this head of
argument, it is necessary to consider in some detail the factual basis underlying the trial judge's
conclusion on this question of contributory negligence.

27 This fire broke out in the early afternoon of Sunday, June 28, 1992. It seems to have been
spotted fairly quickly after ignition, although not perhaps as quickly as the appellant, in ideal
circumstances, would consider desirable. An expert called on behalf of the respondent, Mr. Smith,
was somewhat critical of the initial response time of Ministry ground crews and the ordering of
equipment and air fire fighting support to the scene. I believe it may have taken a bit longer than
usual for machinery and equipment to be assembled and put into action on the ground because this
was a Sunday afternoon and not a normal working day. Conditions at the scene of the fire were
relatively unfavourable in that, because of the preceding hot, dry weather, the bush was very
combustible. This Sunday was also a hot and windy day. Employees of Canfor, including Mr.
Andreschefski and a heavy equipment contractor, Mr. Weldon, proceeded to start the building of
fire guards around the area where the fire was burning. Mr. Dupilka of Canfor also assisted in these
operations. Helicopters and fixed wing aircraft were called in to spread fire suppressant but, due to
wind conditions that abetted rapid fire growth, this strategy proved to be of limited utility.

28 Mr. Saunders, a "fire boss" with relatively modest fire fighting experience, was initially the
person in charge of the Stone Fire operations. He was replaced late next day by Mr. Dow, a more
experienced "fire boss." Operations in the area with a ground crew and heavy equipment carried on
until late on the evening of the 28th but had to be suspended due to the onset of darkness.
Apparently, some of the equipment was also running low on fuel. There was evidence from Mr.
Weldon and Mr. Andreschefski that they had received less than clear direction from Mr. Saunders
that afternoon and evening but both were experienced woods operators and did what they thought
appropriate to try to contain the spreading fire. Both Mr. Saunders and Mr. Dow were employees of
the appellant and had fire fighting responsibilities in the fire season but also performed other tasks
for the Ministry of Forests. Mr. Saunders said that he went back to his office in Prince George that
evening in order to consult with fellow employees concerning the best strategy to fight this active
fire. He said it was his intention to be on the ground early next morning but he was delayed in the
execution of this intention when he slept in. Nonetheless, experienced personnel, such as Mr.
Weldon and Mr. Andreschefski, were on the scene by first light next morning and carried on with
their efforts to contain the fire.
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29 There is no doubt that this was an active and troublesome fire as the evidence indicated the
fire that had been approximately 75 hectares in size at 10:00 p.m. on June 28 and had grown to
about 120 hectares by 9:00 a.m. the following morning. Although water bombers were called in
earlier than their normal 10:00 a.m. starting time, it soon became apparent that, because of the size
of the fire and the wind conditions, this was not going to be an effective method of fighting the
blaze. Accordingly, these operations were discontinued by the middle of the day on the 29th.

30 Mr. Weldon and Mr. Andreschefski seemed to be of the view that there was a certain lack of
clarity of direction coming from personnel of the appellant, in particular Mr. Saunders, concerning
the fighting of this fire prior to Mr. Dow taking over on the 29th. It may be that the size and ferocity
of this fire made suppression efforts particularly difficult and Mr. Saunders appears to have lacked
experience in fighting a blaze of these dimensions. In any event, Mr. Dow appears to have been
more suited to cope with this very active fire because of his wider experience.

31 An unfortunate incident occurred late on June 29th. Mr. Dow had instructed Mr. Saunders and
some members of his crew to set a "back burn" to attempt to contain the fire on one side.
Regrettably, the back burn was set in the wrong direction and had the result of not containing the
fire but rather enlarging it. Mr. Dow acknowledged that, partly due to this error, containment was
lost on one side of the fire and additional timber was burned. Mr. Andreschefski considered this to
be a significant error and he was sufficiently upset that he left the area for some time. Because of
continuing dry and windy conditions, the fire continued to grow, reaching its largest extent at the
end of the first week of July. As I have observed, it was not finally deemed to be extinguished until
October. Hundreds of hectares of forest were burned, including timber in ecologically sensitive
areas such as areas along the banks of streams.

32 As I said, after the fire was discovered, an initial attack crew was dispatched to the area and
air and ground equipment was called for. The senior people from the Ministry dealing with the
situation that afternoon were Mr. Burkinshaw and Mr. Saunders. The latter acted as fire boss until
Mr. Dow took over late on the 29th. Initial suppression efforts from mid afternoon on included
helicopters with buckets, water tankers dropping fire retardant, the ground crew and heavy
equipment used to commence building fire guards. Mr. Smith, an expert retained by the respondent,
was critical of both the state of preparedness of the Ministry as well as the initial attack measures
taken to contain the fire.

33 The trial judge did not make any particularly adverse comment on the state of preparedness of
the Ministry but he was clearly critical of certain operational decisions taken or not taken on June
28 and June 29. The trial judge felt that if lighting had been arranged for the heavy equipment, then
it would have been possible for the heavy equipment to work on fire containment overnight. Also,
he observed in his Reasons that the Ministry should have taken more active steps at that time to
have supplies of fuel on hand for the equipment.

34 There was evidence adduced from Mr. Burkinshaw, Mr. Saunders and Mr. Dow, employees of
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the Ministry, that there are serious safety concerns about equipment and men working to fight a fire
overnight. It seems to me that those comments are not without force in the particular circumstances
of this case. This was very early in the efforts being mounted to contain this potentially dangerous
fire. Saunders and Burkinshaw wanted to set up a workable plan to have adequate resources to fight
this fire and were arranging this on the evening of June 28. A contractor, Mr. Weldon, and
representatives of the respondent, Mr. Andreschefski and Mr. Dupilka, had arrived at the scene not
long after the fire was spotted on the afternoon of June 28. These individuals were all experienced
in the operation of equipment to fight fires and they began to take steps to build a fire guard. Mr.
Burkinshaw was also present at the scene giving directions about building a fire guard. Even then,
there were safety concerns. Although the wind initially was blowing the fire south, the wind
direction having been originally from the north, Mr. Burkinshaw said that it backed around
southerly and began blowing the other way, necessitating the movement of equipment and
personnel out of the way of potential danger.

35 Mr. Saunders testified that, normally, heavy equipment operators will supply machinery with
the necessary accessories including lights and will arrange for fuel for that machinery. That seems
to me to accord with common sense since these individuals, the owners and operators of the
equipment, should be expected to know about and look after these sorts of matters. Mr. Saunders
said that he could not recall in his experience arranging lights for such equipment.

36 Mr. Dow, an experienced fire boss with the Ministry, pointed out that there are many hazards
in working overnight and a decision to do so is not taken lightly. He said that although he had a very
experienced man on the scene the night of the 29th and had hoped to work overnight, this proved
well nigh impossible because of smoke conditions. He testified that the fire had broken out in areas
of steep terrain as well as boggy ground and that these factors would tend to make working at night
hazardous until those directing the fire suppression efforts became more familiar with the terrain.
Mr. Weldon did express the view in his evidence that they could have worked overnight if they had
had lights. As I said, I would have thought operators like him would have on hand or be able to
obtain lighting as needed for their machines. Mr. Weldon and Mr. Andreschefski said that Mr.
Saunders did not give them detailed directions on the evening of the 28th. These persons and Mr.
Dupilka were, however, experienced forest workers. In any event, it appears that these persons were
back at first light on the 29th doing what was necessary to try to build a satisfactory fire guard to get
containment of this fire. Mr. Saunders was somewhat late arriving on the morning of the 29th and
that circumstances may have contributed to some lack of coordination of effort for a time on the
early morning of June 29th.

37 The trial judge was also critical of the lack of use of water bomber services early on the 29th.
With respect, it seems to me that the evidence indicates that the water bombers were called out
earlier than usual and it is clear from the evidence of an operator of this equipment that it was felt
that the fire had got beyond the stage where it would be useful to apply further fire retardant by this
methodology. Mr. Dow also observed in his evidence that it was difficult to utilize helicopters with
buckets during the 29th because when they were near the fire, they tended to spread it, and
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therefore, fighting the fire from the air really was not a viable option at this stage. As I earlier
recounted, on the evening of June 29, Dow had directed Saunders and a crew to do some back
burning. The back burn fire was mistakenly set outside the existing fire guards. Clearly, this
procedure was inefficiently done and instead of helping the situation, it made it worse. The result of
this was that additional timber was burned. The trial judge was critical of this conduct of the
appellant and I believe that criticism was well founded.

38 Citing the cases of Hammond v. Wabana (Town Council) (1995), 133 Nfld. & P.E.I.R. 116
(Nfld. S.C.) and Laurentide Motels Ltd. v. Beauport (City), [1989] 1 S.C.R. 705, the judge said at
para. 95 of his Reasons the following:

... the standard expected of a volunteer fire department and its members is that,
with the resources available to them, they will do their best to put the fire out. A
bona fide decision or action will not be open to question unless it causes the
worsening of the fire and is a substantial departure from the basic principles of
fire fighting.

39 That was the standard the judge used in assessing the efforts of Ministry fire fighting
personnel. Having regard to the safety concerns which, in my judgment, were legitimate concerns in
the case of this fire, I would not be inclined to be particularly critical of the decision made to not
have the heavy equipment operating overnight on the first evening, (June 28-29).

40 Although the trial judge did not specifically comment on the matter, I am inclined to think that
in general terms the state of preparedness of the appellant was adequate, having regard to the fact
that their mandate is to be prepared to fight fires all over the Province. Perhaps some criticism could
be made of Mr. Saunders for failing to be on the scene in a more timely way on the morning of June
29. Clearly, the burn done outside the fire guard on the evening of June 29 fell below the standard
expected of an efficient fire crew and this had practical consequences both in failing to contain the
fire and in spreading the fire over a wider area.

41 The point is made in the Cempel case, cited supra, that, in deciding on apportionment of
liability, the Court must assess the relative blameworthiness of the respective parties for the harm
that has accrued. Such an assessment must be made to arrive at a conclusion as to what proportion
of liability should be assigned to the respective actors.

42 In considering this issue of contributory negligence in the instant case, I find the recent
judgment of this Court in Alberta Wheat Pool, supra, to be of assistance. Like this case, that was a
fire case, although what was burned in that case was a wooden wharf that was part of the plaintiff's
grain loading facilities in Vancouver harbour. The defendant contractor had been engaged by the
plaintiff owner to do renovation work on the wharf. It was accepted that the source of the fire was
molten slag from an oxyacetylene torch operated by an employee of the defendant. After the fire
erupted, it spread rapidly and caused considerable damage to the wharf. Although the defendant had
initiated a fire watch for some short period after work was completed on the wharf on the day in
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question, the fire broke out after this surveillance had been concluded. The plaintiff owner sued the
contractor, alleging negligence and claiming damages for the property destroyed in the fire. The
defendant contractor pleaded in defence that most, if not all, of the fire damage to the facility could
have been avoided if the plaintiff had had in place an effective fire protection system. In that case,
[1998] B.C.J. No. 1425, the trial judge had concluded as follows (cited by the Court of Appeal at
para. 17):

In the case at bar, it is likely that the majority of fire damage to the Dock could
have been avoided if the plaintiff's fire protection system had been effective.
However, the plaintiff did not cause the fire. The primary fault, or greater fault,
was clearly that of the defendant and the defendant must bear responsibility for
the greater share of the damages.

I find the reasoning in Heeney v. Best [ (1979), 108 D.L.R. (3d) 366 (Ont. C.A.)]
and the "seatbelt cases" referred to therein to be applicable to the facts in the case
before me. I apportion 25% liability to the plaintiff and 75% liability to the
defendant.

43 From this decision, the defendant appealed and the plaintiff cross appealed. By the time the
matter reached this Court, the defendant contractor did not dispute the finding of the trial judge that
it had been negligent in some degree but it argued that the trial judge should have apportioned a
much higher proportion of contributory negligence against the plaintiff, largely for its failure to
have in place a suitable fire protection system to prevent rapid spread of the fire. The defendant
argued that the plaintiff could be and should be found to be as much as 95% contributorily
negligent. On the other hand, the plaintiff owner submitted on appeal that the judge should not have
found it responsible to any degree. It argued that it should not have been found negligent in any
respect. The plaintiff argued that, although its system did not meet the statutory requirements for
fire protection systems when the system had been installed in 1977 or later when the wharf was
reconditioned in 1994, nonetheless, it was the negligence of the defendant and not any negligence of
the plaintiff that had caused the fire damage to the property. The trial judge had said this about the
duty of the plaintiff (cited by the Court of Appeal at para. 21):

The plaintiff did not challenge the defendant's expert opinion that the fire
protection system was deficient, and that if it had been constructed as it ought to
have been in 1977 then the fire would have been contained between a fire stop in
the vicinity of the mooring dolphin and the concrete west dock.

The only question is whether the plaintiff was negligent in failing to have an
adequate fire protection system on the Dock. The plaintiff's responsibility in this
regard did not rest upon any duty to the defendant. The standard of care which
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the plaintiff must have met was no different than that of the reasonable person
acting for one's own safety, or for the protection of one's property. (Nance v.
B.C. Electric Railway, [1951] A.C. 601; Heeney v. Best (1979), 108 D.L.R. (3d)
366 (Ont. C.A.)).

44 All members of this Court were of the view that the plaintiff could not successfully resist a
finding that it had been contributorily negligent in failing to have in place a proper fire protection
system. The only difference between the majority judgment given by Finch J.A., (as he then was),
and the minority judgment of Chief Justice McEachern, concerned the degree of fault that ought to
be found against the plaintiff. The majority varied the finding of the trial judge to find that fault
should be apportioned 50% against the defendant contractor and 50% against the plaintiff owner.
Chief Justice McEachern would have found the owner 75% liable and the contractor 25% liable.

45 Finch J.A. noted that, having regard to what was said by this Court in Cempel v. Harrison Hot
Springs Hotel Ltd., referred to, supra, the task of the Court was to assess the respective
blameworthiness of the parties. He found that the nature of the work being done by the defendant
created a clear possibility of harm from fire and that the failure of the defendant contractor to more
efficiently water the area after work and to monitor the area more carefully showed a high degree of
blameworthiness. He also considered that the plaintiff had for many years known that it did not
have an efficient, up to standard, fire protection system. Of course, when this hazardous work was
being done, the possibility of fire breaking out was a very real danger. He therefore found that the
conduct of the plaintiff also exhibited a high degree of blameworthiness. Because the conduct of
both plaintiff and defendant demonstrated a high degree of blameworthiness, the majority, as I have
said, found it appropriate to apportion liability 50% to each. Chief Justice McEachern said, in his
minority opinion, that he would have been inclined to find a greater degree of responsibility on the
part of the owner because it had had a lengthy period of time to consider what could or should be
done to improve fire protection, whereas the failure of the contractor was "accidental and
unexpected."

46 In the present case, the trial judge found that the monitoring process adopted by the
respondent in areas where there had been burning done over the winter was seriously deficient. He
said that although the technology existed for infra-red scanning (and indeed was being used in
several of the respondent's divisions), there was a failure to utilize it in the area where the Stone Fire
occurred. Even after learning about the reports of smoke in the Landing area, and despite requests
by employees familiar with the area to have infra-red scanning performed, the respondent neglected
to do so. The trial judge found this to be a serious omission. The trial judge said this in the course of
his Reasons, at paras. 81-83:

The standard of care is exacting. All reasonable precautions must be taken.

In Tahsis (1968), 70 D.L.R. (2d) 376, the court cited, with approval, and

Page 14



emphasized, this principle:

I would go so far as to say that in a case of the present class no precaution
which was commercially practicable ought to have been omitted, and any
omission of a practicable precaution would constitute a failure of duty.

The defendant's omissions depriving it of the opportunity to locate, and
extinguish, the holdover fire, constitute a failure to meet the standard of care
imposed upon it.

47 I respectfully agree with those comments of the trial judge. The respondent, at all material
times from the fall of 1991 through to the summer of 1992, was in control of this area and had been
engaged in burning activity on Cut Block #2. There was a substantial body of evidence before the
trial judge that "holdover fires" can and do occur after burning activities of the sort performed here
are completed. It appears to me from the evidence that this was a hazard that was clearly known to
the respondent. As the trial judge observed in the passage quoted supra, because of the great
potential for harm that can occur when a fire gets going in dry bush in the summer, great vigilance
is necessary to prevent the sort of disastrous fire that occurred here. This is a situation in which the
maxim, "An ounce of prevention is worth a pound of cure," is apposite. As was the case here, if fire
should break out in highly combustible timber on a hot, windy day in summer, a most hazardous
situation arises.

48 Of course, the appellant, as represented by the Ministry of Forests, has a responsibility to
safeguard the forests of the Province and to be in a position to take swift and effective action when a
forest fire breaks out. As Finch J.A. observed in the Alberta Wheat Pool case, at para. 56:

... The test for contributory negligence in British Columbia is still as laid down
by the Privy Council in Nance, supra, namely, want of care by a plaintiff for his
own safety, or as in this case, for the safety of his own property. Whether a
plaintiff has met such a standard must be decided on the particular facts of the
case.

49 The appellant Crown here had a responsibility to be prepared for the outbreak of fire and to
take steps to combat, in an effective manner, any forest fires that might break out in the Province. In
the circumstances of this case, I would not, as I have stated, be as critical as the trial judge of the
decision not to work overnight on June 28-29, 1992. It seems to me that this was a judgment call
that had to be made by those on the scene based on the extant circumstances. Representatives of the
Ministry had to be sure that they were familiar with the terrain and that they would not be exposing
those engaged in fighting the fire to unacceptable risks. I would, as I have said, not be particularly
critical of Mr. Saunders for failing to take steps to get lights and fuel because, in my view, those
matters should be the primary responsibility of the equipment operators themselves. While it would
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have been desirable for Mr. Saunders to have been on the scene in a more timely way early on the
morning of June 29th, I do not consider that anything he did or did not do that morning concerning
air tankers had any significance with respect to the containment of this fire. Given the size,
intensity, and erratic behaviour of this fire, it seems to me that it was well beyond the capacity of
aerial fire fighting. There may have been some lack of effective coordination by Mr. Saunders
(perhaps it was just too large a fire for someone of his experience), and the back burn error that
occurred on the evening of the 29th of June was a serious error and one that increased the risk and
increased the area of burned forest. I have no doubt that this specific operation fell below acceptable
fire fighting standards and increased the harm by expanding the area of the fire.

50 Unlike the trial judge, I do consider that in this case it is possible to assign degrees of fault to
the conduct of the parties. In considering the respective degrees of blameworthiness of the parties, I
am of the view that the larger degree of blameworthiness should be attributed to the respondent. It
was well aware of the potential danger from holdover fires and had indeed been warned about a
possible holdover fire in the area where the Stone Fire broke out. It refrained from taking the
necessary action which it should have taken, namely, infra-red scanning, although it had the
capacity to do so. There was here what I would describe as knowledge of a clear and present danger
coupled with an inexplicable failure to take appropriate preventive measures. As the trial judge said,
given the magnitude of the potential hazard of these fires, no commercially practicable measure of
prevention should have been omitted. The respondent was responsible for letting a dangerous
situation arise that ultimately resulted in a very substantial fire.

51 The Ministry employees, on the other hand, were faced with an emergent situation and had to
respond to it without the luxuries of time and reflection. Although, as I have observed, not all of
their activities after the discovery of the fire were entirely up to the mark, I do not consider that
their responsibility for the resultant loss and damage was of the same order as that of the
respondent. The latter, in my judgment, should be found to have a higher degree of
blameworthiness for what ultimately occurred. In my judgment, it would be appropriate in this case
to attribute 70% of the responsibility to the respondent and 30% to the appellant and I would so
apportion liability.

THE APPEAL AGAINST THE REFUSAL OF THE TRIAL JUDGE TO AWARD DAMAGES
FOR LOSS OF STUMPAGE REVENUE

52 The major argument on damages in this case concerned the question of whether or not the
appellant had been able to establish a claim for damages because of loss of stumpage revenue from
the commercial timber destroyed and damaged in the fire. As noted, several hundred hectares of
forest land were burned over and thus a considerable volume of timber was lost. Both parties
commissioned experts to give reports on this subject. The conclusion of Mr. Gairns, an expert
retained on behalf of the respondent, was that the appellant had suffered no loss in revenue as a
result of the fire. A report commissioned by the appellant from the firm of Deloitte and Touche
LLP, authored by Mr. Reznik and Mr. Murphy, concluded that the loss under this heading was in
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the order of $1.7 to 2.8 million, depending on certain underlying assumptions. Ultimately, the trial
judge preferred the opinion advanced by Mr. Gairns, the expert retained by the respondent.

53 Although Mr. Gairns appears to have used a generally lower stumpage rate calculation to
arrive at his figures, it seems to me that the most significant difference between the respective
positions of the parties on this question of damages arises from the approach of the parties to the
issue of how damages should be assessed in the instant case. The judge in his Reasons highlighted
the difference in approach taken by the parties in the respective arguments that they advanced based
on the evidence of the experts. He said this at para. 119 and following of his Reasons:

Put simplistically, Mr. Gairns used the prevailing stumpage rates at June 1992;
Deloitte & Touche used an average of stumpage rates over seven years. Of
course, the controversy is more complicated than that. But one of the plaintiff's
principal objections to Mr. Gairns method of assessment is that it transfers the
loss from the defendant to other licensees in the British Columbia Interior.

This is so by reason of the "comparative value pricing system", used by the
Ministry of Forests to calculate stumpage rates in the Province of British
Columbia.

Mr. Gairns described that system in his report of 5 March 1999, and in his
testimony. The system involves a complex of calculations to determine various
indicia for pricing, including a value index, a mean value index, a base rate, and
target rate. The implementation of the system, among other things, leads to a
phenomenon the forest industry has "dubbed 'the water bed effect' ". Mr. Gairns
described this phenomenon at paragraph 3.22 of the 5 March 1999 report, as
follows:

Because the Base Rate stumpage is adjusted by the difference between a
Cutting Permit [Value Index] and the [Mean Value Index] to produce the
assessed stumpage rate for the Cutting Permit, a lowered [Mean Value
Index] increases each Cutting Permit stumpage rate to compensate for the
volume of low value timber harvested previously. This process was
introduced into stumpage pricing to ensure that responses by the Ministry
of Forests to verifiable local high costs, or low timber values, would not
affect Provincial revenues. It has been dubbed "the waterbed effect" by the
forest industry because any special stumpage reduction factors negotiated
by a Forest Licensee, or a group of licensees, results in increased stumpage
rates for the others.
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[Emphasis added]

The amount of that "increased stumpage" to others, (i.e., as a discrete sum), as a
result of the fire, is not part of the evidence in this trial.

The increased stumpage rates to others, as a result of the Stone Fire, are, says the
plaintiff, "collateral" to the tort, or "res inter alios acta". In result, Mr. Gairns "...
has underestimated the damages suffered by [the plaintiff] as a result of the Stone
Fire by seeking to use collateral revenue which has been generated by the Crown
completely independent of the Stone Fire event to reduce the damages payable
by the defendants in a manner which is contrary to the applicable legal principles
..."

The defendant's answer is that the comparative value pricing structure is not
collateral. The defendant says that the test is this: "Could the plaintiff, even in the
absence of the wrong, have made the disputed profit. If so, it is treated as
collateral. If not, it goes to reduce the plaintiff's loss." The defendant contends,
"the plaintiff was required to utilize the existing stumpage system including the
comparative value pricing structure and could not have increased the stumpage
rates to licensees had the fire not occurred. In the result, the effect of the
comparative value pricing system is not collateral."

54 As Mr. Gairns noted in his testimony, the comparative value pricing methodology utilized by
the Ministry of Forests at the relevant time was devised in 1987 for the purpose of avoiding
unexpected changes to provincial revenue from timber harvesting throughout the Province. At a
basic level, if, in a district, volumes of lower valued timber are being harvested then stumpage rates
may go up generally to offset a loss of revenue; and conversely, if large volumes of higher valued
timber are being harvested in a district, then rates might be adjusted downwards. Mr. Gairns'
conclusion with respect to the effect of the Stone Fire on the revenue received by the Province from
the damaged commercial timber was that the Province actually received a greater stumpage revenue
from the early harvesting of the salvaged timber from the burned area (as opposed to delayed
harvesting over many years into the future), and accordingly, the Province did not suffer any
stumpage revenue losses as a result of the Stone Fire. Instead, it realized a small profit. Some
support for the factual conclusion reached by the learned trial judge may be discerned in certain
answers to interrogatories given by a representative of the appellant:

The timber was salvaged by Canfor, the Small Business Forest Enterprise Plan,
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and affected Woodlot licensees. Canfor was the only forest licensee.

The Comparative Value Pricing (CVP) system was used for calculating stumpage
rates for timber harvested in the Prince George District in 1992. The CVP system
calculates stumpage in a systematic and equitable manner varying the rates
according to the relative value of the timber.

The system establishes an average stumpage rate (also known as the target rate)
for the Interior of the province which is tied to a Statistics Canada Index of
lumber prices. The average stumpage rate goes up or down as the lumber market
goes up or down.

The system has a target rate rather than a target revenue. In order to achieve the
target or average rate the system makes adjustments quarterly which have the
effect of ensuring there is no (or little) loss of revenue when a considerable
amount of timber is harvested at rates substantially below the average. In the case
of a large fire, the system will adjust all stumpage rates (in the Interior of the
province) upwards to offset the effect of the fire damaged timber being harvested
at low stumpage rates, thus ensuring the target rate is achieved.

(emphasis added)

55 The appellant argues that the learned trial judge erred in his approach to this question. The
appellant, citing, inter alia, the case of Oshawa Group Ltd. v. Great American Insurance Co. et al
(1982), 132 D.L.R. (3d) 453 (Ont. C.A.), advances what I might call a "common sense" type of
argument that, if a corporation had the ability to offset business losses by increasing prices to
consumers, and if such prices were reckoned to offset losses, then the corporation would be
incapable of suffering a loss. Such a principle would seem to be quite unsupportable. The Oshawa
case cited was one in which there had been a loss on a fidelity bond and it was held that the insurer
could not resist payment of the loss merely by adverting to the ability of the company to recoup
some or all of the losses by charging higher prices to customers.

56 The issue we are dealing with here raises for consideration the well known principle
sometimes referred to by its Latin phraseology "res inter alios acta." If a gain or loss is not part of a
transaction or series of transactions, then generally it will be held to be irrelevant on the question of
assessment of damages. However, the case is otherwise if the gain or loss arises directly out of the
transaction or out of a series of related transactions.
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57 Perhaps a helpful illustration of the principle is to be found in a case cited to the Court, British
Westinghouse Co. v. Underground Ry., [1912] A.C. 673. In that case, an arbitrator had asked the
court to consider an interesting question. Westinghouse Co. had provided, in accordance with
specifications, generating equipment to the plaintiff railway company. The railway company alleged
that the machines provided by Westinghouse were not up to standard with respect to economy and
steam consumption. Pursuant to the contract, the matter was referred to arbitration. The railway
company claimed significant damages against Westinghouse for breach of contract. Machines had
been provided at different dates during the years 1904, 1905 and 1906, and although the railway
company was not content with their performance, it continued to use them for several years.
Ultimately, in 1908, the railway company concluded that they should replace the Westinghouse
machines with what were described as Parsons machines. The arbitrator found that the purchase of
the Parsons machines accrued to the pecuniary advantage of the respondent and that the superiority
of the new machines in efficiency and economy was so substantial that even if Westinghouse had
delivered to the railway company machines complying with the conditions of the said contract, it
would have been to the pecuniary advantage of the respondent to have replaced the machines by
Parsons machines as soon as possible. The majority of the Court of Appeal held that the action of
the railway company in purchasing the new machines, which, again, had resulted in pecuniary
advantage to them, was not to be taken into account on the question of damages. Lord Haldane,
speaking for the House of Lords, reached a different conclusion. He said this at p. 688:

The arbitrator appears to me to have found clearly that the effect of the
superiority of the Parsons machines and of their efficiency in reducing working
expenses was in point of fact such that all loss was extinguished, and that
actually the respondents made a profit by the course they took. They were
doubtless not bound to purchase machines of a greater kilowatt power than those
originally contracted for, but they in fact took the wise course in the
circumstances of doing so, with pecuniary advantage to themselves. They had,
moreover, used the appellants' machines for several years, and had recovered
compensation for the loss incurred by reason of these machines not being during
these years up to the standard required by the contract. After that period the
arbitrator found that it was reasonable and prudent to take the course they
actually did in purchasing the more powerful machines, and that all the
remaining loss and damages was thereby wiped out.

(emphasis added)

58 Lord Haldane stated his conclusions in these terms at p. 691:

I think the principle which applies here is that which makes it right for the jury or
arbitrator to look at what actually happened, and to balance loss and gain. The
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transaction was not res inter alios acta, but one in which the person whose
contract was broken took a reasonable and prudent course quite naturally arising
out of the circumstances in which he was placed by the breach. Apart from the
breach of contract, the lapse of time had rendered the appellants' machines
obsolete, and men of business would be doing the only thing they could properly
do in replacing them with new and up-to-date machines.

The arbitrator does not in his finding of fact lay any stress on the increase in
kilowatt power of the new machines, and I think that the proper inference is that
such increase was regarded by him as a natural and prudent course followed by
those whose object was to avoid further loss, and that it formed part of a
continuous dealing with the situation in which they found themselves, and was
not an independent or disconnected transaction.

(emphasis added)

59 The Westinghouse case was referred to with approval by the Supreme Court of Canada in the
case of Apeco Canada Ltd. v. Windmill Place, [1978] 2 S.C.R. 385, although the Court in the latter
case seems to have arrived at a different result in the sense that it found the contested transaction to
be wholly independent and in no way arising out of the consequences of the appellant's breach.

60 I recognize that those were contract cases whereas the instant case is a case involving the tort
of negligence. Should that militate in favour of a different result here? In the course of his judgment
in Westinghouse, at p. 690, Lord Haldane referred to the well known case of Bradburn v. Great
Western Ry. Co., [1874-80] All E.R. Rep. 195, L.R. 10 Ex. 1, a case where it was held that the
recovery of a sum of money made by a plaintiff under an insurance policy for disabilities arising out
of a railway accident should not reduce his recovery of damages from the tortfeasor railway
company. As a matter of principle, it seems to me, we are here dealing with a damages issue and it
would not seem to matter whether the underlying cause of action sounds in tort or contract. In the
instant case, it seems to me that we are dealing with a situation analogous to that found to exist in
the Westinghouse case. I believe this is a case of what I would term a "direct relationship" between
relevant factors or circumstances. Lord Haldane said the following, which I think is applicable here,
in the following passage from the Westinghouse case at p. 690:

... The subsequent transaction, if to be taken into account, must be one arising out
of the consequences of the breach and in the ordinary course of business. This
distinguishes such cases from a quite different class illustrated by Bradburn v.
Great Western Ry. Co., where it was held that, in an action for injuries caused by
the defendants' negligence, a sum received by the plaintiff on a policy for
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insurance against accident could not be taken into account in reduction of
damages. The reason of the decision was that it was not the accident, but a
contract wholly independent of the relation between the plaintiff and the
defendant, which gave the plaintiff his advantage.

61 In the instant case, there is a direct relationship between relevant transactions because of the
nature of the comparative value pricing system. It is a system that was put into effect by the
provincial government of the day to ensure that despite whatever vicissitudes might occur in any
year in timber harvesting operations, provincial revenue would remain essentially unaffected.
Lower returns from one area of operations in the Province could be offset by stumpage rate
increases elsewhere to ensure a steady flow of revenue - thus the term "waterbed effect" to describe
what is anticipated in circumstances like the present. The system in effect for stumpage rates at the
relevant time has the result that, in assessing damages suffered by the appellant because of the
destruction or damage of trees, account must be taken of what has occurred with respect to
stumpage rates charged to other operators in that district. The situation is much more analogous to
the Westinghouse type of situation than to the situation exemplified by a case like Oshawa Group
Ltd. I believe the approach of the trial judge in this case was sound. Accordingly, I conclude that the
trial judge did not err in accepting the opinion of Mr. Gairns that the appellant could not
demonstrate it suffered a loss of stumpage revenue because of the Stone Fire's destruction of
harvestable trees. There being no loss established, no award for damages was justified. I would
therefore not disturb the trial judge's refusal to make any award of damages for this alleged loss.

DAMAGES FOR LOSS OF TREES NOT INTENDED TO BE HARVESTED

62 As a result of the fire, timber within the E.S.A.s was destroyed. The Reasons of the trial judge
appear to indicate that he considered that this head of loss had been comprehended within the
heading of "Restoration Costs," which costs had previously been agreed between the parties. It is
possible that the trial judge had an incorrect impression that this head of damage had somehow been
agreed between the parties. Certainly, the appellant says it was not of the view that this issue had
been resolved.

63 Having regard to the way in which the evidence relating to damages was developed at trial, I
think it is fair to say that the appellant was advancing a claim for damages under this head in
addition to the sums it claimed for fire fighting and restoration costs. The appellant notes in its
factum that the restoration costs for which compensation was awarded, based on the agreement of
the parties, consisted simply of reimbursement of expenses incurred by the plaintiff in putting grass
seed along the steep slopes of a fish bearing stream where the majority of the burned timber had
been located. Apparently, it was considered that any additional rehabilitation of such areas burned
over in the fire posed an unacceptable risk of creating further slope erosion and resultant
environmental damage.

64 The expert retained by the respondent felt unable to attribute a value to the trees of this class
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that were destroyed because he could not determine an acceptable methodology to employ in any
such assessment. The appellant did advance a claim at trial in the hundreds of thousands of dollars
for the trees destroyed in the E.S.A.s. As I interpret the evidence, essentially the same methodology
was used by the appellant's expert to value these trees as had been used to value timber intended to
be harvested and on which stumpage would be charged. I have previously referred to this latter
category as the "commercial timber". As I noted above, the experts retained by the appellant
appeared to utilize a stumpage valuation basis that was somewhat higher than the valuation basis
utilized by Mr. Gairns, the expert retained on behalf of the respondent. A representative of the
appellant, Mr. Tigchelaar, said that the appellant attached even greater value to the timber in the
E.S.A.s than to the timber that was intended to be harvested. He suggested this was so because
otherwise the appellant would harvest such areas to generate stumpage revenue.

65 I doubt that this assertion is sustainable. I would have thought that the reason the appellant did
not propose to ever harvest this timber was because to do so would cause harm to the environment.
To preserve the trees for this purpose is a laudable and wholly understandable aim but I doubt if it
has anything to do with fixing the financial value of such trees. I am also doubtful that the
methodology adopted by the appellant's experts is particularly helpful on this question. When one is
using as a comparator of value, an article of commerce that has a definable and known value in the
stream of commerce, in order to try to identify the value of another physically similar commodity
that will never enter the stream of commerce, the analysis seems on the face of matters to be out of
accord with commercial reality.

66 As a general proposition, the value of an item (for the purpose of assessing damages), is what
it is worth in the marketplace. But what about an item that is never intended to be placed on the
market? As can readily be seen, one faces something of a conundrum in endeavouring to assign a
value to timber from the E.S.A.s destroyed in the fire. The respondent advances the cogent
argument that it is the obligation of a plaintiff to establish the quantum of damages suffered as a
result of tortious conduct. The respondent submits that the appellant, having put forward evidence
of valuation developed by what the respondent argues was a flawed methodology, ought to be
awarded no damages under this claimed head of loss. The appellant submits on the other hand that,
although the quantification of this loss presents some difficulty, there was nonetheless a real loss, as
found by the trial judge. It submits something ought to be awarded by way of damages to
compensate it.

67 In cases where difficulty and uncertainty are encountered concerning the proof of quantum of
damages, a case almost invariably referred to is the Supreme Court of Canada case of Wood v.
Grand Valley Railway Co. (1915), 22 D.L.R. 614. That case has been recently referred to with
approval in this Court in the case of M.D. Sloan Consultants Ltd. v. Derrickson (1991), 61 B.C.L.R.
(2d) 370. The latter was a case where what was found to be the unlawful conduct of a landlord in
preventing a tenant from proceeding with a sale of goods deprived the tenant of an opportunity to
achieve a more favourable price for the goods. I believe it would be useful to review briefly the
facts in the Wood case. The railway company and its principal had agreed with a number of
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manufacturers and other citizens of the hamlet of St. George, Ontario, that it would extend its rail
line to St. George to connect with the line of the Canadian Pacific Railway at Galt, a town not far
from Toronto. Presumably, the object of the enterprise, from the perspective of the interested parties
in St. George, was to obtain lower freight rates and better access to railroad facilities. These parties
in St. George undertook to purchase, and did purchase, $10,000.00 worth of bonds of the railway
company to facilitate the enterprise. They paid $9,700.00 for bonds having a face value of
$10,000.00 and prior to the date of trial they had been paid interest on the bonds for five years.
Anglin J. said it was not possible on the evidence in the record to say how much of the $9,700.00
had been given as consideration for obtaining the bonds and how much had been paid for the
advantages likely to accrue from the construction of the proposed connecting railway line. The line
was to have been completed by 1906 but, in fact, the project never advanced to completion. In 1911,
the plaintiffs, Wood and others, commenced an action against the railway company and its principal
seeking the sum of $10,000.00. The trial judge awarded damages in that sum. The Ontario
Divisional Court reduced the damages to approximately $4,000.00. On further appeal to the
appellate division of the Ontario High Court, that Court concluded that there was insufficient
evidence to ascertain what damages had been sustained by the plaintiffs as a result of the breach of
the construction agreement. Accordingly, the judgments below were vacated and a reference was
directed to ascertain the amount of the damages.

68 On further appeal to the Supreme Court of Canada, all members of that Court, save Idington
J., agreed with the conclusion of Chief Justice Fitzpatrick shortly stated that the appeal and a cross
appeal should be dismissed with costs. However, three members of the court, Davies J., Anglin J.
and Brodeur J., gave separate concurring judgments. Anglin J. and Brodeur J. were of the view that
the record was not sufficient to establish an appropriate figure for the quantum of damages. Davies
J., whose judgment has afterwards usually been quoted as the judgment of the court (which it was
not), referred, with approval, to the well known English case of Chaplin v. Hicks, [1911] 2 K.B.
786. Anglin J., in his judgment, also appears to have approved of the judgment in Chaplin v. Hicks.

69 Chaplin v. Hicks was a case where a young woman had entered a contest where the winners of
the contest would be entitled to obtain engagements as actresses for a stipulated period at a
stipulated sum. It appears the contest was today what we would describe as a "beauty contest". The
plaintiff succeeded in arriving at what I would describe as the semi-finals of the contest where she
was one of a group of 50 from whom 12 winners would be selected. Due to a communications mix
up, the plaintiff did not receive notice of a required interview. Thus, she lost her chance to become
one of the twelve winners of the contest. Afterwards, she brought an action for damages for breach
of contract, alleging that she had lost the chance of selection for an engagement. The jury concluded
that the defendant had not taken reasonable steps to give the plaintiff an opportunity to present
herself for the interview and assessed damages for the plaintiff at ú100. The case was appealed to
the Court of Appeal. At p. 792 of the report of the case on appeal, Vaughan Williams L.J. said the
following, which I should think provides the jurisprudential underpinning for this type of claim:

In early days when it was necessary to assess damages, no rules were laid down
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by the Courts to guide juries in the assessment of damages for breach of contract;
it was left to the jury absolutely. But in course of time judges began to give
advice to juries; as the stress of commerce increased, let us say between the
reigns of Queen Elizabeth and Queen Victoria, rule after rule was suggested by
way of advice to juries by the judges when damages for breach of contract had to
be assessed. But from first to last there were, as there are now, many cases in
which it was difficult to apply definite rules. In the case of a breach of a contract
for the delivery of goods the damages are usually supplied by the fact of there
being a market in which similar goods can be immediately bought, and the
difference between the contract price and the price given for the substituted
goods in the open market is the measure of damages; that rule has been always
recognized. Sometimes, however, there is no market for the particular class of
goods; but no one has ever suggested that, because there is no market, there are
no damages. In such a case the jury must do the best they can, and it may be that
the amount of their verdict will really be a matter of guesswork. Bu the fact that
damages cannot be assessed with certainty does not relieve the wrong-doer of the
necessity of paying damages for this breach of contract. I do not wish to lay
down any such rule as that a judge can in every case leave it to the jury to assess
damages for a breach of contract. There are cases, no doubt, where the loss is so
dependent on the mere unrestricted volition of another that it is impossible to say
that there is any assessable loss resulting from the breach. In the present case
there is no such difficulty. It is true that no market can be said to exist. None of
the fifty competitors could have gone into the market and sold her right; her right
was a personal right and incapable of transfer. But a jury might well take the
view that such a right, if it could have been transferred, would have been of such
a value that every one would recognize that a good price could be obtained for it.
My view is that under such circumstances as those in this case the assessment of
damages was unquestionably for the jury. The jury came to the conclusion that
the taking away from the plaintiff of the opportunity of competition, as one of a
body of fifty, when twelve prizes were to be distributed, deprived the plaintiff of
something which had a monetary value. I think that they were right and that this
appeal fails. (emphasis added)

The two other members of the court concurred in dismissing the appeal from the jury verdict. The
emphasized passage is often quoted as support for the principle that difficulties of estimation should
not preclude damages being awarded to a plaintiff who has suffered a legal wrong.

70 In more recent times, the Wood case has been cited with approval by Spence J., giving the
judgment of the Supreme Court of Canada in the case of Penvidic Contracting Co. v. International
Nickel Co. of Canada (1975), 53 D.L.R. (3d) 748. That was a case of a construction contract gone
sour, a not infrequent source of litigation. Because of what were found to be a number of breaches
of contract by the owner, the contractor had been required to spend considerably more money
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performing its contract to construct a line of railway. After the line was completed, the appellant
contractor made a demand upon the owner for additional compensation in the amount of 10% of the
contract price but that demand was refused by the owner. The appellant contractor then launched
suit claiming damages under various heads. It was awarded a sum of damages at trial but the sums
awarded under certain headings of damages were reduced by the Court of Appeal. One head where
the damages were reduced was an award of 25 cents per ton of material for additional ballasting.
After referring with approval to Chaplin v. Hicks and Wood v. Grand Valley Railway Co., supra,
Spence J., who ordered restoration of the trial judgment on certain heads of damages, including
ballasting costs, said this at p. 757:

I can see no objection whatsoever to the learned trial Judge using the method
suggested by the plaintiff of assessing the damages in the form of additional
compensation per ton rather than attempting to reach it by ascertaining items of
expense from records which, by the very nature of the contract, had to be
fragmentary and probably mere estimations.

71 This was an "estimation" case as opposed to a "loss of opportunity" situation, but again, the
mere difficulty of computation of a sum due was held not to bar an award of some damages for the
breach of contract by the owner.

72 The appellant in its argument before this Court placed considerable reliance upon the case of
Cancer Control Agency of British Columbia v. Fisher Scientific, supra, a decision of Finch J., (as he
then was), when he was on the trial court. In that case, the plaintiff had maintained a collection of
serum samples which had been obtained from patients and kept in a freezer. The defendant
negligently failed to ensure that the freezer where samples were kept would function properly. As a
result, the samples were rendered unusable. The plaintiff agency sued claiming damages. At the
trial, Finch J. found liability for negligence and went on to deal with the claim for damages. He
observed that the basis for the damages claim was advanced as follows:

The plaintiff's claim for damages is based upon an estimate of the cost of
replacing the lost serum samples. In fact, the samples could not, and have not,
been replaced. The plaintiff maintains, however, that it is entitled to recover
damages equivalent to the reasonable estimate of what it cost to obtain and store
the samples, and to collect, record and index data from every patient whose
serum samples were lost.

The plaintiff is a non-profit publicly-funded research institute. It does not claim
any loss of profit or other consequential loss. There was no market for the lost
serum samples. The plaintiff does not claim damages for any losses attributable
to practical prejudice it has suffered. It does not claim that research studies were
interfered with, or aborted, because the serum samples were lost. It does not
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claim damages for any loss of funding grants consequent on the loss of the serum
samples. It does not claim that any loss was suffered because the work of its
employees was disrupted or delayed as a consequence of the sample losses.

Nevertheless, the plaintiff maintains that it is entitled to recover the subjective
value to it, as owner, of what it cost to obtain this unique research resource,
because it has lost the use of this asset. And it says its estimate of that cost is
sufficiently reliable, and reasonable, to support an award in the amount claimed,
$163,221.00.

73 Ultimately, a sum of damages in the amount of about $110,000.00 was awarded. As I read the
case, such amount was largely based on the costs incurred by the agency in collecting the samples. I
must say that I am gravely doubtful that I would have concluded that any award of damages was
appropriate given the facts in that case. I am further doubtful that the costs of collection could
furnish any reliable indicator of value. However, the facts in that case are, in my view,
distinguishable from the facts in the case at bar. The plaintiff in the Cancer Control Agency case did
not assert a financial loss but appears to have claimed for some species of subjective loss.

74 Here, I would say, the Crown estate was damaged in the fire by reason of the destruction of
valuable trees which had provided a healthy environmental setting. There has been proven what I
would term "ecological damage". The value of what has been lost may not be entirely easy to
quantify but there has been a real physical harm demonstrated. Many of the cases, such as Chaplin,
Wood and M.D. Sloan, supra, depend on the value assigned to a lost chance. But that is not this
case. This case may, on its facts, be closer to Penvidic, supra, where all that can be achieved is some
sort of rough estimate as to the amount of damages suffered. I have earlier remarked that the
methodology of endeavouring to infer the quantum of damage from the value of stumpage lost by
reason of the destruction of commercial timber does not seem to me to be particularly helpful. To
use a colloquial phrase, one would be comparing apples and oranges. Spence J., at p. 757 of the
Penvidic case, commented as follows about the Wood case:

It was clearly impossible under the facts of that case to estimate with anything
approaching to mathematical accuracy the damages sustained by the plaintiffs,
but it seems to me to be clearly laid down there by the learned Judges that such
an impossibility cannot "relieve the wrongdoer of the necessity of paying
damages for his breach of contract" and that on the other hand the tribunal to
estimate them whether jury or Judge must under such circumstances do "the best
it can" and its conclusions will not be set aside even if "the amount of the verdict
is a matter of guess work."

75 It seems to me that this quotation fairly sums up the task facing a court in circumstances such
as arise in this case. I would also observe that this case may lie near the outer parameters of the
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possibility of estimation. There will undoubtedly be cases where a court will conclude that the task
of estimation presents difficulties of such magnitude that they will be incapable of resolution. It
must not be lost sight of that it is the obligation of a plaintiff to make satisfactory proof of some
loss. This case, as I have observed, is clearly not of the same character as the loss of a chance cases
such as Chaplin. I would, as did the trial judge, describe the loss suffered by the appellant as a
tangible and real one, not a mere loss of an amenity as was noted to be the situation in Prince Rupert
City v. Peterson (1994), 98 B.C.L.R. (2d) 84. In that case, it was held damages could not be
recovered because the corporate plaintiff could not recover for the loss of pleasure suffered by
inhabitants of the city as the result of the destruction of some trees. Here, the Crown estate has
suffered ecological damage by reason of the destruction of valuable tree habitat. The trial judge
found that fish habitat and water supply to local residents had been damaged. This is a pecuniary
and physical loss as well as the loss of a healthy environmental setting. However, it must be
acknowledged that setting a monetary valuation on this loss is not easy. Foregone revenue is one
measure of the economic loss, on the theory that the value of the habitat was equal to revenue
forgone to preserve it. The Crown appellant argued for the full value of the destroyed trees but it
must be noted that the habitat, while damaged, was not totally destroyed and in time the area will be
restored. There was virtually no evidence adduced at trial concerning valuation of the damage to the
habitat.

76 In a case where a proper assessment of damages is as fraught with uncertainty as it is here, I
think that a court should exercise caution in deciding on an appropriate award of damages for the
proven loss suffered. For the reasons I have enunciated above, to award damages equivalent to or
greater than the valuation of the commercial timber would not seem right to me. In this case, I
believe it would not be unfair, however, to award a proportion of that value as a fair estimate of the
loss suffered by the appellant. I would therefore order that the appellant recover on account of the
timber destroyed in the E.S.A.s a sum equivalent to one third of its value. If the parties are able to
agree on the commercial timber valuation, no problem should arise in computing these damages
since the exercise will be purely mathematical. However, as I have noted above, because the trial
judge concluded he ought not to make any award of damages for commercial timber destroyed, he
was not required to decide which of the valuation methodologies used by the parties' respective
experts he preferred. If the parties are unable to agree on an appropriate figure for valuation
purposes, I should think the matter will have to be referred to the trial court for resolution.

77 To sum up, the appeal of the appellant is allowed to the extent indicated and the cross appeal
of the respondent is dismissed. The parties requested the opportunity to make submissions to this
Court on costs, after Reasons were delivered. This was presumably to enable them to address the
matter of costs in light of the respective degrees of success that might be achieved on the issues
raised in the appeal and the cross appeal. I would direct that the appellant forward its submission on
costs to the Registrar within two weeks from the date of delivery of these Reasons and that the
respondent have a further two weeks from that time to deliver its submission on costs to the
Registrar. The appellant will have one week to reply if it wishes to make any reply to the
submission of the respondent.
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HALL J.A.

The following is the judgment of:

78 SMITH J.A. (concurring):-- I have had the privilege of reading the reasons for judgment of
Mr. Justice Hall in draft form and I agree with his disposition of this matter and with his reasons,
except for paras. 55 through 61, which are under his heading "The Appeal Against the Refusal of
the Trial Judge to Avoid Damages for Loss of Stumpage Revenue". In this respect, while I agree
with his conclusion, my reasons for reaching that conclusion differ.

79 In my opinion, British Westinghouse Electric and Manufacturing Co., Ltd. v. Underground
Electric Railways Company of London, Ltd., [1912] A.C. 673, is a case concerned with mitigation,
that is, in the present context, with whether the profit derived from actions taken by a plaintiff after
the wrong occurred should go to diminish the loss. The test that has evolved in the case law asks
whether the profit could have been earned independently of the wrong, in which case it does not go
to diminish the loss, or whether it could not have been earned but for the wrong, in which case it
must be brought into account. The principle is stated in that way in Dawson v. Helicopter
Exploration Co. Ltd., (1958), 12 D.L.R. (2d) 1, a case concerning damages for breach of contract.
There, Rand J., speaking for the Court, said at p. 10:

The rule ... governing mitigation is not in dispute. If the interest acquired by the
damaged person is something he could not have been able to obtain if the
contract had been carried out, it must be brought into account; if it could have
been acquired consistently with his performance of the contract, it is not
available as mitigation.

See also, Apeco of Canada Ltd. v. Windmill Place, [1978] 2 S.C.R. 385, where it was held that the
transaction alleged to be in mitigation "was an independent transaction which in no way arose out of
the consequences of the breach by the appellant." [p. 389]

80 However, with respect, I do not see this case as a mitigation case. Here, the increased
stumpage revenue arose as a result of Canfor's wrong but it was not the result of post-wrong actions
of the Crown. Rather, the comparative value pricing system was in place before the fire occurred
and its effect was to avoid any loss to the Crown from the fire.

81 It follows that if the Crown were to recover the damages it claims from Canfor in addition to
the increased stumpage revenue it has received from other licensees, it would be compensated twice
for the same loss from different sources. That double recovery for the same loss is not permitted has
been settled by the decision in Ratych v. Bloomer, [1990] 1 S.C.R. 940.

82 In that case, the issue was whether an injured plaintiff who received sick-leave benefits
pursuant to a collective agreement during his convalescence was required to bring the benefits into
account on his claim for lost earnings. In holding that he suffered no loss of earnings to the extent
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that he received sick-leave benefits, McLachlin J. (as she then was), speaking for the majority,
described the foundation of damages awards at para. 44:

It is a fundamental principle of tort law that an injured person should be
compensated for the full amount of his loss, but no more.

She went on to add, at para. 49:

I conclude that the general principles underlying our system of tort law
suggest that the damages awarded to the plaintiff should be confined to his or her
actual loss, as closely as that can be calculated. The damages should be in an
amount which will restore the plaintiff to his pre-accident position. Where
pecuniary losses, such as loss of earnings, are at stake, the measure of damages is
normally the plaintiff's actual financial loss. Unless the plaintiff can demonstrate
such loss, he or she is not entitled to recover. This is because an essential element
of tortious liability is lacking in the absence of loss. As Lord Diplock stated in
Browning v. War Office, [1962] 8 All E.R. 1089 (C.A.) at pp. 1094-5: "A person
who acts without reasonable care does no wrong in law; he commits no tort. He
only does wrong, he only commits a tort, if his lack of care causes damage to the
plaintiff." (my emphasis)

83 On the question that concerns us in this case, McLachlin J. said, at para. 94, that the
restitutionary principle underlying damages implies:

... that the plaintiff should not recover unless he can demonstrate a loss, and then
only to the extent of that loss. Double recovery violates this principle.

84 Bradburn v. Great Western Ry. Co., [1874-80] All E.R. Rep. 195, L.R. 10 Ex. 1, to which Mr.
Justice Hall refers at para. 60 of his reasons for judgment, is an exception to the rule against double
recovery. There, the plaintiff purchased an insurance policy before he was injured by the
defendant's negligence. Because he was unable to work as a result of his injuries, he received
income benefits from the insurer. It was held that he was entitled to keep the insurance monies and
to recover full damages for loss of income as well. As Cory J. explained, in the majority judgment
in Cunningham v. Wheeler, [1994] 1 S.C.R. 359 at paras. 71-82, the basis of the decision in
Bradburn is that it would be unfair to deduct, from an award of damages for lost earnings, insurance
monies received by the plaintiff as a result of his wisdom, forethought, forbearance, and self-denial
in purchasing and maintaining the policy [para. 82].

85 No similar considerations arise here. While the Crown showed forethought in providing for
this contingency by implementing the comparative value pricing system, it did not engage in any act
of forbearance or self-denial that would lead to the conclusion that it would be unfair not to allow it
to keep both an award of damages from Canfor and the increased stumpage revenue received under
a system that was designed to avoid the same loss.
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86 Accordingly, the rule against double recovery for the same loss precludes the Crown's claim
for damages under this head. Since it has received the increased stumpage revenue as a result of the
fire, the Crown has not suffered a compensable loss.

87 As I have said, I agree with Mr. Justice Hall's disposition of this appeal and, with the above
qualification, I agree with his reasons.

SMITH J.A.
HUDDART J.A.:-- I agree.
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