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Practice -- Discovery -- Production of documents from nonparties -- When ordered -- What
documents must be produced -- Privileged documents, third party confidentiality -- Privileged
documents, prior disclosure.

Applications by a non-party, Canadian Transport Accident Investigation and Safety Board, and
third parties, Canadian Pacific Railway and its employees, for leave to appeal an order requiring the
Safety Board to produce documents to the parties. Canadian National Railway brought an action
against the Minister of Transportation and Highways and HMC Services arising out of a train
derailment accident. The documents sought related to the Safety Board's investigation of the
accident and included statements provided by several persons who had been assured that their
statements would remain privileged. Some of the privileged documents had already been disclosed
to Canadian Pacific and Canadian National. The trial was scheduled to commence in four days. The
court ordered disclosure of the documents on the basis that the importance of the public interest in
the administration of justice outweighed the privilege attached to the statements.

HELD: Applications dismissed. The disclosure to Canadian Pacific and Canadian National
diminished the retention of privilege in the remaining documents. It would have been unfair to have
some of the documents disclosed to some of the parties and not all of the documents disclosed to all
of the parties. Notwithstanding the importance of the privilege attached to the statements given to
the Safety Board, special circumstances existed here which required disclosure of all of the
documents.
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Statutes, Regulations and Rules Cited:

Canadian Transport Accident Investigation and Safety Board Act, ss. 30, 30(5)(b), 30(7), 35.

Counsel:

W.K. Derby, Q.C., and R. Cooper, for the appellant, Can. Trans. Accident and Inv. Board.
A. Gay, for the respondent, Her Majesty the Queen (B.C.).
W. Everett, Q.C., and S. Gregory, for the appellant, CPR Co.

The judgment of the Court was delivered by

1 LAMBERT J.A. (orally):-- An application is brought on behalf of the Canadian Transportation
Accident Investigation and Safety Board, which is not a party to this appeal, but which has been
required to produce documents and deliver them to the parties by an order of Mr. Justice Henderson
of the Supreme Court of British Columbia made on 1 November 2002, [2002] B.C.J. No. 2519. The
application is for an order for leave to appeal the order of Mr. Justice Henderson and for a stay of
the order pending the outcome of the appeal. An identical two applications are made on behalf of
the Canadian Pacific Railway Company, and on behalf of two of their employees, Kevin John Boux
and Harold Jackson Young, seeking the same two orders. The Canadian National Railway
Company, the plaintiff, was not represented on these applications before me today.

2 The litigation arises out of a very serious accident on the Canadian National Railway right of
way in the Fraser Canyon in 1997. Two employees of the Canadian National Railway Company
were killed in the accident, which was caused by a derailment following an erosion of the track. Her
Majesty the Queen in right of Canada and Her Majesty the Queen in right of British Columbia are
sued because they are the people responsible for a section of the Trans Canada Highway close to the
scene of the accident and related to the erosion, so it is alleged. The Canadian Pacific Railway
Company is sued as the employer of Kevin John Boux and Harold Jackson Young, both of whom, it
is said, observed the erosion and the sidetracking of sulphur cars and, it is said, thought it odd but
did not report it when, if they had reported it, there might have been time to prevent the accident.

3 The Canadian Transportation Accident Investigation and Safety Board, which I will call the
"Safety Board", is responsible for investigating accidents of this type, and carried out a very
comprehensive investigation in this case. They interviewed many people and, having heard
statements, they recorded what they understood the people they interviewed to have said about the
accident. As well, of course, some of the people involved in the accident or interested in the
accident made statements to the police or other public authorities very close to the time of the
accident. Those latter statements have been available. The question we are concerned with in this
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application is the kind of statements that were derived by the Safety Board pursuant to carrying out
their statutory functions.

4 It is very important to understand that the effectiveness of the Safety Board depends on the fact
that statements made to the Board are privileged. People are assured, or are entitled to be assured, of
that privilege when they make their statements and they do so in reliance on the privilege sections
of the Canadian Transportation Accident Investigation and Safety Board Act. The integrity of the
whole investigation process is at stake in the privilege that is associated with the statements that are
made. The privilege is dealt with in s. 30:

Interpretation - s. 30(1)

30.(1)For the purposes of this section and section 19,

(a) "statement" means

(i) the whole or any part of an oral, written or recorded statement
relating to a transportation occurrence and given, by the author
of the statement, to the Board, an investigator or any person
acting for the Board or for an investigator,

(ii) a transcription or substantial summary of a statement referred
to in subparagraph (i), or

(iii) conduct that could reasonably be taken to be intended as such
a statement; and

(b) where a statement is privileged, the identity of its author is
privileged to the same extent.

Statement privileged - s. 30(2)

(2) A statement is privileged, and no person, including any person to whom
access is provided under this section, shall knowingly communicate it or
permit it to be communicated to any person except as provided by this Act
or as authorized in writing by the person who made the statement.

Use by Board - s. 30(3)
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(3) The Board may make such use of any statement as it considers necessary
in the interests of transportation safety.

Access by peace officers, coroners and other investigators - s. 30(4)

(4) The Board shall make statements available to

(a) [Repealed, 1998, c. 20, s. 19]
(b) a coroner who requests access thereto for the purpose of an investigation

that the coroner is conducting; or
(c) any person carrying out a coordinated investigation under section 18.

Power of court or coroner - s. 30(5)

(5) Notwithstanding anything in this section, where, in any proceedings before
a court or coroner, a request for the production and discovery of a
statement is contested on the ground that it is privileged, the court or
coroner shall

(a) in camera, examine the statement; and
(b) if the court or coroner concludes in the circumstances of the case that the

public interest in the proper administration of justice outweighs in
importance the privilege attached to the statement by virtue of this section,
order the production and discovery of the statement, subject to such
restrictions or conditions as the court or coroner deems appropriate, and
may require any person to give evidence that relates to the statement

Definition of "court" - s. 30(6)

(6) For the purposes of subsection (5), "court" includes a person or persons
appointed or designated to conduct a public inquiry into a transportation
occurrence pursuant to this Act or the Inquiries Act.

Use Prohibited - s. 30(7)
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(7) A statement shall not be used against the person who made it in any legal
or other proceedings except in a prosecution for perjury or for giving
contradictory evidence or a prosecution under section 35.

Appearance of investigator - s. 32

32. Except for proceedings before and investigations by a coroner, an
investigator is not competent or compellable to appear as a witness in any
proceedings unless the court or other person or body before whom the
proceedings are conducted so orders for special cause

5 The documents were asked to be produced in this litigation and the request is directed to the
Safety Board, and the Safety Board, on the understanding that the privilege was that of the
employer of people who made statements, divided the documents into those that could be disclosed
readily, those that Canadian Pacific Railway was entitled to see, those that the Canadian National
Railway was entitled to see, those that neither of them was entitled to see, and in that latter category
were also included the documents that the Safety Board thought neither Her Majesty in right of
Canada, nor Her Majesty in right of the Province were entitled to see. The ones that they thought
the Canadian Pacific were entitled to see were shown and given to the Canadian Pacific and the
ones they thought the Canadian National were entitled to see were given to the Canadian National,
and none were given to Her Majesty the Queen in right of the Province.

6 This application was brought very late and came on before Mr. Justice Henderson at the very
end of October giving rise to his reasons in the first of November. I say very late because this matter
is set for trial starting on Monday, November 18. That is four court days from now.

7 It was said before me that if there are any consequences flowing from the fact that allowing an
appeal would delay the trial, then that is an outcome which must be borne by Her Majesty the
Queen in right of the Province, whose responsibility it was to bring this application if it felt that it
had to have to documents. I think that the existence of a trial date so close where everyone is ready
for trial is a significant factor in weighing the aspect of the good administration of justice.

8 It was argued before me that s-s. 30(7) meant that the statements could not be used against a
person who made it in these proceedings in which it has been ordered to be produced. Certainly, it
cannot be used in any other legal proceedings except prosecution for perjury or for giving
contradictory evidence or a prosecution under s. 35. I cannot accept that it cannot be used in these
proceedings because of the provisions of s-s. 30(5)(b), which seem to me to contemplate an order
being made by the court for the order and production of documents, and which contemplates the
court requiring any person to give evidence that relates to the statement. If the court has the power

Page 6



to require any person to give evidence that relates to the statement then the statement itself must be
able to be used in the very proceedings in which it is ordered to be produced. Of course, it can only
be ordered to be produced in cases where the public interest in the proper administration of justice is
considered by the court to outweigh in importance the privilege attached to the statement by virtue
of s. 30.

9 In respect to the weighing of those two factors, Mr. Justice Henderson said this:

[29] Those potential uses satisfy me that the public interest in the proper
administration of justice in this particular case requires the production and
disclosure of these statements. I am also satisfied that the public interest in the
proper administration of justice outweighs in importance (in the circumstances of
the case at bar) the privilege attached to the statements, given the diminution of
the effectiveness of that privilege which has resulted from the Board's disclosure.

(my emphasis)

10 The disclosure to the Canadian Pacific and the Canadian National Railway Companies of
some of the privileged documents in this case goes a long way to diminish the retention of the
privilege in the remaining documents and goes even further to make it unfair to have some of the
privileged documents disclosed to some of the parties and not the remainder of the privileged
documents disclosed to all of the parties. I am satisfied that Mr. Justice Henderson's reasons and my
reasons must make it clear that there has been no intention of in any way diminishing the
importance to be attached to the privilege in all other cases, nor in any way of undermining the
circumstances for its exercise set out in the cases of Webber v. Canadian Aviation Insurance
Managers Ltd. [2002] B.C.J. No. 2270 or Braun v. Zenair Ltd. (1993), 13 O.R. (3d) 319. It is only
because of the special circumstance that there has been some distribution of privileged documents
to some of the parties that requires the orderly administration of justice to ensure that all of the
privileged documents find their way into the hands of all of the parties.

11 It is my understanding that it will be for the trial judge to rule on the question of whether any
person is required to give evidence that relates to the statement, within the meaning of s. 30(5)(b), a
matter which I do not understand to have been before Mr. Justice Henderson, nor before me on
these applications for leave to appeal.

12 For those reasons I would dismiss the applications for leave to appeal and, accordingly, it is
not necessary for me to address the question of a stay of proceedings. So ordered.

LAMBERT J.A.
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