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The judgment of the Court was delivered by

1 MACKENZIE J.A.:-- 1992 was a year when a number of fires destroyed quantities of timber
in the Prince George Forest District. As narrated in the case of British Columbia v. Canadian Forest
Products Ltd., [2004] S.C.J. No. 33, 2004 SCC 38 ("Canfor"), a forest fire that occurred that year in
the Stone Creek area about 35 kilometres south of Prince George destroyed about 1,500 hectares in
an area where Canadian Forest Products Ltd. was the main tenure holder. This case at bar involves
another 1992 fire known as the Eagle Fire which occurred about 42 kilometres east of Prince
George. This fire burned over an area of approximately 2,000 hectares. Nearly all of this fire
occurred within an area where the tenure holder was Northwood Inc. ("Northwood"). As a result of
the fire some of the timber was completely destroyed and other timber was damaged but could be
salvaged. This damaged timber was salvaged under cutting permits granted to Northwood. The
salvage harvesting operations occurred in the winters of 1992-93 and 1993-94. The appellant
launched this lawsuit against the respondent tree planting company on the basis that its employees
had negligently caused the Eagle Fire.

2 In addition to claims advanced by the appellant for silviculture costs and the loss of some
immature trees, claims were advanced for losses alleged to have been associated with the reduction
in value of the damaged trees that had to be salvage harvested and as well as for the value of trees
that were completely destroyed in the fire. Because of the decision of the Supreme Court of Canada
in the Canfor case adverted to above, the appellant here has abandoned as untenable its appeal from
the judgment of the trial judge, Meiklem J., refusing to award damages on account of the damaged
trees. A similar claim had failed in the decision of this Court, (2002), 100 B.C.L.R. (3d) 114. This
judgment was affirmed as to this issue by the Supreme Court of Canada in the above-noted
decision. Therefore, we are not concerned in this appeal with any claim for diminution in value
arising from the lesser amount of stumpage received from the salvaged trees that were damaged in
the fire.

3 The only matter remaining in this appeal is the question of whether or not the learned trial
judge was in error in declining to award to the plaintiff appellant damages on account of the
harvestable trees that were completely destroyed as a result of the Eagle Fire in 1992. The appellant
argues that Meiklem J. erred when, having accepted that the loss of the destroyed trees was a loss of
property, he refused to award damages because he concluded that the small volume of timber lost
would not have any measurable effect on the Annual Allowable Cut ("AAC") in the future. The
appellant suggests that it was inappropriate to place a burden on it to prove that the loss of the
destroyed trees would have altered how much timber it would have been allowed to cut in the
future. It is also submitted it was not appropriate to refuse the claim on the basis that the owner had
other trees it could utilize instead. The appellant quotes from S.M. Waddams, The Law of Damages
(looseleaf ed.) at [paragraph] 1.400, p. 1-66:

A defendant who converts the plaintiff's property cannot be heard to say that the
plaintiff would not in any case have put the property to good use. Neither would
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proof that the plaintiff had intended or had covenanted to sell the property at an
undervalue or to give it away reduce the damages, although in a sense the
plaintiff will in such a case be better off on receipt of damages than she would
have been had the wrong not been done.

4 The appellant suggests that the province lost the ability to retain these trees for inter alia
environmental and economic reasons and suggests that there must have been some value in the trees
that were destroyed. Since the learned trial judge did not consider he needed to determine the
volume of trees that had been destroyed he made no assessment of the timber volume destroyed in
the fire. The appellant submits that this issue ought to be referred back to the trial judge for an
assessment of damages using proper principles.

5 The trial judge treated this particular loss claimed by the appellant as a claim for lost revenue
on account of loss of stumpage it would never receive. He said this at para. 12 of his reasons:

Once timber is allocated in a forest licence, however, the interest of the
Crown in the timber as the owner is subject to the rights of the licensee, the
legislated regulations and the licensee's plans within the terms of both. Where the
timber is subject to being harvested by the licensee during the period of the
licence, the Crown's opportunity loss is limited to the value of the expected
stumpage revenue and it is unrealistic to postulate that in the absence of the fire
the Crown had any more imminent opportunity or a more advantageous use of
the property to be compensated.

6 After considering whether damages ought to be awarded for the damaged trees (and concluding
that damages ought not to be awarded), not now an issue on this appeal, he went on to consider the
question of damages for the destroyed timber. He said this:

[16] It must be noted, however, in respect of the volume of timber destroyed and
not salvageable, that this was not considered part of the AAC and there was no
displacement of higher valued green stock within the AAC. Therefore the loss
clearly had no effect on the stumpage revenue from harvesting of the AAC in the
year of the fire.

[17] In fact, if the volume lost is not significant enough to cause a downward
adjustment in the AAC in future years, or prevent an increase in the AAC in
future years that would have otherwise occurred, it will never affect stumpage
revenue.

[18] There was no evidence adduced suggesting that the AAC in the Northwood
planning area was or would be affected by the relatively small volume lost in the
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fire. Northwood's allowable cut in the 5-year cut control period in question was
6,390,405 cubic metres, whereas the estimated volume lost was in the range of
16,000 to 44,000 cubic metres, depending on which evidence is accepted.

7 He concluded as follows at para. 20 of his reasons:

In the absence of direct evidence on the point, I am unable to infer that a timber
loss of this small magnitude would affect the AAC in subsequent cut control
periods. I conclude that the plaintiff has not established a loss of stumpage
revenue in respect of the timber volume lost and not harvested.

8 The Crown's expert, Mr. Hackett, estimated the volume of timber destroyed at about 40,000
cubic meters. Mr. Gairns, the respondent's expert put the loss at roughly 16,000 cubic meters. The
trial judge did not resolve the discrepancy between the two estimates because he concluded that
both estimates were too small to affect the AAC. That fails to recognize that stumpage revenue is
calculated on volumes scaled from wood actually harvested rather than estimates of harvest from
timber cruises for AAC purposes. Thus even if the timber destroyed was too small a volume to
affect the AAC, it still would reduce the volume of timber actually harvested over the harvesting
cycle of the forest and as stumpage is paid on timber actually harvested and scaled, and not the
AAC estimate of harvest, the amount of stumpage paid is reduced by the timber destroyed and not
available for harvest even on a salvage basis. In my view, therefore it is a compensable loss that is
not recouped by the Province through the waterbed effect.

9 I agree with the trial judge that it would not be appropriate to compensate for this loss on the
assumption of an immediate harvest at current stumpage rates. The harvest cycle approach
supported by Mr. Gairns makes a more realistic assumption that the destroyed timber would have
been harvested gradually over harvest cycle of the forest and the loss is the present value of the
projected stream of stumpage income from the volume destroyed spread over that cycle.

10 As the trial judge did not assess damages for the destroyed timber and the assessment will
depend on the volume of timber destroyed and other factual determinations left undecided by the
trial judge, this Court is not in a position to assess damages. The assessment will have to be referred
back to the trial court.

11 In the result, I would allow the appeal and refer the assessment of damages for the volume of
the timber destroyed in the fire back to the Supreme Court for determination.

MACKENZIE J.A.
DONALD J.A.:-- I agree.
HALL J.A.:-- I agree.
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