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[1]                The petitioner, the holder of a free miner’s certificate, 
seeks a declaration that the Crown reserved to itself the right to minerals in 
a grant of lands to a predecessor in title of the respondent. It also seeks 
declarations that it is entitled to the minerals beneath the surface of the 
respondent’s land and that its representatives are entitled to enter onto the 
respondent’s property for the purposes of exploring, developing and so on any 
minerals there located. 

[2]                The respondent says that the Court has jurisdiction to deal 
only with the question of the interpretation of the mineral reservation in the 
Crown Grant. With respect to that issue, the respondent says that, properly 
construed, the Crown Grant did not reserve to the Crown all minerals. 



[3]                In 1939, the Granby Consolidated Mining Smelting and Power 
Company Limited (“Granby”) applied to the Crown for a grant of certain lands 
near Princeton, now identified as Parcel Identifier: 002-706-636, District Lot 
2266, Similkameen Division Yale District (“the property”). As to the possible 
use to which Granby might put the property, it can only be said that on 
November 18, 1939, a Mr. Baillie, vice-president and general manager of Granby, 
wrote to the Superintendent of Lands of the Province of British Columbia, on 
behalf of Granby, and indicated that: 

It is possible that, in the event we build a smelter, it 
might be located on this lot and if not located on this lot, it is 
possible some trackage or other buildings might be located thereon. 

[4]                In its formal application to purchase the property dated 
December 4, 1939, Granby indicated that the purpose for which the property was 
required by it was for industrial purposes in connection with its operations. 

[5]                Although at the time it was open to Granby to apply for a 
free miner’s certificate with respect to minerals beneath the property, it 
apparently did not do so. 

[6]                By document dated April 19, 1940, the Crown in Right of 
British Columbia gave and granted to Granby the property which was comprised of 
598 acres for the sum of $2,990. The document was largely in a form that was 
mandated by the then Land Act, R.S.B.C. 1936, c. 144. Two portions of that 
document bring the parties to Court. The following paragraph was part of the 
printed standard form which reflected the usual reservation to the Crown of 
minerals under the surface of the property: 

Provided also that it shall at all times be lawful for Us, Our 
heirs and successors, or for any person or persons acting under Our 
or their authority, to enter into and upon any part of the lands, 
and to raise and to get thereout any minerals, precious or base, 
including coal, petroleum, and natural gas, which may be thereupon 
or thereunder situate, and to use and enjoy any and every part of 
the same land, and of the easements and privileges thereto 
belonging, for the purpose of such raising and getting, and every 
other purpose connected therewith, paying in respect of such 
raising, getting, and use reasonable compensation. 

[7]                However, following the above provision (and certain other 
standard printed provisions) in an available space before the place provided 
for execution, there was typed the following: 

Subject, however, to the rights of the lessee under and by virtue 
of Placer Mining Lease numbered 1013, dated the 15th day of June, 
1938, issued to James W. Boothe, his heirs and assigns; Placer 
Mining Lease numbered 1014, dated the 15th day of June, 1938, 
issued to Evans J. Thomas, his heirs and assigns; and Placer Mining 
Lease numbered 1015, dated the 15th day of June, 1938, issued to 
Thomas B. Hooper his heirs and assigns. 

[8]                It is the position of the petitioner that the typed clause 
was simply the Crown giving notice to Granby that the devise to it of the 
property was subject to certain Placer Mining leases issued pursuant to 
the Placer-mining Act, R.S.B.C. 1936, c. 184. 

[9]                On the other hand, the respondent takes the position that 
the clause respecting the Placer Mining leases is inconsistent with anything 



other than a transfer to Granby of title to both the surface of the property 
and all minerals. The respondent argues that, construing the Crown Grant as a 
whole, it is fundamentally internally inconsistent as to whether the minerals 
were intended to be conveyed by the Crown. As the document is ambiguous on its 
face, the Court should then look at any extrinsic evidence although, according 
to the respondent, it does not assist in resolving the ambiguity. Consequently, 
suggests the respondent, the principle of contra proferentum should be applied 
such that the ambiguity should be construed against the Crown so that Granby 
and its successors on title should benefit by having the surface and sub-
surface rights not subject to the reservation of minerals to the Crown. 

[10]            I do not accept the argument of the respondent. The Crown Grant 
is not ambiguous on its face. It reserved to the Crown or any person acting 
under its authority the right to enter into and upon the land to extract 
minerals. Clearly, the typed portion of the Crown Grant simply gave notice to 
Granby that such authority had already been granted by way of Placer Mining 
leases to three individuals. The Crown in no way resiled from its overall 
reservation to itself of minerals, rather it was being prudent to point out to 
Granby that it had already given permission for certain persons to take 
whatever actions may have been described in those Placer Mining leases (the 
scope of which is unknown because they were not before me) and which could 
potentially affect Granby’s quiet enjoyment of the property. 

[11]            It remained open to the Crown in 1940 and subsequently to grant 
such other forms of authority to other persons (which it apparently has to the 
petitioner) to pursue other forms of exploration for minerals on the property. 
Again, the evidence was silent as to whether the Placer Mining leases were 
still in existence or whether the rights granted to the petitioner were in any 
way in conflict with them. But that is not an issue for me here. 

[12]            Thus, on the evidence before me, I conclude that the respondent 
has no title, claim or interest in any of the minerals which were reserved to 
the Crown in the Crown Grant to Granby. Assuming only for the sake of this 
application that the Crown has validly granted to the petitioner the right to 
pursue such minerals (and there was no suggestion that it had not) then the 
petitioner has whatever rights individuals ordinarily obtain pursuant to a free 
miner’s certificate and pursuant to the mineral claims which it has apparently 
staked over the majority of the surface area of the property. That is, it has 
whatever rights are normally extended to individuals in its position with 
respect to the exploration for and exploitation of any minerals that it has 
been given the authority to pursue in the manner in which it has been 
authorized to do so. Again, I did not have before me the free miner’s 
certificate, the mining claims, or any other documentation relating to the 
authority of the petitioner to explore for and subsequently exploit any 
minerals on the property. 

[13]            The nature of the business of the petitioner is such that it is 
interested in a mineral called bentonite. The petitioner put before me evidence 
to demonstrate that bentonite was a mineral at the time the Crown Grant was 
given and that it continues to be classified as such (at least as recently as 
1992). Counsel for the respondent, for the purposes of this application, did 
not take issue with the fact that bentonite is a mineral. It is, apparently, in 
form and substance, probably more like clay than rock but it is, apparently, a 
mineral. That being the case, that is part of what the petitioner can search 
for on the property if it fulfills all other criteria necessary for it to enter 
upon the land. This includes, presumably, coming to an acceptable accommodation 
with the respondent and taking whatever other steps are normal in the mining 
exploration and development industries subject to fulfilling the criteria laid 



down in the legislation relating to the Mineral Tenure Act, R.S.B.C. 1996, c. 
292 and the Mines Act, R.S.B.C, 1996, c. 293. 

[14]            In the result, the petition is allowed to the extent set out 
above. The petitioner is entitled to its costs on Scale B. 

“T.J. Melnick, J.” 
The Honourable Mr. Justice T.J. Melnick 

 


