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Judicial review and statutory appeal -- Stay pending -- Application by companies for stay of deci-
sions of Liquor Control and Licensing Branch cancelling liquor license held by numbered company 
and refusing to transfer license to pending judicial review allowed -- Companies operated restau-
rant business and had been unable to sell liquor resulting in financial loss and possibility of closure 
-- Respondents conceded there was serious issues to be tried -- Companies and employees would 
suffer irreparable harm -- Balance of convenience favoured applicants as no suggestion of health 
or safety concerns or that they were not fit and proper licensees and companies denied alleged 
breaches of regulations. 
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[Editor's note: A correction was released by the Court November 13, 2009; the change has been made to the text and the correction is ap-
pended to this document.] 

Oral Reasons for Judgment 
1     T.R. BROOKE J. (orally):-- This matter is of some urgency to the parties. Hence, these reasons 
have been somewhat hastily drafted. 
2     The petitioners seek judicial review of the decisions of the respondent General Manager, firstly, 
cancelling Liquor Licence No. 181700 held by the petitioner numbered company, and, secondly, 
refusing to consider the application to transfer that liquor licence 181700 to the petitioner, Browns 
Newport Village Ltd. The decisions complained of were made and effective August 26, 2009, and 
the petitioners have ceased to sell liquor as part of their restaurant business. No date has been fixed 
for the hearing of the petition. By notice of motion filed September 11, 2009, the petitioners seek an 
order staying the decisions of the General Manager until the petition has been heard. 
3     Both parties agree that the test to be applied on the application for a stay is to be found in the 
decision of the Supreme Court of Canada in RJR-MacDonald Inc. v. Canada (Attorney General), 
[1994] S.C.J. No. 17. Firstly, there must be a serious question to be tried, the application must not 
be frivolous or vexatious; secondly, refusing the stay must be shown as causing irreparable harm; 
and, thirdly, the balance of convenience must favour the stay. The respondents concede that there is 
a serious question to be tried and that the application of the petitioners is not frivolous and vexa-
tious. 

4     The petitioners have filed the affidavit of Mr. Khatkar sworn September 11, 2009, in support of 
the application. Mr. Khatkar deposes in paragraph 15 that 60 employees of Browns Newport Vil-
lage Ltd. have been hired and, at paragraph 25 of his affidavit, that if the restaurant continues to op-
erate without being licensed to sell alcohol for several further weeks, it will have to be closed with 
the consequent loss of employment and financial losses to Browns Newport Village Ltd. In support, 
Mr. Khatkar exhibits weekly profit reports for the restaurant which demonstrate that average gross 
sales were in excess of $80,000 per week prior to August 26, 2009, but declined to $43,600 and 
$24,500 (both of those are rounded) in the two weeks following August 26th. The respondents sub-
mit that Browns Newport Village Ltd. has a claim against the numbered company for damages and, 
thus, there is no irreparable harm. 

5     I am satisfied that there will be irreparable harm not only to the petitioner Browns Newport Vil-
lage Ltd., but also to its 60 employees. In a similar appeal of a decision under the comparable liquor 
legislation of Ontario, Mr. Justice Lane in the Ontario Superior Court of Justice in 1166134 Ontario 
Inc. v. Ontario (Alcohol & Gaming Commission), [2004] O.J. No. 5599, His Lordship said this at 
para. 4: 
 

 ... we live in a society where decisions of this kind may be appealed and if that 
right is to be meaningful, the appellant must not be bankrupted in the interval be-
tween the decision and the appeal hearing. 
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6     I now turn to the third branch of the test, the balance of convenience. The respondents forceful-
ly argue that the interest of the general public must be taken into account and they cite as authority 
for that proposition Birch v. British Columbia (Superintendent of Motor Vehicles), 2005 BCSC 
1704. The respondents also argue that in the case of an application for an injunction sought to stop a 
public authority from taking regulatory action, it is the legal effect of the application and not its 
form that is determinative. It is argued that the Act has a safety purpose and that the court ought to 
assume there would be irreparable harm to the public interest if a stay of a considered decision were 
made. 

7     I find that the balance of convenience favours the petitioners. While a stay should not be grant-
ed to protect a wilful and continuing breach of the law, here, the petitioners say it is the respondent 
General Manager who has erred and the alleged breaches of the Act and the Regulations are con-
tested. Moreover, there is no suggestion that any health or safety concerns are engaged or that the 
directors or shareholders of Browns Newport Village Ltd. are not "fit and proper" licensees. 
8     The respondents also argue that because of the petitioners' breach of the Act and Regulations, 
they are barred by the absence of clean hands from the equitable remedy they now seek. I do not 
accept that submission in answer, as the petitioners do not admit to the alleged breaches or, alterna-
tively, say that the breaches are technical and relieved by the articulated policy of the respondents. 
It is not for the court on an application for a stay to weigh the evidence, but I am satisfied that there 
is at least an arguable case to be made by the petitioners. 
9     Accordingly, I propose to stay the decisions of the General Manager to a fix date for the hear-
ing of the main petition. 
10     Mr. Gay, can you give me some sense of when you will be in a position to have the petition 
heard? 

[SUBMISSIONS RE FIXING A DATE] 

11     THE COURT: The stay will continue until the date fixed with the assistance of the trial 
scheduler for the week of November 9th, which is a short week as the 11th is a holiday, and for up 
to two days, and I will leave it to counsel to arrange that through the trial coordinator. 
12     MR. GAY: My Lord, I apologize, just to interrupt you, my trial is scheduled for 17 days and 
the 16th and 17th days spill into that week -- 
13     THE COURT: Okay. 

14     MR. GAY: -- so I would ask for the week after if that is all right? 
15     THE COURT: All right. All right. Mr. Penner, the week of November 16th? 

16     MR. PENNER: I think it is -- at this point is all much of a muchness. 
17     THE COURT: All right. In that case, the week of November 16th at a specific date and for a 
duration to be fixed in consultation with trial scheduling. 
18     MR. PENNER: Okay. 

19     MR. GAY: Thank you, My Lord. There is only one more matter on my agenda which is that I 
just seek the court's direction that the appropriate thing for my client to do tonight would be to post 
on the wall the existing 070 licence, so we do not have to run into the same problem that the Branch 
raised before. 
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20     THE COURT: Well, can you suggest something on that, Mr. Penner, and I do not know that 
you can? It is, I gather, required. If the order can be drawn up and entered, I suppose -- I do not 
know if that can be posted? 
21     MR. PENNER: I really cannot speak, My Lord, to what the General Manager -- 

22     THE COURT: All right. 
23     MR. PENNER: -- will see as appropriate. 

24     THE COURT: All right. Perhaps what I can say is this, that after consultation with the Liquor 
Board, the petitioner will post in the manner directed by the Liquor Board and I am not sure what 
licence is now available to your clients, Mr. Gay. 
25     MR. GAY: Well, it is the licence for which the cancellation has been stayed, so that is the 070 
licence. It is the only licence that was ever there, so. 
26     THE COURT: All right. 

27     MR. GAY: That is the one that the Branch told them to post when they had that problem earli-
er, so. 

28     THE COURT: All right. Okay. Then if they have got the 070 licence, then that licence may be 
posted and this order will take effect on pronouncement, of course, and to the extent that that causes 
any difficulty to the Liquor Control Board, liberty, Mr. Penner, to apply for further and better post-
ing on two days' notice to the petitioners. 

29     So, the 070 licence will be posted now giving life to the stay, but if that is in some way objec-
tionable to the Liquor Control and Licensing Branch, then on two days' notice to the petitioners, 
barring agreement, they may apply for relief. 
T.R. BROOKE J. 

* * * * * 
Correction 

 Released: November 13, 2009 
Oral Reasons for Judgment of Mr. Justice Brooke dated September 18, 2009, have been edited. 

The neutral citation on the front page has been amended to 2009 BCSC 1556. 
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