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Creditors and debtors law -- Guarantees and indemnities -- Guarantee -- General principles --
Joint obligations distinguished -- Guarantor's rights as against debtor -- Indemnity -- Application
by plaintiff guarantor for summary judgment against debtor and guarantors allowed in part --
Plaintiff's guarantee limited to parcel of land; three other guarantees were unlimited -- Debtor
defaulted and owed $5,299,744 -- Receiver sold plaintiff's land -- Plaintiff sought $643,757 from
debtor but evidence established her losses were $520,593, so judgment for that amount -- $520,593
liability of plaintiff divided by sum of each guarantor's maximum liability so that plaintiff owed 3.27
per cent, or $173,301 -- Plaintiff overpaid and awarded $115,764 from each of three other
guarantors -- No evidence of agreement with plaintiff for greater contribution.

Application by the plaintiff guarantor for summary judgment against the debtor and three other
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guarantors. The creditor loaned the corporate defendant $4.8 million. The three individual
defendants were principals of the debtor, and provided unlimited guarantees. The plaintiff was the
spouse of one of the principals and agreed to provide a guarantee, limited to a mortgage over a
parcel of land she owned, and assignment of rents. The debtor defaulted and the amount owing was
established to be $5,299,744. The debtor's lands were sold and the creditors obtained judgment
against the individual defendants for $1,047,304 shortfall. A receiver was appointed and sold the
plaintiff's land for $525,000, paid $499,000 net amount to the creditor, as well as $21,281 net
income. The plaintiff sought $643,757 indemnification from the debtor and $115,764 from each of
the three other guarantors, on the basis she overpaid her proportionate share. The plaintiff's spouse
did not oppose the order but the other guarantors argued each guarantor was liable for one-quarter
the total debt so the plaintiff had not overpaid. They argued that, in the alternative, the plaintiff's
guarantee was a contribution to her spouse's liability. The corporation did not appear.

HELD: Application allowed in part. As a guarantor, the plaintiff was entitled to full indemnification
of her loss from the debtor. The evidence established this loss totalled $520,593, so the plaintiff was
entitled to judgment for that amount. The individual defendants provided unlimited guarantees,
while the plaintiff's guarantee was limited to the mortgage over her property. The plaintiff's
approach to proportionate sharing was consistent with the appropriate legal principles. The
individual defendants' maximum liability was $5.3 million while the plaintiff's was $520,593.
$520,593 was divided by the sum of each of the four guarantors' liability, resulting in the plaintiff
being liable for 3.27 per cent, or $173,301. Thus, the plaintiff had overpaid and the overpayment
was to be reimbursed by the other guarantors. There was no evidence the plaintiff was part of the
alleged implied agreement, nor did the defendants refer to it in their statements of defence. The
plaintiff was granted judgment for $115,764 against each individual defendant.

Statutes, Regulations and Rules Cited:

Rules of Court, Rule 9-7

Counsel:

Counsel for Plaintiff: A.D. Gay.

Counsel for Defendants R. Field, E. Burton and R. Murray: I.L. Wachowicz.

Oral Reasons for Judgment

P. ABRIOUX J. (orally):--

INTRODUCTION
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1 The plaintiff seeks judgment against the defendants pursuant to the summary trial provision of
the Rules of Court. Ms. Wong provided a limited guarantee in respect of a $4.8 million loan from
Morbank Financial Ltd., ("Morbank") to corporate defendant 644036 Alberta Ltd., ("644"). The
principals of 644 are the defendants Field, Burton and Murray. They gave unlimited guarantees for
the same debt.

2 The plaintiff's guarantee was secured by a mortgage and an assignment of rents over a certain
piece of property which she owned ("Parcel E").

3 When 644 defaulted on its loan Morbank appointed a receiver over Parcel E, which has now
been sold.

4 In this action the plaintiff seeks to be indemnified by 644 for the amount she lost as a result of
guaranteeing 644's debt. She also seeks contribution from Field, Burton and Murray to the extent
her contribution was beyond her proportionate share of what was owed to Morbank.

5 Due to the limited nature of her guarantee, the plaintiff's proportionate share is less than
one-fourth vis-à-vis the unlimited guarantees given by the other three guarantors.

6 The plaintiff seeks judgment against 644 in the amount of $633,757 and that Field, Burton and
Murray each pay to her contribution in the amount of $115,764, together with court ordered interest
from March 7, 2011, until today's date.

7 The plaintiff's application is opposed by the defendants Burton and Field. It is not opposed by
the defendant Murray, who is the plaintiff's common-law spouse.

8 The factual background, with the exception of one issue which I shall refer to later in these
reasons for judgment is not in dispute. The defendants Burton and Field agree the court can, on this
application, find the facts necessary to decide the issues of fact and law pursuant to Rule 9-7.

BACKGROUND

9 A brief overview of the pertinent facts is as follows.

10 644 was in the business of land development and was formally owned equally by Burton,
Field and Murray. On June 23, 2004, and October 19, 2005, 644 entered into lending agreements
with Morbank. Pursuant to the lending agreements Burton, Field and Murray gave unlimited,
personal, unsecured guarantees in respect of the full amount of the loan which was approximately
$4.8 million.

11 On February 22, 2006, Murray's common-law spouse, the plaintiff, provided a limited secured
guarantee of the same loans. The loan guarantee was expressly limited to the value of a commercial
property which she owned in Fort St. John, being Parcel E. She granted Morbank a mortgage and
assignment of rents.
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12 In July 2007, 644 defaulted under the lending agreements. That caused Morbank to then
commence foreclosure proceedings against 644 in Alberta. In 2008, when it became apparent the
sale of the 644 lands would not cover the amount owing on the loan, Morbank added Field, Burton
and Murray to the action for judgment on their guarantees. In September 2008, the Alberta court
quantified the amount owing as being $5,299,744.46. After the lands were sold, Morbank obtained
judgment in January 2009 against Field, Burton and Murray on their guarantees for the shortfall,
being $1,047,304.

13 In May of 2008 Morbank also commenced proceedings in this court. On May 11, 2009, it
obtained an order for the appointment of a receiver. That month it also obtained an order for
conduct of sale.

14 The receiver sold Parcel E in March 2011 for $525,000. After adjustments the net amount of
approximately $499,000 was paid to Morbank, pursuant to Wong's guarantee. This reduced 644's
indebtedness by that amount. Insofar as the assignment of rents is concerned, the receiver collected
approximately $114,500 in rent and it incurred approximately $93,000 in expenses, including
management fees. The net income of $21,281 was paid to Morbank pursuant to the Wong guarantee
in order to reduce 644's indebtedness.

15 Accordingly, the total amount received by Morbank to reduce 644's indebtedness pursuant to
the plaintiff's guarantee was $520,593.

16 The plaintiff asserts she has over-contributed in the amount of $347,292 as calculated below.
When divided by three, this results in a claim for contribution against each of Burton, Field and
Murray of $115,764.

The claim against 644

17 The plaintiff had obtained a default judgment against 644 with damages to be assessed. That
judgment was entered on August 18, 2009. On this application the plaintiff seeks to have those
damages assessed. I am satisfied there has been appropriate service on 644. It has elected not to
respond or appear on this application.

18 Insofar as the claim against 644 is concerned, a guarantor is entitled to be fully indemnified to
the extent of the loss which he has suffered due to the principal debtor's default, vis-à-vis the
creditor. In this case the principal debtor is 644 and the creditor is Morbank. (see: K.P. McGuinness,
The Law of Guarantee (Scarborough: Carswell, 1996) at para 8.2.

19 The evidence satisfies me that the full amount of the plaintiff's loss which she has suffered is
$520,593. Accordingly I grant judgment against 644 in that amount.

The claim against Burton, Field and Murray
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20 A summary of the applicable legal principles is as follows: a guarantor has an equitable right
to be reimbursed by co-guarantors where he or she pays more than their proportionate share of
liability. As is stated by McGuinness, at paragraph 9.1:

. . . The principle on which this right of contribution is founded is that of unjust
enrichment. If one co-obligor pays more than his fair share of the debt then the
other co-obligor is enriched by avoiding his share of that expense.

[Citation omitted]

21 Secondly, once a guarantor has paid more than his or her proportionate share, then the
guarantor may claim contribution for any overpayment from the co-guarantors. McGuinness at
paragraphs 9.1 to 9.3.

22 Where all the guarantors provided unlimited guarantees for the entire debt, their proportionate
shares are equal. Where, however, as is the case here, all guarantors are liable for the same debt, but
one or more of them are sureties for a limited amount, the proportionate shares are based on the
ratio of the maximum liability of each guarantor: McGuinness at paragraph 9.11, and Ostrander v.
Jarvis (1909), 18 O.L.R. 17 (HC-J (Div. Ct.)), a decision of the Ontario Divisional Court.

23 The principles, as set out in McGuinness, are also confirmed by Andrews, The Law of
Guarantees, 3rd ed. (London: Sweet & Maxwell, 2001) at para. 12.12.

. . . where co-sureties guarantee the whole of the principal debt but their
liabilities are limited to certain amounts, they share the burden of the principal
debt on the basis of the proportion of their maximum liability.

In Ellesmere Brewery v. Cooper, [1896] 1 QB 75, the liabilities of the four
sureties were limited to GBP 50 each as to two sureties and GBP 25 each as to
the other two. Had they been liable for contribution, where one surety paid out
GBP 48, the GBP 50 surety would have borne GBP 16 each as their rateable
share and the GBP 25 sureties would have borne GBP 8 each.

It is from these authorities that the concept of rateable share arises.

24 The manner in which the rights of contribution are determined was also referred to in Re
Price, a decision of the Nova Scotia Supreme Court Trial Division (1978), 85 D.L.R. (3d) 554
(N.S.S.C.) There, relying not only on Ostrander, but also on Ellesmere, the court summarized the
applicable principles, referring at 556 to the following passage from Ellesmere at 79-81:
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But how is the amount to be determined, where, although the sureties are jointly
and severally bound, there are different limits of liability, as in this case? It is
clear that where the full amount of the bond is due and payable to the creditor,
that liability can only be enforced against each surety to the limit of the liability
fixed in the instrument. In such case there would be no right of contribution, for
each would have paid to the limit of his liability. But suppose only half the
amount of the bond is due and payable to the creditor, and such amount is paid
by one only of the sureties, who has fixed the limit of his liability at one-half the
amount of his bond. Could it be said that he had no right to any contribution from
his co-sureties? Surely not. The burthen is a common burthen of all, but
unequally distributed. By his payment of the loss of one-half the surety has
discharged a liability which might have been enforced against the other sureties
up to the fixed limit. It would be against all equitable principles that in such a
case the other sureties should go free because it happened that the creditor had
enforced payment against one only.

The positions of the parties

25 The plaintiff's position is that the claim for contribution should be calculated as follows:
Burton, Field and Murray are severally obligated as guarantors for the full value of the loan
agreements to Morbank. In September of 2008 the Alberta court determined the maximum liability
on their guarantees to be $5,299,744.46.

26 The plaintiff's liability, on the other hand, pursuant to her guarantee, was always limited to the
mortgage against Parcel E. The crystallised value of Parcel E is the sum of the adjusted sale
proceeds and net rents paid to Morbank, being the sum of $520,593 referred to above.

27 Relying on, inter alia, Ostrander v. Jarvis, the plaintiff submits that the proportionate share of
the guarantors in this action should be prorated based on the ratio of the maximum liability of each,
that is $520,593 for the plaintiff and, in round numbers, the $5.3 million for each of Burton, Field
and Murray.

28 Accordingly, on the plaintiff's submission, her percentage share is $520,593 divided by the
sum of those four numbers, or 3.27 percent. Ms. Wong's proportionate share is 3.27 percent of
$5,299,744.46, or $173,301. The amount paid by Ms. Wong beyond $173,301 being $347,292 is her
over-contribution. The other three unlimited guarantors are each required to repay to her one-third
of that amount being $115,764. This is the amount she seeks from each of them.

29 The defendants' position can be summarized as follows. The starting off point is that there
should be equality as amongst the co-guarantors. Each of the plaintiffs, Burton, Field and Murray
should bear one-quarter of the debt. But on the facts of this case the plaintiff's contribution is
limited to the amount of her guarantee as realized by Parcel E, being $520,593, and this was the
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amount which she paid to Morbank.

30 It is the position of the defendants Field and Burton that the plaintiff has not paid more than
her fair share. The authorities to which I have referred can be distinguished since although the
amount of the plaintiff's guarantee can be determined, their's cannot, since it is said to be unlimited.

31 Accordingly, on the submission of the defendants Field and Burton, a rateable apportionment
cannot occur. They submit their contribution should be calculated as follows: the gross amount is
the $5.3 million to which I have referred. From that should be deducted the plaintiff's contribution,
being $520,593. The balance should then be apportioned one-third to each of Burton, Field and
Murray.

DISCUSSION AND ANALYSIS

32 I am unable to accept the submissions of the defendants Field and Burton.

33 The amounts owed by the defendants Field, Burton and Murray are definable, notwithstanding
the fact they provided unlimited guarantees. That amount is the $5.3 million, being what was
determined by the Alberta court in September of 2008. In my view the approach followed by the
plaintiff in terms of calculating the contribution of the three personal defendants, as set out in
paragraphs 25 to 28 above, is in keeping with the principles to which I have referred.

Defendants' alternative argument

34 This is to the effect there was an implied agreement between the parties. Messrs. Field and
Burton deposed to the following in relation to this agreement. Mr. Field does so in his affidavit
number one sworn March 15, 2012. In paragraph 5 he refers to having pledged to Morbank a 50
percent interest in an apartment building which he had in Alberta. He says he personally paid
$178,500 to Morbank in relation to the $4.8 million loan. He deposed the property is now in
foreclosure and has been ordered to be sold. He has also had to forfeit rent from this property in the
amount of approximately $115,000.

35 Mr. Field deposes that Mr. Murray did not have, or was not willing to pledge, any of his own
property. Instead, on his behalf his "adult, interdependent life partner at the time, Nancy Wong,
pledged the land that is the subject of this motion." He deposes that Mr. Burton also pledged
property to Morbank. According to Mr. Field, Mr. Burton granted security to Morbank over several
parcels of land in Fort St. John, the value of the land in question being approximately $3.7 million.
This was his personal property and is now the subject of foreclosure proceedings. He alleges that
Mr. Burton also lost rent on all of these properties.

36 Mr. Field also states:

At the time when the commitments to Morbank were being made the expressed
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or implied agreement between the three of us was that we were all one-third
partners in this venture and would all be one-third responsible for any losses that
were transferred back to the shareholders, and that Nancy Wong's contributions
were not independent of Mr. Murray's, but were made on his behalf.

37 In paragraph 10 of his affidavit he says:

It was a clear understanding between the three of us that no one would have a
right of contribution unless they had paid to Morbank more than one-third of the
total amount owing. With respect to Ms. Wong, it was always the understanding
that her contributions were contributions to Mr. Murray's share of the liability.

38 Mr. Burton makes similar statements in his affidavit. In paragraph 6, for example, he refers to
property which he pledged to Morbank. He also says he lost rent on these properties due to
foreclosure proceedings. Paragraphs 7, 8 and 9 of his affidavit are very similarly worded to the
equivalent paragraphs in that of Mr. Field.

39 The assertions as to an implied agreement are disputed both by the plaintiff and by Mr.
Murray. The plaintiff, in paragraph 3 of her affidavit of May 23, 2012, states:

I deny the "express or implied agreement" alleged at paragraphs 9 to 10 of the
affidavit of Roger Field, and paragraphs 8 to 9 of the affidavit of Eric Burton. I
never discussed, much less agreed to any such arrangement with Field and
Burton. The first that I heard of the alleged "agreement" or "understanding" was
when I read the Field and Burton affidavits.

40 And at paragraph 4:

Starting in 2004 I knew that my common-law spouse, Robert Murray, was
pursuing a business venture for property development in Alberta with Field and
Burton, which they were pursuing through 644 but I did not know the details. In
early 2006 he told me the lender wanted more security for the development loan.

41 At paragraph 5 the plaintiff deposes she understood Morbank's development loan to 644 was
several millions of dollars, but she was not willing to guarantee the entire amount of that loan. She
was prepared to make a limited agreement by securing her investment property, being Parcel E.

42 The plaintiff also deposes the guarantee and mortgage agreements were between her and
Morbank. She knew that Murray, Burton and Field had personally guaranteed the same loan and
this was important to her as it gave her additional comfort to give a guarantee herself.

43 She deposes she never discussed with Field, Burton or Murray any alteration to the rate of
contribution as between the guarantors and never made any agreement with the other guarantors in
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relation to this matter.

44 Furthermore:

Neither Field nor Burton gave me anything in exchange for the alleged
agreement to alter my right to contribution.

45 In my view there are several difficulties which are fatal to the alternative submissions of the
defendants' Field and Burton. First of all there is reference, as I have noted, to an agreement being
expressed or implied. Notwithstanding this, through their counsel during submissions, Field and
Burton advised the court there was no express agreement, nor was there an oral agreement. It was
only an implied agreement which was being relied on.

46 Secondly, there is nothing from Mr. Burton or Mr. Field to the effect that this implied
agreement was made with the plaintiff. There is only reference to an "understanding" between "the
three of us", that is, Burton, Field and Murray.

47 Furthermore, notwithstanding their assertions regarding pledging properties and making
additional contributions to 644, both Burton and Field responded to the plaintiff's demand for
discovery of documents in the following terms -- and I will refer to Mr. Burton's response, but Mr.
Field's is in similar language:

I, Eric Burton, of the City of Fort St. John in the Province of British Columbia,
state that I do not have in my possession or control any documents relating to this
matter except such documents that have been provided to me by the plaintiff
Nancy Wong and her lawyer Andrew Gay.

48 A review of the statements of defence filed by both Field and Burton make absolutely no
reference to this implied agreement ostensibly with the plaintiff, although as I have noted, the
affidavit materials do not in fact even go that far.

49 It is important to put this application in context. This is a summary trial pursuant to Rule 9-7
of the Rules of Court. The application was filed on February 17, 2012. The application response was
filed on March 28, 2012. This application is now being heard on July 9, 2001. Many months have
passed since the notice of application was filed and its hearing today.

50 In Brown v. Douglas, 2011 BCCA 521, Madam Justice Newbury, writing for the court, stated
at para. 30:

The authorities are clear, however, that (as counsel for the plaintiffs
acknowledged at the hearing of this appeal) counsel acting on behalf of the
respondent to an application for summary judgment who takes the second course
described in Placer "runs a risk". This is the risk that the court will not agree that
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the case is not appropriate for summary trial and may give judgment against his
or her client.

51 As I indicated earlier, counsel for the defendants Field and Burton agreed on behalf of his
clients it is appropriate for this application to proceed pursuant to the summary trial rule.

52 Returning to Madam Justice Newbury's judgment. She refers at para. 30 to one of the seminal
cases on this issue, being Anglo Canadian Shipping Co. v. Pulp, Paper and Woodworkers of
Canada, Local 8 (1988), 27 B.C.L.R. (2d) 378 (C.A.). There, Lambert J.A. stated at 381-82:

In my opinion, the summary trial procedure contemplated by R. 18A cannot be
open to being frustrated by one of the parties delaying the pre-trial procedures
until it is too late for the summary procedure to use them effectively.

I am not suggesting that there was any intentional delay in this case. But it must
be the case that if adequate notice is given to an opposing party that a summary
trial application is going to be brought on, there then falls on that party an
obligation to take every reasonable step to complete as much of the pre-trial
procedures as is necessary to put him into the best mastery of the facts that is
reasonably possible before the summary trial proceedings are heard. He cannot,
by failing to take those pre-trial procedures, frustrate the benefits of the summary
trial rule.

53 That takes me to the following statement in McGuinness, paragraph 9.8.

In addition to the foregoing situation in which the right of contribution is
presumed not to exist, the sureties may agree to waive the respective rights of
contribution. However, there is a strong presumption of the existence of a right of
contribution in any case of co-suretyship, although this presumption is not
conclusive. Because a sureties' right of recovery is based upon law rather than
upon contract, it is not necessary for a party seeking to obtain contribution to
prove that he had in mind a potential right of contribution at the time when he
gave the guarantee. Instead, there must be evidence of a positive intention to
exclude the right of contribution. In deciding this issue, the court may make
reference to all the facts and circumstances relating to the giving of the various
guarantee obligations. While an agreement to waive a right to recover
contribution may be express or implied, it is submitted that such a waiver should
not be lightly inferred.

[Emphasis added; citations omitted]
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54 The notice of application was filed in the middle of February 2012 and we are now several
months later. Mr. Burton's and Mr. Field's affidavits were sworn and filed in March. Ms. Wong's
and Mr. Murray's affidavits in response were sworn and filed in the latter part of May, that is the
better part of six weeks ago. And yet the defendants Field and Burton continue to rely on their
affidavits sworn in March in support of this alleged implied agreement.

55 In my view, the evidence led by Burton and Field on this application falls far short of
persuading me that a waiver by the plaintiff should be inferred.

CONCLUSION

56 Accordingly, I make the following orders:

(a) as against the defendant 644036 Alberta Ltd., damages are assessed at $520,593
with pre-judgment interest from March 7, 2011;

(b) the defendant Roger Field will pay to the plaintiff the sum of $115,764 with
pre-judgment interest from March 7, 2011, to the date of judgment;

(c) the defendant Eric Burton will pay to the plaintiff the sum of $115,764 with
pre-judgment interest from March 7, 2011, to the date of judgment;

(d) the defendant Robert Murray will pay to the plaintiff the sum of $115,764 with
pre-judgment interest from March 7, 2011, to the date of judgment.

57 I also order that any amount recovered by the plaintiff from either Field, Burton or Murray
pursuant to this order, shall reduce the liability of 644036 Alberta Ltd. to her by the amount of such
recovery.

58 Costs of this action will be awarded to the plaintiff at Scale B.

P. ABRIOUX J.

cp/e/qlrds/qlpmg
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