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school board and to prohibit Province from disposing of other property dismissed -- Parents of
francophone students obtained declaration that French-language educational rights were breached
by provision of inadequate facilities -- French school board sought to use old English school board
buildings as interim site -- Minister did not have statutory authority to order Board to lease
facilities, but there was triable issue relating to breach of plaintiffs' minority-language educational
rights -- Mandatory injunction would not prevent irreparable harm and prohibitive injunction
unnecessary.

Education law -- School regulation and administration -- Education departments and ministries --
Ministers of education -- Practice and procedure -- Injunctions -- Application by plaintiffs for
mandatory injunction requiring Minister to offer to lease school buildings to French school board
and to prohibit Province from disposing of other property dismissed -- Parents of francophone
students obtained declaration that French-language educational rights were breached by provision
of inadequate facilities -- French school board sought to use old English school board buildings as
interim site -- Minister did not have statutory authority to order Board to lease facilities, but there
was triable issue relating to breach of plaintiffs' minority-language educational rights -- Mandatory
injunction would not prevent irreparable harm and prohibitive injunction unnecessary.

Education law -- Schools -- School sites, buildings and infrastructure -- Practice and procedure --
Injunctions -- Application by plaintiffs for mandatory injunction requiring Minister to offer to lease
school buildings to French school board and to prohibit Province from disposing of other property
dismissed -- Parents of francophone students obtained declaration that French-language
educational rights were breached by provision of inadequate facilities -- French school board
sought to use old English school board buildings as interim site -- Minister did not have statutory
authority to order Board to lease facilities, but there was triable issue relating to breach of
plaintiffs' minority-language educational rights -- Mandatory injunction would not prevent
irreparable harm and prohibitive injunction unnecessary.

Government law -- Crown -- Ministries, departments and agencies -- Ministers -- Actions by and
against Crown -- Practice and procedure -- Injunctions -- Application by plaintiffs for mandatory
injunction requiring Minister to offer to lease school buildings to French school board and to
prohibit Province from disposing of other property dismissed -- Parents of francophone students
obtained declaration that French-language educational rights were breached by provision of
inadequate facilities -- French school board sought to use old English school board buildings as
interim site -- Minister did not have statutory authority to order Board to lease facilities, but there
was triable issue relating to breach of plaintiffs' minority-language educational rights -- Mandatory
injunction would not prevent irreparable harm and prohibitive injunction unnecessary.

Application by the plaintiffs for a mandatory injunction requiring the Minister of Education to offer
to lease school buildings to the Conseil Scolaire Francophone de la Colombie-Britannique (the
"CSF") for a three-year period and to restrain Province from disposing of other property. An
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association of parents of Francophone students in the west Vancouver area obtained declaratory
relief that the provincial government and the CSF breached their minority language educational
facility rights guaranteed by s. 23 of the Charter because the facilities for French-language
instruction in their area were inferior to those for English-language instruction, which led to
non-enrolment and withdrawal of students. The Vancouver Board of Education had constructed a
new school building on a site occupied by an elementary school and proposed to dispose of the old
buildings on the site and the land on which they were located. The CSF sought to use all or a
portion of the old buildings as an interim site to accommodate the demand for additional French
language elementary school facilities. Alternatively, the plaintiffs sought an injunction requiring the
Minister of Education to provide another educational facility for a period of at least three school
years and to provide funding for the purpose of implementing any interim order. In addition, the
plaintiffs sought an injunction prohibiting the Province from disposing of lands which they had
identified as possible sites for building new educational facilities as a long-term solution.

HELD: Application dismissed. There was no triable issue as to the plaintiffs' entitlement to the
relief they sought in relation to the old school property as there was no statutory authority that
permitted the Minister to order the Vancouver Board of Education to offer to lease the property to
the CSF. However, there was clearly a triable issue in relation to the breach of the plaintiffs' s. 23
Charter rights and, as a result, there was a triable claim to injunctive relief and to an order requiring
the Minister and the Province to make educational facilities available to the minority language
students in the area. As a result, there was a triable issue in relation to the injunction restraining the
province from disposing of provincially-held land. Granting the injunction would not prevent
irreparable harm because there was insufficient time to prepare the old school for use for the
upcoming school year and it was unlikely that the CSF could address concerns that would make the
old buildings suitable for use. There would be no irreparable harm if an injunction was not issued
prohibiting the Province from disposing of the lands as it was bound by the declaratory order and its
constitutional obligations, a substantial portion of the lands would remain in the possession of the
Crown without the injunction and there were other options available.

Statutes, Regulations and Rules Cited:

Canadian Charter of Rights and Freedoms, 1982, R.S.C. 1985, App. II, No. 44, Schedule B, s. 24(1)

School Act, RSBC 1996, CHAPTER 412, s. 73, s. 74, s. 85, s. 96, s. 168(1)

Supreme Court Civil Rules, Rule 10-4

Counsel:

Counsel for the Plaintiffs and Third Parties: Robert W. Grant, Q.C., Jean-Pierre Hachey (by
teleconference), Mark C. Power (by teleconference), Ania V. Kolodziej.

Counsel for the Defendants: Nicholas R. Hughes, Warren B.
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Milman, Karrie A. Wolfe (by teleconference), Nicholas J. Isaac.

Counsel for L'Association Des Parents De L'École Rose-Des Vents: Nicolas M. Rouleau (by
teleconference).

Counsel for the Vancouver Board of Education: Andrew D. Gay, Allan L. Doolittle.

[Editor's note: A correction was released by the Court July 24, 2013; the change has been made to the text and the correction is appended to this
document.]

Oral Reasons for Judgment

1 P.M. WILLCOCK J. (orally):--

Introduction

2 The plaintiffs apply for interim relief in this action.

Injunctions Intended to Prevent Short-Term Irreparable Harm

3 The plaintiffs seek a mandatory injunction requiring the Minister of Education to order the
Vancouver Board of Education (the "VBE"), to offer to lease the buildings currently housing the
J.W. Sexsmith Elementary School and 1.6 acres of land on the school site to the Conseil Scolaire
Francophone de la Colombie-Britannique (the "CSF"), for a three-year period commencing August
1, 2013.

4 The Sexsmith property is on a block of land bordered by Ontario Street, Columbia Street, West
59th Avenue, and the City of Vancouver right-of-way at West 58th Street. All the buildings located
on that site are owned by the VBE.

5 The VBE has constructed a new school building on the property which is expected to be ready
for occupancy in September 2013. The VBE now proposes to dispose of the old buildings on the
site and the land upon which they are located. The CSF seeks to explore the prospect of using all or
a portion of those old buildings as an interim site to accommodate the demand for additional French
language elementary school facilities in Vancouver west of Main Street.

6 In the alternative, the plaintiffs seek an injunction requiring the Minister of Education to
provide, by August 1, 2013, at the latest, another educational facility west of Main Street in
Vancouver, in addition to the school currently occupied by elementary students of the CSF, L'École
Rose-Des Vents, to which a minimum of 300 students may be enrolled for the 2013/2014 school
year, for a period of at least three school years. They seek an order requiring the Minister of
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Education to provide funding for the purpose of implementing these interim orders, including lease
payments, moving expenses, transportation costs, and renovation costs.

7 These orders are sought with a view toward affording the plaintiffs some interim relief pending
a long-term solution to the problems posed by their limited facilities and increasing enrolment at
L'École Rose-Des Vents.

Injunctions Intended to Preserve a Lone-Term Remedy

8 With a view toward addressing their long-term concerns, the plaintiffs seek an injunction
prohibiting the Minister of Citizens' Services and Open Government from disposing of or approving
a disposal of certain properties, specifically:

a) a 38-acre provincially-owned property south of Fourth Avenue and west of
Highbury Street in the City of Vancouver, described by the CSF as
uniquely suitable, mostly undeveloped land (the "Jericho lands"), and

b) a 10-hectare provincially-owned property along Cambie Street, between
57th and 59th Avenues, and bordered on the west by Heather Street (the
"Pearson-Dogwood property").

The Evidentiary Burden on the Applicants

9 The applicants say the court's authority to grant the relief is found in its inherent jurisdiction,
Rule 10-4 of the Supreme Court Civil Rules, and s. 24(1) of the Canadian Charter of Rights and
Freedoms, as well as an established line of injunction decisions in s. 23 minority language rights
cases.

10 The applicants acknowledge that in order to obtain interlocutory injunctions they must
discharge the burden of establishing:

a) the existence of a triable issue;
b) that they will suffer irreparable harm if the relief sought is not granted; and
c) that the balance of convenience favours the granting of the interlocutory relief

they seek.

11 The respondents (collectively, the "Province"), accepts that description of the test generally,
but qualify it in two respects.

12 First, relying upon the decisions in Snuneymuxw First Nation v. British Columbia, 2004 BCSC
205 and Doucet-Boudreau v. Nova Scotia (Minister of Education), 2003 SCC 62, [2003] 3 S.C.R. 3,
the Province says injunctive relief lies against the Crown in very limited circumstances to act in the
public interest to restrain a breach of constitutional rights in clear cases.

13 Second, relying upon a line of cases including Tele-Mobile Co. v. Bell Mobility Inc., 2006
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BCSC 161 and XY, Inc. v. INT Lifetech, Inc., 2008 BCSC 1215 and the cases cited in the XY case at
para. 66, the Province says where the applicant seeks the court's aid in anticipation of the
defendants' future actions and in fear of the harm that those anticipated actions might cause, the
requirement for proof of irreparable harm is refined to account for the fact that the applicant has not
yet suffered any harm.

14 In such circumstances, the respondents say the applicant must lead clear evidence showing
how such harm will occur, and establishing a high probability that, without the injunction, the harm
will occur imminently or in the near future. That test, the respondents say, applies in relation to the
injunction sought to restrain the disposition of provincially-held land.

a) A Serious Question to be Tried

Evidence

15 The starting point of the plaintiffs' application is the declaratory relief granted to the
L'Association des parents de L'école Rose-des-vents in related proceedings in Vancouver Registry
No. S103455 (the "APÉ proceedings").

16 The judgment granting that declaratory relief is indexed at 2012 BCSC 1614. Paragraphs
158-160 of that judgment read as follows:

158 I find that the petitioners are not being afforded the minority language
educational facilities guaranteed to them by s. 23 of the Canadian Charter of
Rights and Freedoms. I am satisfied, weighing all the evidence of the facilities
made available to Francophone students in comparison with the facilities made
available to Anglophone students, that the former are not equivalent to the latter.
I am further satisfied that the disparity is such as to limit enrolment in the
minority Francophone program and contribute to the assimilation which is sought
to be avoided by s. 23.

159 I have weighed the evidence adduced by counsel for the Minister with
respect to the need of many school districts and the competition for scarce
resources. It is important, however, to bear in mind, as the court held in Dufferin
Peel, [1996] O.J. No. 2476, at para. 7, the Constitution was intended to avoid
subverting rights to economic policy. The constitutional commitment embodied
in s. 23 is a compromise that serves a political purpose and the state should be
taken to have recognized the economic obligations flowing from the commitment
in s. 23 at the time the rights were embodied in the Charter, and given
constitutional substance.
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160 There will, therefore, be a declaration in favour of the parents living west of
Main Street in the City of Vancouver who have the right to have their children
receive primary school instruction in French that they are not being provided the
minority language educational facilities guaranteed to them by s. 23 of the
Canadian Charter of Rights and Freedoms.

Analysis

17 The applicants say that declaratory relief is a sufficient basis for them to establish a triable
issue with respect to their entitlement to a Charter remedy. If that is not enough, they rely upon the
affidavits filed on this application and admissions made by the Province to establish the existence of
a triable issue.

18 The applicants say the Province does not dispute that the existing facilities are inadequate to
meet current demand. The Province acknowledges for the purpose of this application that Rose-Des
Vents is currently operating above capacity. The Province has also acknowledged the need for at
least one new homogenous French-language elementary school west of Main Street in Vancouver.

19 The Minister of Education acknowledges there is a triable issue for determination in relation
to the plaintiffs' entitlement to some Charter relief, but says there is no arguable case that the
Minister has the authority to compel the VBE to lease property at its direction. The Province says
there is no statutory authority in the School Act to make that order, and the court cannot and should
not issue a mandatory injunction directing the Minister to do something he is not empowered to do.

20 The VBE appears on this application and shares the view that the Minister does not have the
power to order it to lease the property to any person or to enter into a contract with a third party.

21 In relation to the orders to ensure the availability of property for a long-term solution, the
Province says the plaintiffs have no interest or claim to the Pearson Dogwood property or the
Jericho lands, and even if they have an arguable claim to a Charter remedy, they do not have an
arguable claim to enjoin the use of the lands in question from being developed or otherwise
disposed of.

22 In staking out their position, the applicants address only the question of whether there is a
serious issue to be tried in relation to the breach of their constitutional rights. In my view, however,
the appropriate question on this application is whether there is an arguable case they are entitled to a
Charter remedy that would justify the issuance of the injunctions sought. While the first
requirement on an application for injunctive relief is sometimes described simply as the existence of
a triable issue, the test is more fully and properly articulated in British Columbia (Attorney General)
v. Wale (1986), 9 B.C.L.R. (2d) 333 (C.A.) at 345, by McLachlin J.A. (as she then was), as "[a] fair
question to be tried as to the existence of the right which [the applicant] alleges" [emphasis added].
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23 A mandatory injunction compelling the Minister of Education to order the VBE to deal with
property in the manner proposed in relation to short-term relief should not be issued if there is no
statutory authority for the Minister to make such an order, and therefore no triable issue as to the
plaintiff's right to seek that relief.

24 Similarly, an interim injunction restraining the Province from dealing with the
Pearson-Dogwood property or the Jericho lands without restriction, as it sees fit, in relation to the
long-term relief should not be issued if there is not an arguable case that such relief will be available
to the plaintiffs if they succeed at trial.

25 While the first step on an application for an interlocutory injunction is not a particularly high
hurdle and may be easily met, there is authority for the proposition that, exceptionally, the court
may closely examine the merits of the claim where a simple question of law may determine the
parties' entitlement to the remedy. The court should be reluctant to engage in that exercise in
Charter cases.

26 A description of the jurisdiction of the Minister is set out in s. 168(1) of the School Act. That
section provides the Minister may make orders for the purpose of carrying out any of his powers,
duties, and functions under the Act, and without restriction may make orders requiring the Board to
close a school, orders respecting the opening and closing of schools under s. 73, and such orders as
the Minister otherwise considers advisable to effectively administer the Act.

27 Section 73 of the Act provides that a board may, subject to the orders of the Minister, open,
close or reopen a school permanently or for a specified period of time, and temporarily close a
school building in certain circumstances.

28 Section 74 provides that a board is responsible for the management of the schools in its school
district and for the custody, maintenance and safekeeping of all property owned or leased by the
board.

29 Section 85 of the Act provides that for the purposes of carrying out its powers, functions and
duties under the Act, a board has the power and capacity of a natural person of full capacity.

30 Section 96 of the Act provides that a board may acquire or hold land or improvements, or
both.

31 The Act further provides that, subject to the orders of the Minister, a board may dispose of
land or improvements or both.

32 The Minister and the VBE say the effect of these provisions and the School Act generally is
that the VBE holds its property, including J.W. Sexsmith school, with all the powers and capacities
of a natural person, and the Minister can only make orders in relation to that property for the
purpose of exercising duties described in the Act. Specifically, they say the Minister cannot require
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a board to dispose of school property.

33 The plaintiffs say s. 96 of the Act clearly contemplates the Minister exercising some power or
control of the disposition of lands or improvements. They say the Minister may exercise the power
to further the objectives of the Act and that those objectives must include the provision of schools to
minority-language students. They say the Charter should inform my consideration of the scope of
the Minister's powers.

34 The respondents say that when powers are delegated to the Minister by statute, the exercise of
those powers may be informed by the Charter, but that the Charter itself does not convey powers
upon the Minister. They say s. 96 gives the Minister power to act only relation to the proposed
disposition of property by a board. To read this section in such a fashion as to give the Minister
unfettered authority to require school boards to sell or lease property would be inconsistent with the
scheme of the Act, which is to establish boards as autonomous bodies with full authority to hold,
maintain, and manage school property.

35 Mr. Stewart, the director of the Capital Management Branch of the Ministry of Education,
deposes that the Vancouver Board of Education will require the Minister's approval if they wish to
dispose of the Sexsmith facility, but that the Ministry has not yet received a request for disposal.
The Province says the decision about whether to lease the building to the CSF rests with the VBE.
The Ministry does not consider that it has the power to order the VBE to lease its property to any
other entity.

36 I accept the submissions of the Province and the VBE with respect to the scope of the powers
of the Minister of Education under the School Act. The scheme of the Act is clearly intended to give
plenary powers to the boards, subject to the power of the Minister to intervene in the public interest
in relation to certain actions. While the board's powers are described in broad terms, the Minister's
powers are specifically enumerated.

37 In my opinion, there is no statutory authority that would permit the Minister of Education to
order the VBE to offer to lease the Sexsmith property to the CSF. For that reason, I find there is no
triable issue as to the plaintiffs' entitlement to the relief they seek in relation to the Sexsmith
property.

38 On the other hand, there is clearly a triable issue in relation to the breach of the plaintiffs' s. 23
Charter rights and, as a result, there is a triable claim to injunctive relief and to an order requiring
the Ministry of Education and the Province to make educational facilities available to the minority
language students in the catchment area. That may arguably permit the plaintiffs to obtain an
interlocutory injunction restraining the Province from taking any action that would preclude it from
effecting a remedy.

39 In my view, there is therefore a triable issue in relation to the application for an injunction
restraining the Province from disposing of provincially-held land.
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b) Irreparable Harm

Is Irreparable Harm Likely to Occur Pending Trial?

40 In the event I am wrong in relation to the scope of the Minister's powers under the School Act,
I have considered the question of irreparable harm and the balance of convenience in relation to
both the short-term and the long-term relief sought by the plaintiffs.

41 The plaintiffs say there has been a finding that the inadequacies in the facilities now available
to minority-language students are contributing to their assimilation or the assimilation of their
children. They say if there is not an order directing the Minister of Education to make some
temporary facilities available to minority-language students, irreparable harm will result. The
plaintiffs say the intent of s. 23 of the Charter, which recognizes the public interest in preservation
of minority language communities, is to prevent such assimilation and that assimilation is
irreparable.

42 In support of this position, they rely upon the statements of the Supreme Court of Canada in
Doucet-Boudreau, supra, describing the purpose of s. 23 and the public interest in preservation of
minority language rights.

43 They say further that if lands in the control of the Province and the City of Vancouver are
disposed of or otherwise developed, it will become increasingly difficult to acquire the property that
is necessary to address the current inadequacy of their facilities and the loss of that land will cause
irreparable harm.

44 The Province says the question I should consider in relation to all relief sought is not whether
the plaintiffs will suffer irreparable harm over the long term as a result of assimilation, but rather
whether the granting of the interim orders sought will prevent such harm. The Province says interim
relief will not affect the desired result.

Will the Relief Sought Prevent that Harm from Occurring?

Sexsmith Order

Relief Sought

45 The question of irreparable harm is not to be considered in the abstract. There is a concrete
question to consider: Whether the specific relief sought by the applicant is likely to prevent some
harm, and whether that harm is irreparable. The respondents, properly in my view, say it is difficult
to address the question of irreparable harm if there is any uncertainty with respect to what is being
sought. So, the respondents say, unless the applicants describe precisely what they are seeking in
relation to the J.W. Sexsmith elementary school, the question of irreparable harm cannot be
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properly addressed.

46 In the case at bar, the applicants have framed the relief in the alternative, described the relief
vaguely, and sought to vary the terms of the injunction they are seeking from that set out in the
notice of application. The applicants are no longer seeking a lease. Instead, they now ask for an
order requiring the Minister of Education to order the VBE to offer to lease the old Sexsmith
buildings to the CSF for a term of three years at market rates, and to provide the plaintiff such
information with respect to necessary seismic upgrades as is in their possession for the purpose of
permitting the CSF to determine whether it can afford to pay for the seismic upgrades and whether
it wishes to accept the lease on the terms offered.

47 The Minister of Education says the applicants' argument that they will suffer irreparable harm
if the order is not granted should be viewed in the light of the new terms sought by the applicants. If
the applicants are not seeking an order that would permit them to use the Sexsmith building in 2013,
but rather an order permitting them to investigate the prospect of using the building and possibly
doing so in years later than 2013/2014, the argument that irreparable harm will flow from the failure
to grant the injunction is more speculative.

Evidence

48 In his twelfth affidavit sworn May 16, 2013, Mr. Allison, the secretary-treasurer of the CSF,
discusses the CSF's requirements for educational facilities and its consideration of temporary
solutions. The solutions canvassed include:

a) a building located at 4949 Heather Street, originally built as a school and
subsequently sold to the Federal Government and used by the RCMP as its
"E" Division headquarters (the "Fairmont site");

b) sites identified in research conducted by a commercial realtor, Colliers
International, retained by the CSF for the purpose of identifying such sites;

c) the use of temporary structures on a 1.5-hectare site on the UBC
endowment lands (the "Wesbrook site");

d) rental of other school facilities; and
e) the old J.W. Sexsmith elementary school buildings.

49 Mr. Allison says he learned in February 2013 that the Fairmont site must be rezoned for use as
a school. Seismic upgrades are necessary in order for it to be rezoned and upgrading will cost at
least $750,000 and require about 10 months. The CSF discounts the Fairmont site as a potential
temporary solution for that reason.

50 Mr. Allison says the VBE is not willing to lease a school facility to the CSF. He deposes to
efforts made by the CSF to consider alternate temporary solutions identified by the Colliers firm.
None of these are acceptable.
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51 He identifies the old Sexsmith building as the only viable temporary solution the CSF has
identified. His conclusion that the site is suitable appears to be based on the view expressed in
paragraph 166 of his affidavit in the following terms:

One of the major advantages of the current J.W. Sexsmith facility as a temporary
solution is that the facility would not require rezoning or any major renovation to
be used as an elementary school. Many of the possible solutions considered by
the Conseil to respond to its critical infrastructure needs in Vancouver, west of
Main Street would require rezoning, seismic remediation, and construction, all of
which are lengthy processes that would effectively prevent the [CSF] from
offering elementary education from a second facility in Vancouver, west of Main
Street starting in August 2013.

52 Mr. Allison suggests a lease of the Sexsmith facility would permit the CSF to transfer 187
students from the existing Rose-Des Vents facility to the Sexsmith building.

53 A 2004 rating of all schools in the province conducted by the Ministry of Education
determined that the J.W. Sexsmith elementary school was at high seismic risk. The VBE
commissioned a seismic upgrade feasibility study for the school in July 2005. The report concluded
that the preferred option, given the cost of addressing the seismic risks, was a replacement school.
The province gave final approval for the full replacement of the school in 2009. Construction began
in April 2011, and it is now complete. Classes in the new building are scheduled to begin in
September 2013.

54 When the school is relocated to the replacement building, the existing school building will be
considered to be surplus to the VBE's needs.

55 Permission to construct the new school required the approval of the City of Vancouver. A
letter of approval was issued on May 26, 2010. That letter states:

Any subsequent proposed uses, including the use of the existing buildings as
schools, will require development permit applications.

56 The approval letter also provides:

Occupancy of the existing school buildings will cease once occupancy of new
school occurs (the existing buildings will be treated as vacant and any proposed
uses for the buildings, including school uses, will require submission of
development applications ...

57 Before issuing an occupancy permit for the old building, after it is vacated and the students
have moved into the new facility, the City of Vancouver will require the occupants to upgrade the
building to address the identified seismic concerns. A 2005 study prepared by Iredale Group
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estimated the cost of renovating the structures in need of seismic requirements to be in the
approximate range of $7.9 to $8.1 million. An August 2007 study by the same group puts the total
projected cost of the seismic upgrade at $13.2 million.

58 A parking area for the old buildings was leased by the VBE from the city. It occupied a
portion of the right-of-way bordering the north side of the site. The lease has expired and the city
indicates it will not extend, renew, or enter into a similar agreement with a tenant of the old
buildings, because the city plans to use the right-of-way as a greenway.

59 While the old Sexsmith building is not on the City of Vancouver Heritage Registry, portions
of the building are considered by the city to have heritage value. The VSB is therefore engaged in
the process of making a request for proposals for the use of the old building.

60 On October 3, 2011, the VBE board directed staff to proceed with a two-phase request for a
proposal process for repurposing or disposition of the school. In the course of the hearings in
relation to that request for proposals, the public was advised that VBE would not allow the old
buildings to be used as a school.

61 When it sought proposals, the VBE did not seek any proposals from parties interested in using
the buildings for independent K to 12 schools. The VBE has advised two interested parties, the
Vancouver Hebrew Academy and the Khalsa School, that it is not prepared to consider the use of
the old buildings as a school.

62 In July 2012, the VBE decided to expand permissible uses to include residential and
commercial uses. A second phase of the request for proposals considering such uses has been
conducted.

63 On March 13, 2013, the CSF wrote to the VBE seeking to meet with VBE to discuss a lease of
Sexsmith Elementary School as a temporary short-term solution for its space problems. In response,
on March 21st of this year, the VBE advised the CSF it was soliciting proposals with respect to the
disposition of the old school building, but the site could not support two schools, and an alternate
school would not be an acceptable use of the existing building.

64 The CSF was advised that the existing school is seismically unsafe and anyone planning to
repurpose the building would have to make a significant investment in seismic upgrading. At that
time, the VBE advised the CSF:

Even in the interim, we would be concerned about continuing to use the building
to house students given the current seismic risks.

65 The CSF sought to mediate what it regarded as a dispute with the VBE with respect to the
lease of the building. In response, the VBE advised the CSF it does not regard this as an appropriate
question for mediation.
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66 The CSF now suggests it might be possible to upgrade a portion of the building at a portion of
the estimated seismic upgrade cost. While the evidence suggests such an approach may be
impossible, it is certainly impractical. Certain infrastructure, boilers and facilities such as
washrooms, are located in the main building. Moreover, there has not been any assessment of the
possibility of the potential costs of a partial upgrade.

Analysis

67 When it brought this application, the CSF argued that detailed and extensive public
consultation with respect to use of the old Sexsmith building would only be required if the building
was to be used for a purpose other than education. In that case, the CSF suggested the property
would have to be rezoned and a purchaser or developer would have to be willing to take on the cost
of fully retrofitting the buildings, which the CSF described as so high it would not be achieved at
any time in the near future. In the meantime, the CSF argued the buildings would sit vacant.

68 The suggestion that consultation, rezoning, and seismic upgrades would only be necessary if
the old building were to be used for a non-educational purpose is an inaccurate description of the
position taken by the City of Vancouver. The city's position, as set out in its May 26, 2010, letter of
approval, is that any use of the old building will require public consultation and retrofitting. It can
fairly be said on the evidence that such work, in the words of the CSF itself, will not be achieved at
any time in the near future.

69 The CSF now addresses the seismic concerns by saying it is not asking the court to decide
whether it is advisable to occupy the Sexsmith facility as an elementary school in the face of the
seismic risks, but says:

All the court needs to decide is whether the balance of convenience favours
requiring the Province to make the school available to the Conseil on a
short-term lease.

70 For that reason, paragraph 53 of the plaintiffs' revised written submissions describes a claim
for relief not contained in the notice of application: an order requiring disclosure of significant
information in order to permit an assessment of the work that might have to be done on the
Sexsmith facility. During the course of the hearing, I granted leave to amend the application so as to
speak to that relief, so that this matter could be adjudicated upon efficiently and promptly.

71 Having reviewed all the material with respect to the current status of the J.W. Sexsmith
elementary school, I accept the submission of the Province and the VBE that there is no reasonable
prospect the Sexsmith building may be made available for use by the plaintiffs for the school term
beginning September 2013. There is clearly inadequate time to take the measures that would be
necessary to occupy that building for the coming school year, and no reasonable certainty the CSF
will ultimately be able to satisfactorily address the issues identified by the respondents and avail
itself of the old Sexsmith building for its use.
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Application for an Order Requiring Delivery of Another Site

Evidence

72 The Province says the applicants' alternative claim for interim relief, a mandatory injunction
requiring the Province to make other temporary facilities available to the petitioners, ought not to be
granted because compliance with such an order would be impossible. If granting the order will be
ineffectual, then a refusal of the order cannot possibly result in irreparable harm.

73 The plaintiffs acknowledge in their submissions that the process of acquiring a school site on
the west side of Vancouver has proven very challenging and that there are currently no mutually
agreed-upon sites available for occupation by the CSF in September 2013.

74 The applicants acknowledge that other sites under consideration, such as the Westbrook and
the Fairmont sites, are not viable short-term options. They frankly acknowledge at paragraph 37 of
their argument:

There is only one option that can be implemented in time for the 2013-2014
school year: that is for the [CSF] to lease the current [J.W.] Sexsmith ... facility
from the VBE. The Province acknowledges that there are no other educational
facilities on the west side of Vancouver that would or could be available in time
for the 2013-2014 school year.

75 In his affidavit of May 30, 2013, Mr. Cyr, superintendent of the CSF, deposes, as do other
witnesses, to unsuccessful efforts to locate other suitable temporary alternatives.

Analysis

76 In my view, the applicants cannot come before this court with voluminous evidence of the
efforts made by the CSF and the Province over an extended period of time to find an appropriate
temporary facility, demonstrate the difficulty they have had trying to locate appropriate facilities,
and seek a mandatory injunction requiring the Minister to deliver something they clearly cannot
identify. I accept the respondent's submission that an interlocutory order in the terms sought will not
affect a remedy in relation to the 2013-2014 school year.

77 As this court noted in Snuneymuxw, supra, in most cases where interlocutory injunctions have
been granted, it is clear that the injunction will prevent apprehended harm from occurring. In that
case, Groberman J. held that the possibility that an injunction will prevent irreparable harm to the
plaintiff is sufficient to allow the court to undertake a more thorough examination of the balance of
convenience.

78 I am not satisfied that in the circumstances of this case the applicants have established such a
possibility.
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79 In any event, as the court noted in Snuneymuxw, it is difficult to establish that the balance of
convenience favours the granting of an injunction where there is only a small possibility that an
injunction might prevent some irreparable harm.

80 The VBE and the Province identify another potential short-term option for the CSF, an unused
building on the site of the Admiral Seymour school in East Vancouver, referred to as the Seymour
outbuilding. The VBE has agreed in principle to lease that building to the CSF commencing
September 2013.

81 The VBE describes this facility as a separate, stand-alone building on an existing elementary
school site. The site is zoned for school use. It requires some seismic upgrading, but at a relatively
low estimated cost of $360,000. There is relatively low enrolment in the existing VBE school on
another building on the site.

82 The availability of the site and the Province's submission ought to be considered in weighing
whether irreparable harm will flow from the failure to grant the interlocutory relief sought. Given
the availability of this option, the Province and the VBE says it will not be necessary for the CSF to
limit its enrolment to the number of students that can be accommodated at Rose-Des Vents school.
The availability of the Admiral Seymour building is thus said to reduce the prospect of irreparable
harm.

83 The CSF says it has the exclusive right to management and control of minority language
education and ought not to be compelled to consider any option that does not meet its objectives. It
says the Seymour outbuilding is so unsuitable that its use will be a disincentive to registration in
French-language schools. The CSF rejects the idea of leasing this facility because it has no
gymnasium, it does not have its own playground, it is located 1.7 kilometres east of Main Street in
what is described as an undesirable part of downtown Vancouver and is also seismically unsound.

84 In my view, I need not consider the Seymour outbuilding as an alternative solution to the
current facilities problem. The CSF does not come to court with an existing viable option for the
2013-2014 school year that is likely to prevent irreparable harm. It is not for the court to advise the
CSF what other options it should consider; to do so would trench on its policy-making rights and
obligations.

Injunction to Restrain the Province from Disposing of Property

85 I turn then to the question of the injunction intended to restrain the Province from disposing of
property so as to preserve a long-term solution. This is in the nature of a quia timet injunction; one
sought with a view toward avoiding apprehended harm.

86 The test to be addressed on an application for such an injunction is helpfully set out in some
detail in XY, Inc., supra, at paras. 65-68. The applicant must lead clear evidence showing how such
harm will occur and establishing a high probability that without the injunction the harm will occur
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immediately or in the near future.

87 Where the defendant has stated his intention not to engage in conduct which aggrieves the
plaintiff, any claim for irreparable harm is speculative and cannot justify the extraordinary remedy
of an injunction.

88 In considering the test, the court should also bear in mind that the Crown generally will regard
itself as being bound to respect declaratory orders and the court should be reluctant, in the absence
of evidence of an intention on the part of the Crown to disregard its obligations, to grant injunctions
against the Crown.

Evidence - Identification of Suitable Properties

89 I turn to the evidence in relation to the long-term relief sought by the applicants.

90 In his May 16, 2013, affidavit, Mr. Allison describes the long history of negotiations between
the CSF, the Province, and others, with a view toward obtaining additional property in the City of
Vancouver for the purpose of building one or two new elementary schools. The CSF's efforts in this
regard have been intensive. Mr. Allison appends to his affidavit studies of the available sites in
Vancouver, correspondence intended to bring those sites to the attention of the Province, and
project identification reports in which the CSF describes its needs and identifies potential solutions.
Among the sites discussed by Mr. Allison are the Jericho lands, the Pearson-Dogwood property, the
five-acre property at 3800 Wesbrook Mall, referred to as the "Paprican site", and the Wesbrook site.

91 The July 27, 2009, project identification report appended to Mr. Allison's affidavit of May 16,
2013, includes the following executive summary:

The most critical decision required is to proceed with the acquisition of a
possible site for a new west side elementary school. There are a limited number
of suitable properties available for purchase in Vancouver, so the province
should assist CSF with access to the Crown grant site currently occupied by VSB
at University Hill Secondary.

If this site is not available, funds should be immediately allocated to permit CSF
to proceed with property negotiation and acquisition at:

* the Pearson Hospital site; and/or

* Shannon Park Annex

92 The January 2, 2012, project identification report appended to Mr. Allison's affidavit includes
the following summary:
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On October 31, 2011, the Ministry of Education announced the site acquisition
and capital funding approval for a new elementary school in the False Creek area
of the City of Vancouver.

On November 24, 2011, the Ministry of Education provided direction to SD#93
to proceed promptly with the Project Definition Report for this new school.

The outstanding issues of property acquisition and site requirements by the City
of Vancouver at the False Creek site should be further resolved as part of the
Project Definition Report.

93 The April 27, 2012, project identification report appended to the same affidavit of Mr. Allison
contains the following summary:

On October 31, 2011, the Ministry of Education announced the site acquisition
and capital approval for a new elementary school in the False Creek area of the
City of Vancouver, currently expected to open in Sept 2014.

Even when this new elementary school opens, elementary capacity will be
exhausted before 2018. It is imperative a second elementary school be
constructed to accommodate the CSF continued growth.

Within Vancouver West, an elementary school site at UBC originally intended
for the Vancouver School Board ... is available for lease by the CSF, as the VSB
will not require the site in the near future. This PIR recommends that a new
elementary school be constructed for the VSB on this site, to be leased by CSF
until required by VSB.

94 The January 2013 project identification report appended to Mr. Allison's affidavit includes the
following executive summary:

It is therefore imperative that a second elementary school be constructed
immediately to accommodate the current lack of capacity at Rose des Vents and
the continued enrolment growth in this catchment area.

Within Vancouver West, an elementary school site at UBC has been set aside for
the Vancouver School Board. Vancouver School Board and the CSF have been
working in partnership to assess the capacity of the site for two elementary
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schools. This PIR recommends that a new elementary school be constructed for
the CSF on the dedicated UBC site, and that siting for the CSF's new elementary
school will allow the VSB to build its elementary school on the site when capital
funding is approved by the Ministry.

95 As of January of this year, the CSF was identifying the False Creek project and the Wesbrook
site as its preferred options.

96 These project identification reports all include descriptions of other project options and sites
reviewed. They refer to the possible acquisition of school sites from the VSB, the acquisition of
property from the City of Vancouver or the Parks Board, and opportunities to work with other
governments or obtain privately-owned lands. The Jericho lands are described as property that may
be acquired from the Federal Government, and the Pearson Dogwood property is described as an
opportunity to acquire land that is privately held by the Vancouver Coastal Health Authority (the
"VCHA").

The False Creek Project

97 On October 31, 2011, the Premier and Minister of Education announced the approval of
funding for the site acquisition and construction of a Francophone elementary school in the
south-east False Creek area. The Province, the VBE, and the CSF were thereafter involved in
extensive work to plan and develop two schools, one a VBE school and the other a CSF school, on
an identified site. Those efforts led to a meeting on July 16, 2012, at which the City of Vancouver
identified a potential seismic issue in relation to the site selected. Following that meeting, the CSF
funded a study of seismic concerns and these concerns were further discussed at a meeting on
February 6th of this year.

98 Ultimately, as recently as April 8, 2013, the VBE advised its architectural consultant that the
south-east False Creek project had been terminated.

99 In his May 28, 2013, affidavit, Mr. Stewart says the City has advised the parties it is willing to
consider a new site in the south-east False Creek area that does not suffer from the same level of
seismic risk. Representatives of both school districts, the CSF, and the VBE have expressed a
willingness to explore the possible use of this site. The first meeting has been scheduled for the end
of July 2013, in order to discuss revised design proposals. The False Creek site is still under active
consideration.

The Pearson-Dogwood Property

100 Until the first False Creek location was determined to be unacceptable, the CSF and the
Province appeared jointly to regard the False Creek project as a priority. Both appeared to be
working assiduously toward completion of that project. There is little in the material to suggest that
anyone regarded securing the Pearson-Dogwood property or the Jericho lands as pressing priorities.
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101 After the decision that the first False Creek site was unacceptable, the CSF wrote to the
Premier, the Minister of Education, the Minister of Citizens' Services and Open Government, and
the Director of Capital Management of the Ministry of Education identifying its specific interest in
a number of sites and setting out its position that the Province should protect those sites and consult
with the CSF with respect to their development.

102 The CSF identified its interest in the Pearson-Dogwood property. It expressed concern with
respect to plans to develop that site and sought a commitment from the Province not to engage in
development without giving advance notice to the CSF. It asked the Province to set aside five acres
of land for its use on the Pearson Dogwood property or to preserve a five-acre portion of the land
pending the outcome of this action.

103 The Province says there is currently a plan for the development of the Pearson-Dogwood
property. The VCHA has, at some considerable expense, developed a plan for construction of a
long-term care facility on a portion of the property. That new construction will be financed by the
sale and development of the balance of the property.

104 The development plan calls for the province to convey a portion of the property currently in
its control to the VCHA as part of the overall development. Kevin Brewster, executive director of
the Capital Services Branch of the Ministry of Health, describes the current state of the
Pearson-Dogwood development in his affidavit of May 28, 2013. The property consists of 5.8 acres
owned by the Province on which there is a senior care facility. Adjacent to that, the Pearson
property is a 19.5-acre parcel owned by the VCHA on which there are five one-storey long-term
residential facilities. All the structures on both properties are to be replaced. The plan to replace
them is referred to by Mr. Brewster as the Pearson-Dogwood Redevelopment Project. That project
was approved on June 6, 2012, by the Provincial Treasury Board.

105 Mr. Brewster deposes to the expenditure of funds on the redevelopment project in the
planning process. To date, the VCHA has spent over $2 million of a $3.5 million planning and
rezoning budget.

106 The plan calls for the provincial land to be transferred to the VCHA at the government's net
book value and for the health authority and the Ministry of Health to use the net proceeds of the
redevelopment to fund the development of the George Pearson Centre and Dogwood Lodge with
the approval of the Treasury Board and, if possible, to fund other capital projects within the VCHA.

The Jericho Lands

107 The CSF has also expressed concern with respect to the use and development of the Jericho
lands. It claims to have recently become aware of the extension of the lease of the West Point Grey
Academy on the site, from 2010 to 2020. It identifies the site as an excellent location for a
temporary and permanent elementary school. The CSF has sought a commitment from government
that it should take no steps to dispose of any part of the Jericho lands, that it would not further
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renew the lease of the West Point Grey Academy, that it would give the CSF notice of any proposed
development of the property, agree to the installation of a temporary elementary school for the CSF
on the property, and immediately add plans to add a permanent CSF elementary school to the
development of the site or reserve a five-acre portion of the land being redeveloped pending the
outcome of this action.

108 Mr. Sarfaraz Ahmed, the assistant deputy minister of Integrated Workplace Solutions and
Executive Financial Officer in the Ministry of Citizens' Services and Open Government, is
responsible for managing the real estate portfolio of that Ministry. He deposes that the province
owns 30 acres of the Jericho lands. It now leases part of the lands to West Point Grey Academy on a
10-year lease which expires on June 30, 2020. There is no option for renewal. He says a number of
First Nations assert claims in relation to the Jericho lands and the Province has a duty to consult
them.

109 The Province says there is currently no plan for development of the Jericho lands. The claim
made against those lands by First Nations may stand in the way of their development or use. The
Province says there is no need to enjoin it from disposing of or dealing with that property.

Other Options

110 There are other options as well. The CSF has identified its continuing interest in the use of
the Fairmont site. It has been interested in the leasing of part of the building on that site as part of a
temporary solution, until it learned in February that the site is zoned for office use, and that
rezoning and seismic upgrading would be necessary before the property can be used for elementary
education.

111 The CSF appears to continue to regard the Fairmont site as a potential permanent option. It
has requested the Provincial Government to make its interest known to the Federal Government and
to assist in considering the acquisition of the site. It is no longer regarded as a temporary solution to
the requirements of the CSF, because capital funding will not be approved for seismic retrofitting of
facilities that are neither owned nor subject to a long-term lease. I should note that the same and
potentially greater obstacles stand in the way of the use of the old Sexsmith buildings.

112 In addition to the Fairmont site, the CSF has identified and continues to identify the
Wesbrook site as a potential medium-term option in the following terms:

The CSF proposes that unless the Ministry is willing to fund the construction
now of a CSF elementary school on a provincially-owned site in Vancouver west
of Main Street, the best current option is to use the funding already announced
for construction of a CSF elementary school in Vancouver west of Main Street,
specifically at south-east False Creek, or the construction of the school facility on
the Wesbrook site. The CSF notes that in neither case will the Province have to
fund the acquisition of the land required for construction. In the case of the
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Wesbrook site, the CSF understands that the site has been set aside by UBC as an
elementary school site, and is being provided to the VBE by UBC without
charge.

Analysis

113 The plaintiffs say there is relatively little provincially-held land within the appropriate
catchment area suitable for construction of an elementary school. They say such land is so limited
that disposition of any provincially-held land pending the trial of their claim might make it
impossible for the court to fashion an appropriate remedy at trial.

114 They say they have identified only two suitable sites, the Pearson-Dogwood property and the
Jericho lands. They say the CSF has determined that the community west of Main Street is best
served by schools located west of Main Street, and that the catchment area should be divided
between two new schools, one west of Granville Street and the other between Granville and Main
Street, and that the Jericho lands and Pearson-Dogwood property are ideally suited for these
purposes.

115 The applicants suggest the choice of these locations is a matter within the CSF's exclusive
right to management and control of minority language education.

116 The applicants say that in 2009, and on a number of occasions before and since, they have
brought the existence of these properties and their promise as long-term solutions to the attention of
the Province. They say the Province has failed to include the CSF in its planning for either location.

117 The Province says that while the sites have in the past been mentioned by the CSF as sites
under consideration, until very recently CSF's own documentation discounted these sites, except to
describe them as options that had been considered but were not favoured by the CSF.

118 Further, the Province says consideration has been given and is still being given to the
acquisition and use of other properties for the purpose of construction or development of minority
language schools in the catchment area. The Province continues to work with the CSF and the City
of Vancouver to develop an elementary school in the False Creek area of Vancouver.

119 On May 28, 2013, the Deputy Minister of Education assured the CSF of the Ministry's
commitment to continue to work to find a suitable location. He noted that there is ongoing
consideration being given to the False Creek proposal. The Ministry is still exploring the possibility
of constructing a VBE-CSF school on the Wesbrook site and is exploring the possibility of entering
into a long-term lease for construction of a school on Musqueam Indian land.

120 The Province has confirmed that its October 31, 2011, funding commitment is not contingent
upon the school being on the False Creek site, and that it is committed to funding a school for the
CSF.
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121 The deputy minister advises CSF that the Ministry of Health's Pearson-Dogwood property
cannot be made available because of the existing commitments to sell the property to the VCHA.
There was said to be no surplus area on which to site a CSF school without jeopardizing the
redevelopment of the healthcare facilities.

122 The Province reminded the CSF there is some prospect of the acquisition of federally-owned
land in Vancouver for use as a minority language elementary school. In particular, the Province says
there is ongoing consideration of the redevelopment of the Fairmont site.

123 Mr. Stewart deposes to ongoing efforts to address the CSF's concerns with respect to the
Jericho, Fairmont, Wesbrook, and other sites. Counsel for the Province says the Province has,
extraordinarily, become involved in assisting the CSF in its efforts to acquire a site for a new
elementary school in Vancouver. Ordinarily, boards of education acquire property or locate
property for acquisition before seeking approval of the Ministry of Education in its purchase.

124 I am not satisfied on the evidence that irreparable harm will probably result if the injunction
restraining the Province from dealing with its land is not issued.

125 First, the Crown is presumed to be bound to respect declaratory orders and its constitutional
obligations. There has been no demonstrated disregard for those obligations on behalf of the Crown.

126 Second, the substantial Jericho lands will remain in the possession of the Provincial Crown
even if an injunction is not issued.

127 Finally, if the Province is obliged to effect a remedy, there are means of discharging that
obligation other than through the use of provincially-held lands, such as the options now under
active consideration.

c) Balance of Convenience

128 Given my conclusion that the granting of the order intended to address a short-term remedy
will not prevent irreparable harm, and my conclusion that the order intended to prevent long-term
harm is not necessary to prevent such harm, it is unnecessary for me to address the balance of
convenience.

129 Having said that, I am not convinced, in any event, that the balance of convenience would
favour the granting of the order, even if the applicants could establish a triable issue and the
possibility of some irreparable harm.

130 In his fifth affidavit sworn April 23, 2013, Mr. Stewart, director of the Capital Management
Branch and Resource Management Division of the Ministry of Education, deposes to the significant
and continuing efforts made by the Ministry of Education to provide interim assistance for the CSF
in its search for appropriate sites for temporary and permanent facilities. Despite the fact there is
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currently no order requiring the Province to remedy the inadequacies of the existing facilities, the
Ministry of Education appears to be making reasonable efforts to assist the CSF pending further
orders of this court.

131 I accept the Province's submission that, in general, the court should be reluctant to grant an
injunction requiring the Crown to act or prohibiting the Crown from acting. The authority to grant
injunctive relief in Charter cases ought to be exercised in exceptional circumstances.

132 In the case at bar, there has not been a determination that the Province has breached the
plaintiff's Charter rights.

133 On the evidence before me on this hearing there cannot, in my view, be said to have been a
refusal to act or a failure to recognize the constitutional obligation in the face of a court order.
Recognition of the appropriate scope of the court's jurisdiction, in my view, calls for injunctive
relief to be granted only in the clearest of cases.

134 A careful weighing of the balance of convenience in cases where the applicant seeks
injunctive relief against the Crown requires some consideration of the public interest in respect of
the policy-making role of government, and in this case both the Province and the CSF.

135 In my view, in the circumstances of this case, that interest now weighs against the granting of
the interim relief sought. For these reasons, the application of the plaintiffs for injunctive relief is
dismissed.

P.M. WILLCOCK J.

* * * * *

CORRECTION
Released: July 24, 2013

[1] Please be advised that the attached Oral Reasons for Judgment of Mr. Justice Willcock dated
June 17, 2013 have been edited.

On the front page, counsel for the defendants has been corrected to reflect only
counsel who attended the hearing.
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