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Reasons for Judgment - Costs

1 K.N. AFFLECK J.:-- On March 28, 2013, I gave reasons in 18320 Holdings Inc. v. Thibeau,
2013 BCSC 539. The reasons arose out of a judicial review application following the petitioners'
complaints that decisions revoking their designations as educational institutions, whose students
could obtain government loans, ought to be quashed and reconsidered.

2 An important issue, among others, raised by the petitioners on the judicial review application
was the question of whether the petitioners had been afforded procedural fairness. The hearing
began on July 16, 2012 with submissions from the petitioners on that day and on July 17. July 19,
2012 was the third day of the hearing and the respondents began the day by conceding the decisions
must be quashed but only for a lack of procedural fairness.

3 The petitioners had a number of bases for their complaints and urged me to hear all their
arguments for judicial review, arguing that not to do so would present a considerable risk, when the
petitioners reapplied and StudentAid BC made decisions on designation in the absence of any
direction from the Court on the other complaints of the petitioners, of a further judicial review
application with resulting waste of resources. I agreed to hear the petitioners' further arguments.

4 In my earlier reasons I agreed the respondents' concession that the de-designation decisions
must be quashed for a lack of procedural fairness was appropriate. I declined to give directions to
StudentAid BC on the precise procedures it must employ on its reconsideration of the decisions but
in para. 62 of the earlier reasons I referred in a general way to the content of the procedural fairness
obligation in the circumstances of this application.

5 The petitioners also made submissions on the statutory context within which designation
decisions are to be made. Paragraphs 63 and 64 in my earlier reasons address that context. In para.
68 through 73 I concluded that I ought to intrude as little as reasonably possible into a discussion
and interpretation of the statutory context, but again made some general remarks on the obligations
imposed on StudentAid BC. In particular I referred to the Canada Student Financial Assistance Act,
S.C. 1994, c. 28, and the directions of the responsible federal minister made pursuant to that statute,
for which StudentAid B.C. must have regard.

6 I concluded my earlier reasons with an order that the petitioners were entitled to costs on scale
C. That order has not been entered.

7 The respondents now apply for an order that there be no costs award. The petitioners in their
application response apply for the following:
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Special costs for that part of the proceeding that concerned procedural fairness
and for the consequent day spent arguing over adjournments and terms of the
adjournment. To avoid further disputes between the parties, the petitioners say it
would be fair in all the circumstances to award the petitioners 50% of their actual
costs as special costs, payable upon production to the respondents' counsel of the
accounts rendered by the petitioners by their counsel.

8 In Lang v. British Columbia (Superintendent of Motor Vehicles), 2005 BCCA 244, the Court
considered the usual rule that an administrative tribunal enjoys immunity from a costs award. At
para. 47 Donald J.A. for the Court quoted from Brown and Evans, Judicial Review of
Administrative Action in Canada as follows:

Generally, an administrative tribunal will neither be entitled to nor be ordered to
pay costs, at least where there has been no misconduct or lack of procedural
fairness on its part. As one court has noted:

It has been recognized ... that, contrary to the normal practice, costs do not
necessarily follow the event where administrative or quasi-judicial
tribunals are concerned. They may be awarded only in unusual or
exceptional cases, and then only with caution ... where the tribunal has
acted in good faith and conscientiously throughout, albeit resulting in
error, the reviewing tribunal will not ordinarily impose costs ... I am of the
view that the circumstances which prevail here do not warrant an order for
costs against the commission [St. Peters Estates Ltd. v. Prince Edward
Island (Land Use Commn.) (1991), 2 Admin. L.R. (2d) 300 at 302-04
(PEITD)].

However, costs have been awarded against an administrative tribunal where it
cast itself in an adversarial position, acted capriciously in ignoring a clear legal
duty, made a questionable exercise of state power, effectively split the case so as
to generate unnecessary litigation, manifested a notable lack of diligence, or was
the initiator of the litigation in question, or where bias among tribunal members
had necessitated a new hearing. However, generally only court costs, and not
costs associated with the entire administrative proceeding, are assessed where
there has been misconduct on the part of the tribunal.

[Emphasis that of Donald J.A.]

9 At para. 53 of Lang, Donald J.A. quoted a passage from the reasons of La Forest J. in Canadian
Association of Industrial, Mechanical and Allied Workers, Local 14 v. Paccar of Canada Ltd.,
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[1989] 2 S.C.R. 983 at 1016 as follows:

In British Columbia Government Employees' Union v. Industrial Relations
Council, [1988] B.C.J. No. 786 (B.C.C.A., May 24, 1988), the British Columbia
Court of Appeal held that the Industrial Relations Council had the right to make
the submissions that the court below had erred in substituting its judgment for
that of the Industrial Relations Council, and that the court erred in finding the
Council's interpretation of the Act to be patently unreasonable. In the course of
his judgment, Taggart J.A. for the court made the following statement with which
I am in complete agreement, at p. 13:

The traditional basis for holding that a tribunal should not appear to defend
the correctness of its decision has been the feeling that it is unseemly and
inappropriate for it to put itself in that position ...

[Emphasis that of Donald J.A.]

See also Downs Construction Ltd. v. Workers' Compensation Appeal Tribunal, 2013 BCCA 13.

10 In my opinion, StudentAid BC "cast itself in an adversarial role". I appreciate there were
reasons for the respondent executive director of StudentAid BC to provide affidavit evidence to
explain the de-designation decision, but in my view she went beyond properly assisting the Court to
understand the role of StudentAid BC within the statutory framework and to support its jurisdiction
and instead became an advocate for the de-designation decisions. This approach to a response to a
judicial review application has the obviously troubling aspect that the fairness and impartiality of
StudentAid BC as the decision maker may appear to have been compromised when it is obliged to
reconsider the decisions as it must do.

11 The petitioners submit special costs are appropriate because it ought to have been plainly
obvious to the respondents that procedural fairness had been denied to the petitioners and that
argument had been clearly laid out in the petition. The petitioners further submit that
notwithstanding the obvious problems with the fairness of the process that led to the de-designation
decisions, the respondents persisted in resisting the petitioners' application for an order in the nature
of certiorari until the third day of the hearing of the judicial review application when the concession
was made that the decisions must be quashed.

12 I am satisfied the petitioners are entitled to costs both on the basis of the failure of the
respondents to employ a fair procedure and also on the basis of the respondent decision maker's role
as an advocate during the judicial review application. There remains the question of whether all or
some of the costs should be assessed as special costs.

13 There appears to be no legal impediment to award a special cost in the present circumstances.
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Special costs may be awarded against a party which persists with a meritless position which was
certain to fail. Nevertheless I am not aware of any instance in this province in which special costs
have been awarded against an administrative tribunal. In Re Ramsay and Chief of Police for
Metropolitan Toronto et al. (1988) 66 O.R. (2d) 99, the court awarded solicitor and client costs,
which are analogous to special costs in that they provide for a substantial indemnity for actual legal
expenses. The reason given in Ramsay for an award of solicitor and client costs was that the
applicant has been told that no concessions would be made and if he persisted in his grievance he
would need "to go to court". The petitioners were in a similar position. Unless they sought judicial
review all hope of preserving the designation of their educational institutions was at an end. In the
circumstances of this case, when the respondents clearly failed in their duty of procedural fairness
but acknowledge that failure only after two days of argument by the petitioner, and also adopted an
adversarial role in resisting judicial review, I conclude the petitioners are entitled to an award of
special costs.

14 However I would not go so far as the petitioners propose. The petitioners have had a large
measure of success but did not persuade me to give StudentAid BC explicit directions on the
procedures to be employed on the reconsideration nor to provide detailed guidance on the governing
statutory framework.

15 My earlier order is varied. The petitioners are entitled to 40% of their actual reasonable costs
as special costs payable after assessment. In their application response the petitioners suggest that
"no further waiver of privilege should be implied or required" on the disclosure to the respondents
of the legal accounts of the counsel for the petitioners to their clients. That is a question on which I
need not comment.

K.N. AFFLECK J.
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