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Education law -- Universities and colleges -- Appeals and judicial review -- Petition by educational
institutions for judicial review of revocation of designations for purpose of accepting students with
government loans allowed -- Petitioners owned and operated institutions primarily attended by low
income and/or First Nations students -- Designation for acceptance of students with government
student loans was revoked due to high loan default rates -- Respondents conceded that revocation
resulted from procedural unfairness -- No right of designation existed pending re-determination --
Matter returned for reconsideration with directions concerning duty of fairness.

Government law -- Government assistance programs -- Student loan and bursary programs --
Student loans -- Appeals and judicial review -- Petition by educational institutions for judicial
review of revocation of designations for purpose of accepting students with government loans
allowed -- Petitioners owned and operated institutions primarily attended by low income and/or
First Nations students -- Designation for acceptance of students with government student loans was
revoked due to high loan default rates -- Respondents conceded that revocation resulted from
procedural unfairness -- No right of designation existed pending re-determination -- Matter
returned for reconsideration with directions concerning duty of fairness.

Petition by the Automotive Training Centres and the Academy of Learning for judicial review of
the revocation of their designations as educational institutions for the purposes of the government
student loan program. The petitioners owned and operated private post-secondary career training
institutions. The petitioners adduced evidence that their students were largely those from
impoverished and/or First Nations backgrounds. Designation under the Canada Student Financial
Assistance Act was required for the petitioners to accept students with government student loans.
Excessive loan default rates led to the revocation of the petitioners' status as designated institutions.
The petitioners sought judicial review. The respondents conceded that the petitioners were not
accorded sufficient procedural fairness, as they were not advised of the completion of a review of
their designation prior to revocation, nor provided with the information relied upon by the
respondents prior to revocation.

HELD: Petition allowed. The decisions were quashed by consent based on the respondents'
acknowledgments that the petitioners were not afforded procedural fairness. There was no right of
designation for the petitioners pending re-determination of the matter. Reconsideration of the matter
required that the petitioners be provided all information relied upon by the respondents, an
opportunity to provide written submissions to the decision-maker, and an explanation and reasons
for any decision in advance of any ensuing appeal. More detailed directions were not appropriate
given the assurances of procedural fairness going forward.

Statutes, Regulations and Rules Cited:

Canada Student Financial Assistance Act, S.C. 1994, c. 28, s. 3(1), s. 3(2), s. 4

Financial Administration Act, R.S.C. 1985, c. F-11, s. 45
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Judicial Review Procedure Act, RSBC 1996, CHAPTER 241,

Counsel:

Counsel for Petitioners: A.D. Gay, S.H. Coulson.

Counsel for Respondents: L. Greathead.

Reasons for Judgment

K.N. AFFLECK J.:--

Introduction

1 The petitioners each sought orders pursuant to the Judicial Review Procedure Act, R.S.B.C.
1996, c. 241, inter alia, quashing decisions which had revoked their respective "designations" as
institutions whose students could obtain government loans for educational purposes. During the
course of the hearing the respondents conceded there had been a lack of procedural fairness and
agreed the impugned decisions must be quashed but only on that basis. Despite that concession the
petitioners submitted I should hear their submissions on other bases to quash the decisions. The
petitioners argued that the respondents' limited concession on which to quash the decisions was
intended to avoid the risk the court would find other defects in the decision-making process. The
petitioners also argued that if this Court does not give further directions on the approach that must
be taken by the respondents when the decisions to revoke the designations are reconsidered,
inevitably a judicial review application will return to this Court thereby wasting time and costs. I
agreed to hear the petitioners' further arguments. Later in the reasons I will address the question of
whether this Court ought to give further directions.

The Facts and the Submissions

2 Both petitioners own and operate private post-secondary career training institutions. 18320
Holdings Inc. doing business as Automotive Training Centres (hereafter "ATC") operates several
schools across Canada including one in Surrey, B.C. which has been in business for about 22 years.
Cancom Consulting Corporation doing business as Academy of Learning (hereafter "AOL") has
operated a school in Vancouver for about 15 years. ATC trains students for careers in the
automotive trades and AOL trains students for office work including accounting, office
administration, information technology and human resources management.

3 For the petitioners, and similar institutions in Canada, to accept students with government
student loans, the petitioners must be "designated" pursuant to the Canada Student Financial
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Assistance Act, S.C. 1994, c. 28 (the "CSFAA").

4 Dean Croft is the president of ATC and in his affidavit #1, he deposes the students who attend
ATC are "generally ... from an underprivileged demographic, often with little prior skills or
training". The majority are young men who, prior to enrollment at ATC, were either unemployed or
under-employed. Steve Whiteside is the president of AOL and in his affidavit #1, he gives evidence
that describes many of the students attending AOL as facing multiple barriers to entry into both
educational programs and the job market. Approximately 60% of AOL's students are from First
Nations and about 30% are single mothers. Approximately 80% of AOL's students, on enrollment,
are unemployed. Mr. Whiteside deposes that in his experience students with these "backgrounds
and barriers will be at a higher risk of defaulting on loans than others".

5 The petitioners' applications for judicial review arise out of loan default rates that led to the
revocation of their status as designated institutions. This will have a substantial impact on the
petitioners' ability to enroll students particularly from the backgrounds described by Dean Croft and
Steve Whiteside.

6 Until July 31, 2010, AOL had been designated since 1997 and 80% of its students received
loans. Until July 31, 2011, ATC had been designated since 1998 and more than one third of its
students received loans.

7 Student loans in B.C., of the type students enrolled with the petitioners may obtain, are derived
60% from federal government funds and 40% from the province. Notwithstanding most of the
money is federal the loans in B.C. are administered by the respondent, StudentAid B.C. ("SABC")
which is a provincial agency.

8 There is no provincial statute providing a framework for administration of the loans. The
statutory authority for the province to make loans pursuant to an order in council, is found in s. 45
of the Financial Administration Act, R.S.C. 1985, c. F-11. The statutory authority for the
designation of the petitioners is found in the CSFAA. The CSFAA permits the appropriate federal
minister to name the Student Services Branch (Ministry of Skills, Training and Labour) as the
authority permitted to designate institutions in B.C. The branch and the ministry are now known,
respectively, as SABC and the Ministry of Advanced Education.

9 Under s. 3(1) of the CSFAA, SABC may designate institutions and under s. 3(2) may revoke a
designation. Pursuant to s. 4 of the CSFAA the federal minister may make an agreement with a
province regarding the exercise of the latter's power to designate and de-designate and in November
2004, what is known as the Pan-Canadian Designation Policy Framework was agreed between the
federal government and most provinces including B.C. This Framework provides that B.C., as well
as other provinces, will incorporate several elements into their designation policies namely:

a) that the institution has programs that meet the eligibility criteria as defined
by federal, provincial, and territorial legislation with respect to
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postsecondary education;
b) that the institution be capable of appropriate administration of the student

loan program and be accountable for this administration;
c) that institutions provide students with adequate consumer protection and

information upon which to make an informed choice about their
postsecondary options. Designated educational institutions are also
expected to focus on student success, improve ways to retain students, and
ensure students improve their overall employability; and

d) that the level of financial risk of designated institutions is monitored and
addressed.

10 Element (d) is addressed by measuring three types of performance, namely:

a) Portfolio Performance: e.g., repayment data, default data;
b) Institution Performance: e.g., administrative compliance, student support

services; and
c) Student Performance: e.g. completion data, employment data, withdrawal

data.

11 The petitioners refer to other provisions of the Pan-Canadian Designation Policy Framework
which they describe as follows:

a) The Framework recognizes that there is a range of factors that influence
financial exposure and some of these factors are beyond the control of
institutions;

b) All jurisdictions are committed to working together with educational
institutions to increase repayment performance in the portfolio;

c) All jurisdictions agree to mitigate financial exposure by focusing audit
and/or review resources on working with institutions whose students
represent the highest financial risk;

d) Jurisdictions may determine that the role the institution plays in fulfilling
regional, socio-economic, or cultural provincial policy priorities will be
taken into account when determining the impact of a high-risk assessment
on the institution's designation status;

e) If an institution is assessed as having high financial risk, all jurisdictions
commit to the following minimum actions:

* formal notification to the institution;
* ensure that the institution obtains assistance from a third party, the

provincial/territorial government, or both, in diagnosing issues and
assessing steps to be taken to improve performance; and
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* ensure that an improvement plan is prepared and submitted to the
jurisdiction;

f) It is the responsibility of the provincial authority to implement formal
agreements with institutions governing institutional designation. Such
agreements would specify the terms of and conditions for designation and
the requirements for the administration of student financial assistance.
Further, the provincial authority is responsible for adhering to the
Framework;

g) The Framework uses federal loan repayment rates as an indicator of the
financial risk of designating an institution. It recognizes, however, that the
Province should not only measure the loan repayment rate, but whether
there is improvement in the loan repayment rate after notice is given to the
institution to implement an "improvement plan". It further recognizes that
student cohorts that will graduate before it can be determined if the
improvement plan had any impact should not be counted when
determining the loan repayment rate; and

h) The Provinces are to implement an appeal process for those institutions
that are not successful in attaining or maintaining designation.

12 In 2010 an SABC Policy Manual came into effect. The Manual laid down criteria for
designation and required institutions of the type operated by the petitioners to enter into a
Designation Agreement with SABC. A designated institution "must maintain an acceptable level of
financial risk" and the Manual provides that:

If a school has been assessed and determined to be in non-compliance and/or to
be of high financial risk, the school must:

- Provide an acceptable improvement plan in the required time period.

- Carry out the actions specified in the plan.

In the case of failure to comply and/or improve, deemed by the ministry to be
serious in nature, StudentAid BC may:

-Make continued designation conditional upon meeting specific
requirements within a specified period of time; or

Page 6



Note: The school may be asked to justify continued StudentAid BC designation to
the satisfaction of the ministry based on the socio-economic benefit the
school brings to their community or the province.

- Revoke the school's StudentAid BC designation (either temporarily or
permanently).

Note: A school can appeal the loss of designation by providing documentation with
their request to the Ministry of Advanced Education and Labour Market De-
velopment for special consideration.

13 The Policy Manual further provided that:

The school must take measures to ensure that the incidence of loan defaults by its
students is minimized. StudentAid BC will assist the school in this regard,
releasing to the school information on loan defaults by its former students.
StudentAid BC will set specific targets for the reduction of student loan default
rates. The school will work with their colleagues in industry and StudentAid BC
to develop and implement procedures to achieve these targets.

14 Annual Designation Agreements were made between each of the petitioners and SABC. The
petitioners describe the Designation Agreements as a "regulatory tool" intended to promote
compliance with ministry policy. The Designation Agreements were not negotiated with the
petitioners and could be unilaterally amended by the province.

15 The petitioners have no influence over a decision to lend money to a prospective student. That
decision is made by SABC which operates under a program called the British Columbia Student
Assistance Program and it is to that program that a student applies. Dean Croft's affidavit exhibits a
blank application form which requires the applicant to provide financial information and makes
suggestions to the prospective student about financial matters including seeking part-time
employment. This is obviously intended to encourage students to look for means to manage the
repayment of their loans. The petitioners are not consulted nor informed of these matters at the time
a student is enrolled.

16 Students must begin repaying their student loans six months after graduation, and if no
payment is made 150 days thereafter the loan is considered to be in default. Only the province
knows which student loans are in default. For privacy reasons SABC declines to provide loan
default information to the institutions, nor to provide information about former students who have
not made any payments in the immediate months after leaving the institution, which information
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might allow the institutions to learn that a loan may go into default. The institutions, including the
petitioners, have no means of either monitoring potential default or attempting to assist a student to
avoid default.

17 The petitioners submit the purpose of the CSFAA is to establish a scheme for the federal
government along with provinces to lend money to students to enable them to have access to post
secondary educational institutions which otherwise they could not attend. The scheme is intended to
serve students with high financial need and those students usually have low incomes and may be
faced with various other barriers to employment. It is argued the heavy emphasis the Designation
Agreements place on financial risk is neither consistent with, nor authorized by, the CSFAA and is
therefore unlawful and of no force or effect.

18 To put the petitioners' position somewhat differently, they acknowledge a goal of the CSFAA
is to manage financial risk but argue it is a goal which must be subordinate to the principal objective
of the CSFAA which is to assist students who otherwise could not further their post-secondary
education because of a lack of money to do so, even though there is a risk of loan default.

19 In 1994, when the CSFAA came into force, it was to financial institutions that students
seeking a loan would apply and it was those institutions which managed the financial risks. In 2000,
financial institutions ceased to play a role and in 2004 the federal government entered into the
Pan-Canadian Designation Policy Framework to enable a common approach by governments to
management of the risk of default. It was not until 2010 that the SABC Policy Manual came into
effect. The petitioners argue the manual is inconsistent with the purposes of the CSFAA.

20 The petitioners rely on the preamble to the CSFAA which speaks of the statute's aims as
"respecting the making of loans and provisions of other forms of financial assistance to students ...".
They point out the words of the responsible minister when the legislation was introduced, that loans
were to be provided to those most in need. The minister spoke of the need to "bring people in from
the margins and help those most in need" and of the obligation to recognize the particular needs of
"people on income support assistance ... especially single mothers to go back to school". The
minister went on to say that the "underlying objective of the student loan program will remain and
all eligible students will continue to receive their loans".

21 The petitioners submit that SABC must have regard for the CSFAA when considering a
designation and must have regard for the object and purpose of the CSFAA. They refer to the
well-known passage in Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, which reads:

21 Although much has been written about the interpretation of legislation (see,
e.g., Ruth Sullivan, Statutory Interpretation (1997); Ruth Sullivan, Driedger on
the Construction of Statutes (3rd ed. 1994) (hereinafter "Construction of
Statutes"); Pierre-André Côté, The Interpretation of Legislation in Canada (2nd
ed. 1991)), Elmer Driedger in Construction of Statutes (2nd ed. 1983) best
encapsulates the approach upon which I prefer to rely. He recognizes that
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statutory interpretation cannot be founded on the wording of the legislation
alone. At p. 87 he states:

Today there is only one principle or approach, namely, the words of an Act
are to be read in their entire context and in their grammatical and ordinary
sense harmoniously with the scheme of the Act, the object of the Act, and
the intention of Parliament.

Recent cases which have cited the above passage with approval include: R. v.
Hydro-Québec, [1997] 3 S.C.R. 213; Royal Bank of Canada v. Sparrow Electric
Corp., [1997] 1 S.C.R. 411; Verdun v. Toronto-Dominion Bank, [1996] 3 S.C.R.
550; Friesen v. Canada, [1995] 3 S.C.R. 103.

22 The petitioners argue the CSFAA creates a scheme which provides for loans while also
recognizing that there will be a financial risk in doing so and that such risk is inherent in a program
that provides loans to people "on the margins". It is argued that the Pan-Canadian Designation
Policy Framework contemplates that loans will not be denied, even to students in significant need,
and that in fact the Framework is intended to give those very students financial assistance because
of their need. The petitioners submit SABC's approach to a revocation decision must be informed
by the objectives of the CSFAA to grant loans to high risk students even though the risk of default
is inherent in the scheme.

23 The petitioners argue it is inconsistent with the CSFAA to over-emphasize financial risk,
which is how they characterize the province's approach to the revocation of designation. The
petitioners submit it is illogical to implement revocation by assigning fault to institutions for
reasons that can have no real impact on reducing financial risk. It is argued that parliament could
not have intended to delegate responsibility to a province to revoke designation based on criteria
over which an institution at risk of de-designation has essentially no knowledge or control. The
respondents do not challenge the petitioners' submission that the institutions have little or no control
over loan default rates, which is also expressly recognized in the Pan-Canadian Designation Policy
Framework.

The Evidence Concerning the Revocation of the Designation of ATC

24 In December 2007, SABC advised ATC that because its default rate was beyond the
acceptable range of 28%, ATC must submit a plan for improvement. If the default rate did not fall
below 28% by December 2009, measured over a five-year average, ATC would be considered for
de-designation. I need not address in these reasons why 28% was the threshold rate nor does ATC
challenge that number. ATC's argument is that whatever the rate it had no control and, properly
measured, its student default rate met SABC's criteria for designation.
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25 ATC prepared and implemented an improvement plan which was reviewed by SABC in 2009.
Further changes were made by ATC and in late 2010 SABC conducted a site visit which led to
further suggestions by SABC which were implemented by ATC. One suggestion from SABC was
that ATC's designation might be retained by eliminating programs with the highest default rates for
former students. In response to this suggestion ATC terminated its auto-body technician program.
Two other programs had previously been eliminated to attempt to minimize the default rates.

26 On December 21, 2010, the respondent Victoria Thibeau wrote to inform ATC that its
designation was under review because the default rate remained above 28%. Ms. Thibeau told ATC
that revisions to the improvement plan must be submitted by January 28, 2011. On receipt of this
letter ATC implemented further measures in an attempt to reduce loan defaults and advised SABC
of those measures.

27 On April 28, 2011, Ms. Cushner, a compliance officer with SABC, conducted a site visit and
prepared a report (the "Cushner report"). The Cushner report was not provided to ATC before it was
informed of the decision that its designation would be revoked. ATC has subsequently had an
opportunity to review the Cushner report and describes it as "generally complimentary", which I
accept is an accurate characterization. It does not recommend revocation of the designation.

28 By letter of June 15, 2011, SABC advised ATC that it "has chosen to not renew the
Designation Agreement with your institution upon its expiry date of July 31, 2011, due to inherent
financial risks associated with your institution ...". The letter said that ATC would be afforded an
opportunity to appeal.

29 ATC complains that between December 21, 2010, when SABC wrote to advise that it would
be conducting a review of ATC's designation, and June 15, 2011, when ATC was told of the
revocation, ATC was not advised that the review had been concluded and SABC was now in
possession of the information it believed was needed to make a decision on designation. ATC
argues that it did not know the time had come for it to make representations to SABC, nor was ATC
given the information on which SABC intended to rely to make its decision.

30 The letter of June 15, 2011, advised ATC that

The review was based on the following criteria:

* Compliance officer site visit reports;
* Analysis of both your program and institution default rates;
* Analysis of your Canada Student Loans repayment rates;
* Institutional withdrawal rates;
* Institutional compliance with five key StudentAid BC policy areas

including: program authorizations, the appendix 3 and contract
comparison, unsuccessful completion reporting, withdrawal reporting, and
re-direction of student funding;
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* Comparison of your institution's default rate and withdrawal rate with
similar sector/size institutions in your location; and

* Your institution's development and implementation of a comprehensive
improvement plan.

I regret to inform you that StudentAid BC has chosen to not renew the
Designation Agreement with your institution upon its expiry date of July 31,
2011, due to inherent financial risks associated with your institution that include:

* Your 2010 BC student-loan default rate was 37.9% up from 30.0%
in 2007 (the average BC student loan default rate at BC
post-secondary institutions is 11.3%);

* Your 2010 Canada student loan repayment rate was 58.7% (national
average is 84.8%); and

* Your 2010 BC student loan withdrawal rate was 22%.

31 ATC draws attention to a 2011-2012 Policy Manual of SABC, published after its designation
was revoked, which permits an institution, whose designation is either revoked or not renewed, to
request a "reconsideration" of that decision by the executive director of SABC. The manual
provided that, following reconsideration, an unsatisfied institution could appeal to the Assistant
Deputy Minister of Advanced Education and on the appeal the institution would be entitled to
submit "new information". This provision appears to contemplate a hearing de novo whereas ATC's
appeal was treated as a review only of the record before Ms. Thibeau, of which ATC had only
limited knowledge.

32 ATC submits it would have been important for it to have had the Cushner report in a timely
way. It also argues that Ms. Thibeau was given information which ATC submits was misleading
and which ATC did not know at the material time that Ms. Thibeau possessed. It later appears that
SABC calculated the default rate without excluding programs that had been discontinued by ATC in
2006. A student enrolled in one of those programs, and who remained in default on a loan, was
counted as a reason in 2011 for de-designating ATC, notwithstanding ATC had implemented the
measures SABC had recommended to minimize the default rate. ATC submits that if SABC had
recognized the implications of the discontinued programs the default rate would have been below
28%.

33 ATC also complains that the Cushner report, which was eventually given to ATC, was not the
only report given to Ms. Thibeau. ATC was not told that the recommendation of the Cushner report
had been that ATC retain its designation for at least another year and argues it ought to have been
given this information as well as the Cushner report itself.

34 The rationale of the Cushner report for its recommendation to continue ATC's designation
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reads as follows:

Allow the school more time for default management initiatives to work. Given
that the original Improvement Plan was implemented March 2008 and that the
current default cohort extends back to Spring 2005, the great majority of students
in the cohort could not have benefitted from the most substantive initiatives
(pre-enrollment initiatives such as more selective admissions criteria) that the
school has put into place.

35 The petitioners submit this rationale supports their long-held criticism of SABC's approach to
perceived default rates and to designation decisions based on those rates. The petitioners argue that
insufficient time passed from the implementation of an improvement plan, until SABC considered
revocation, to allow the improvements to have effect.

36 Another criticism the petitioners have of SABC's decisions on designations is that, unknown
to petitioners at the time when SABC was considering the designation of ATC, SABC struck a
committee of "representatives from across the Ministry of Advanced Education" to assist with
making designation decisions.

37 SABC says, through an affidavit of Ms. Thibeau, that the "purpose of the committee was to
ensure there was some high level, outside consideration of the facts associated with each
institution's designation review". Ms. Thibeau was provided with a summary of the comments of the
committee members on whether ATC should be permitted to enter into a new annual Designation
Agreement. The petitioners had no opportunity to make submissions to the committee, of which
they knew nothing, nor, of course, were they informed of the documents placed before the
committee. The petitioners have no way of knowing if Ms. Thibeau relied on the same information
as was relied on by the committee members when they voted. The petitioners argue that even on
this judicial review application SABC has not provided with evidence of all materials relied on by
Ms. Thibeau.

38 When invitations to attend were sent to the committee members they were told that SABC
was:

Confirming that the primary driver for these reviews are the high default rates
and low repayment rates, it can be stated that some schools have exceeded the
threshold of 28% by quite a margin for 4 (or 5) continuous years. This could be
the sole factor in de-designation, but other mitigating factors such as compliance
and co-operation as well as socio-economic service they provide to the
community are considered as well. In essence do we want to continue to fund
students to attend institutions where a majority of public funding for a majority
of students that attend is not repaid?

39 The petitioners submit the factors the committee was invited to consider do not mirror the
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factors set out in the letter of June 15, 2011, from Ms. Thibeau advising the petitioners of the
de-designation decisions. They also submit that implicit in the last sentence quoted above, is the
proposition that an institution can be de-designated for a reason beyond the institution's control.

40 SABC acknowledges the role of the committee was not made known to ATC and
acknowledges the role of the committee and ATC's ignorance of even its existence breached the
duty of procedural fairness.

41 The petitioners have a further complaint which arises from a bar graph attached as part of
exhibit eee to Ms. Thibeau's affidavit #1. Ms. Thibeau describes the exhibit as "a copy of the review
committee's recommendations", but no explanation is given of the bar graph. The graph appears to
show that annual default rates for ATC had declined and the petitioners submit the graph
demonstrates ATC's default rate had fallen below 28%. ATC submits it is "shocking that ATC
Surrey had its designation revoked" in that circumstance. ATC's understanding of the graph may be
open to doubt, but ATC's submission that the graph would have been important to any submission
ATC might have made to SABC, if the opportunity had been afforded to do so, is incontrovertible.

42 When ATC appealed the decision to de-designate, it was largely in the dark about how the
decision had been made in the first instance. In particular, ATC:

a) had not been given an opportunity to make a submission to SABC before
the decision was made;

b) did not know what documents SABC had relied on in arriving at its
decision;

c) did not know of the existence of the committee nor what it had considered
when it recommended de-designation;

d) did not have the Cushner report; and
e) did not know what materials the appeal decision would be based on.

43 In these circumstances ATC submits the right of appeal was meaningless. This submission is
reinforced by the evidence of a Ministry of Advanced Education policy analyst, Mr. Letawske, who
deposes in his affidavit #1 that at the relevant time he was acting manager of compliance and
investigation and was involved in the designation review of ATC. Mr. Letawske organized the
committee "to solicit ministry-wide input on the institutions undergoing designation review in
2011". Mr. Letawske gave a "package of materials" to the committee for each of the institutions
under review. Mr. Letawske gave Ms. Thibeau a précis of the committee's "recommendations and
input". He "compiled a package of documents relevant to ATC's appeal and provided them along
with the summary of the facts involving ATC" to the Acting Assistant Deputy Minister responsible
for deciding the appeals. The extent and nature of Mr. Letawske's involvement was not known to
ATC until it received Mr. Letawske's affidavit #1 in these proceedings.

44 On August 23, 2011, Mark Gillis, Acting Assistant Deputy Minister, wrote to Dean Croft of
ATC to advise that its appeal had been unsuccessful. The letter briefly recites the factors put
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forward by ATC to support its appeal but gives no reason for rejecting them except that the factors
are not "sufficient grounds to overturn the original StudentAid B.C. decision". Mr. Gillis observed
that the "appeal did not address the institution's responsibility with respect to designation". The
same phrase was used by Mr. Gillis in a letter of the same date addressed to another institution not a
party to these proceedings.

45 The petitioners say they have no idea what is meant by the expression "your appeal did not
address the institution's responsibility with respect to designation". I agree that without further
explanation the phrase is opaque. I also agree the conclusionary finding that "insufficient grounds"
were provided to allow the appeal gave ATC no insight at all into why its appeal had failed.

46 ATC submits that in light of the facts as they are now known, "the whole process by which
decisions were made in ATC's case was grossly unfair from top to bottom". I agree.

The Evidence Concerning the De-Designation of AOL

47 AOL has a story to tell similar to that of ATC. It emphasizes that when Ms. Thibeau wrote to
AOL on February 26, 2010, she advised that SABC would be conducting a review of AOL's
designation because of its default rate and that she expected AOL to "review [its] existing
improvement plan, explore alternatives and revise and implement your plan, including investigating
strategies to improving (sic) Student success". The improvement plan revisions were to be
submitted by March 31, 2011, and they would be "closely reviewed and monitored by our staff".

48 AOL points out that any review and monitoring would necessarily be of limited, if any value,
when so little time would pass to determine if the improvement plan had achieved any discernible
effect.

49 On April 30, 2010, the compliance officer Ms. Cushner, conducted a site visit at AOL's
Broadway premises in Vancouver. A recommendation document was prepared but was not
disclosed to AOL until affidavit #1 of Ms. Cushner sworn July 6, 2012 was delivered to AOL in
these proceedings. AOL was notified of the decision to revoke its designation in a letter dated June
14, 2010. AOL appealed the decision and it was denied on August 17, 2010.

50 Since the denial of AOL's appeal, SABC has issued the 2011 - 2012 Policy Manual which the
petitioners agree remedies many of the deficiencies in the procedure that previously existed.

51 The 2011-2012 Policy Manual provides, in part, as follows:

If a school's designation is revoked or not renewed by StudentAid BC, the school
may request that the Executive Director of StudentAid BC reconsider that
decision. Following a reconsideration, a school may appeal the decision to the
Assistant Deputy Minister (ADM) of the Ministry of Advanced Education. In an
appeal, a school may submit any new information not previously provided. The
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ADM may also consider the evidence before StudentAid BC in making its
original decision and the reasons for that decision. The ADM will advise the
school in writing of the appeal decision, along with the reasons for the decision.

52 AOL complains that Ms. Thibeau in reaching her decision referred to "potential unethical
behaviour" in relation to a student as one of the considerations she had in mind when she decided to
de-designate AOL. AOL had no knowledge Ms. Thibeau intended to rely on this alleged "unethical
behaviors". AOL is unwilling to accept this characterization as an accurate reflection of its conduct
but submits its relevance on this application for judicial review is only that it further demonstrates
that it was given no opportunity to respond to a serious and damaging allegation.

53 AOL describes "the state of play" when AOL exercised its right to appeal as follows:

a) it had no opportunity to make submissions to Ms. Thibeau;
b) it did not know which documents Ms. Thibeau relied on;
c) it was not given the report of Ms. Cushner; and
d) it had no knowledge of the existence of the committee struck by Mr.

Letawske.

54 The Assistant Deputy Minister, Jacquie Dawes, made the decision on the appeal. AOL was
not informed of what information was given to Ms. Dawes. Later it learned Ms. Dawes had been
given a "binder of high level of material" which included the report of the compliance officer, Ms.
Cushner, as well as other material AOL had not seen at the time of the appeal.

55 When AOL received a letter denying its appeal it included the same opaque language that was
addressed to ATC, namely "your appeal did not address the institution's responsibility with respect
to designation". No other reasons were given for rejecting the appeal.

The Respondents' Acknowledgment of Procedural Unfairness

56 The hearing of the petitioners' application for judicial review began on July 16, 2012, and on
July 19, 2012, the respondents conceded that the orders must be quashed, but only on the limited
basis that they had been made without affording the petitioners procedural fairness. The respondents
have advised the petitioners and the court that they will reconsider the decisions and in doing intend
to follow the rules of procedural fairness. On July 20, 2012, on the application of the respondents
and by consent, an order was made reading as follows:

1. The hearing of the Petition is adjourned to August 16, 2012;
2. It is a condition of the adjournment that the Petitioners be returned to

designated status for the 2012/2013 school year (from August 1, 2012 to
July 31, 2013), provided, however, that this shall not prejudice any rights
the Respondents have to address any future violation or non-compliance
with any Act, Regulation or the Designation Agreement; and
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3. The Respondents may seek to vary the terms of this order following the
issuing of Reasons for Judgment of the Court in this proceeding.

Before continuing with a description of the petitioners' submissions on the basis for continuing with
the hearing, and notwithstanding the concession that the de-designation decisions must be quashed,
I will make some general observations on the obligations of procedural fairness imposed on those
who make decisions such as those made by SABC which are attacked by the petitioners.

The Duty of Procedural Fairness and its Content

57 The concession by the respondents that the de-designation decisions must be quashed for
failure to meet the duty of procedural fairness in my view was an appropriate concession. I will
elaborate somewhat on the duty and its content.

58 In Cardinal v. Kent Institution, [1985] 2 S.C.R. 643, the Supreme Court of Canada states:

... there is, as a general common law principle, a duty of procedural fairness lying
on every public authority making an administrative decision which is not of a
legislative nature and which affects the rights, privileges or interests of an
individual.

59 In Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817, the
Supreme Court of Canada dealt with an application for exemption from a deportation order made
against a woman with Canadian born children. The letter rejecting the application stated the
conclusion without providing any analysis of the reasons for it.

60 The Supreme Court of Canada in paras. 23-27 of Baker identified five factors that "have been
recognized in the jurisprudence as relevant to determining what is required by the common law duty
of procedural fairness in a given set of circumstances". In brief they are as follows:

a) "... [t]he nature of the decision being made and process followed in making
it". The Supreme Court of Canada's explanation is that to the extent a
decision-making process resembles a judicial process a trial model will be
appropriate. SABC need not have engaged in a process resembling a trial;

b) "... [T]he nature of the statutory scheme and the 'terms of the statute
pursuant to which the body operates'". The Supreme Court of Canada
observed that greater procedural protections may be required when there is
no appeal provided or the decision is determinative. In my view the very
limited appeal given to the petitioners and the determinative effect of the
decision in regard to designation required careful adherence to procedural
fairness;

c) "... [T]he importance of the decision to the individual or individuals
affected". The greater the impact of the decision the more stringent must
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be the procedural safeguards. Revocation of designation clearly would
have a very considerable impact not only on students but also on the
petitioners, and "constitutes a significant factor affecting the content of the
duty of procedural fairness";

d) "... [T]he legitimate expectations of the person challenging the decision
may also determine what procedures the duty of fairness requires in given
circumstances". I have no direct evidence of the legitimate expectations of
the petitioners, nevertheless in my view, given their dealings with SABC,
they at least could reasonably have expected to be permitted to make
representations to SABC after being informed of the factors SABC
intended to rely on in making its decisions; and

e) "... [T]he analysis on what procedures the duty of fairness requires should
also take into account and respect the choices of procedure made by the
agency itself, particularly when the statute leaves to the decision-maker the
ability to choose its own procedures, or when the agency has an expertise
in determining what procedures are appropriate in this circumstances".

61 The Court in Baker noted that the above principles are not exhaustive. It emphasized that "the
duty of procedural fairness is to ensure that administrative decisions are made using a fair and open
procedure appropriate to the decision being made and its statutory, institutional, and social context,
with an opportunity for those affected by the decision to put forward their views and evidence fully
and have them considered by the decision maker".

62 I do not intend to dictate to SABC the precise procedures that it must employ on its
reconsideration of the revocation decisions. To do so would be inconsistent with factor (e) above.
However, it is apparent that at a minimum the petitioners must:

a) be given all information either written or oral on which SABC intends to
rely to make its decisions;

b) be given an opportunity to provide written submissions to the person or
persons with responsibility for making the decisions;

c) if they wish to exercise a right of appeal, not only be given the decisions
themselves from which they intend to appeal, but also must be given an
explanation of the reasons why the decisions were made; and

d) if an appeal fails, written reasons explaining why it failed.

The Statutory Context

63 Throughout the authorities, of which Baker is a prominent example, the Supreme Court of
Canada has repeatedly referred to the statutory context within which a decision is made. It is here
the petitioners submit further direction from this Court is needed. The petitioners submit that,
notwithstanding the respondents' concession that the decisions must be quashed, this Court should
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address the statutory context and provide direction to SABC on the context which must guide
SABC when the decisions to de-designate are reconsidered. The petitioners submit that the
approach taken by SABC to its decisions to revoke their designations was inconsistent with the
CSFAA, which they argue is the only legislation governing the granting of government-funded post
secondary student loans, and governing the designation of the institutions that enroll students who
receive those loans. The petitioners argue that when the revocation decisions were made the primary
purpose of the CSFAA, which they say is to enable those persons most in need to receive financial
assistance to further their education, was not respected.

64 Further the petitioners argue that the CSFAA cannot properly be construed to mean that a
province "would visit the consequences of socio- economic factors, lending practices, student
characteristics and labour market conditions on institutions because institutions have no control
over these factors and cannot mitigate the risk to government and students created by these factors".

65 The petitioners take this position not only because they say the original revocation decisions
were inconsistent with the CSFAA but also because the respondents have advised the court that on
the reconsideration of the decisions they take the view that they have no obligation to adhere to the
CSFAA.

66 In Dunsmuir v. New Brunswick, 2008 SCC 9 at paras. 27 and 28, the Supreme Court of
Canada described the purpose of judicial review as follows:

[27] As a matter of constitutional law, judicial review is intimately connected
with the preservation of the rule of law. It is essentially that constitutional
foundation which explains the purpose of judicial review and guides its function
and operation. Judicial review seeks to address an underlying tension between
the rule of law and the foundational democratic principle, which finds an
expression in the initiatives of Parliament and legislatures to create various
administrative bodies and endow them with broad powers. Courts, while
exercising their constitutional functions of judicial review, must be sensitive not
only to the need to uphold the rule of law, but also to the necessity of avoiding
undue interference with the discharge of administrative functions in respect of
the matters delegated to administrative bodies by Parliament and legislatures.

[28] By virtue of the rule of law principle, all exercises of public authority must
find their source in law. All decision-making powers have legal limits, derived
from the enabling statute itself, the common or civil law or the Constitution.
Judicial review is the means by which the courts supervise those who exercise
statutory powers, to ensure that they do not overstep their legal authority. The
function of judicial review is therefore to ensure the legality, the reasonableness
and the fairness of the administrative process and its outcomes.
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67 If this Court is to perform its role to ensure the legality of the process undertaken by SABC it
is appropriate that some guidance should be given on the question of whether SABC must take into
account the CSFAA when reconsidering the decisions. The respondents correctly point out that it is
not the role of a court on a judicial review application to substitute its own decision for that of the
agency which had originally made the decision. The court's role, the respondents argue, on this
application, was to determine whether the duty of procedural fairness had been respected. The
respondents agree it was not respected and agree the decisions will be reconsidered and submit that
should be the end of this Court's role on the present application.

68 I have concluded that I ought to intrude in these reasons as little as reasonably possible into
the statutory framework which will guide SABC when it reconsiders its decisions. I will comment
only that in my view the SABC will not be entitled to ignore the CSFAA.

69 Section 3 of the CSFAA provides as follows:

Designation of appropriate authorities

3. (1) For the purposes of this Act, the Minister may, by order, designate for a
province

(a) an appropriate authority, which authority may designate as designated
educational institutions any institutions of learning in Canada that offer
courses at a post-secondary school level, or any class of such institutions;
and

(b) an appropriate authority, which authority may designate as designated
educational institutions any institutions of learning outside Canada that
offer courses at a post-secondary school level, or any class of such
institutions.

Revocations and exclusions

(2) An appropriate authority may revoke any designation made by it under
subsection (1), and any designation made in respect of the province under the
Canada Student Loans Act and, in the case of a designation of a class, may
exclude any named institution from that designation.

70 SABC is the statutory delegate of the federal minister pursuant to the CSFAA. Section 4 of the
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CSFAA provides as follows:

Agreements

4. (1) The Minister may enter into an agreement with an appropriate authority, or
with an appropriate authority and the government of the province for which the
authority was designated, respecting the exercise or performance of any of the
authority's powers, duties or functions under this Act or the regulations.

Directives

(2) The Minister may give directives to any appropriate authority respecting the
exercise or performance of any of its powers, duties or functions under this Act
or the regulations, and such directives are binding on the appropriate authority.

71 As the statutory delegate SABC must obey any directives of the federal minister when
exercising the powers given to it as that delegate, and must consider the implications of the CSFAA
itself. If the CSFAA and the directives of the minister, including the Pan-Canadian Designation
Policy Framework made pursuant to s. 4 of the CSFAA, touch on the designation or de-designation
of institutions, as they clearly do, SABC is obliged to have regard for the CSFAA and the federal
minister's directives.

72 The petitioners invite me to give more detailed directions to SABC on the interpretation of the
CSFAA. I decline to do so. SABC has given assurances that the petitioners will be afforded
procedural fairness. That will include an obligation on the part of SABC to receive submissions on
both facts and law from the petitioners and it will be open to the petitioners to recommend to SABC
an interpretation of the CSFAA. It will be open to SABC to accept or reject the submissions of the
petitioners and to provide reasons for doing so. It is not open to SABC to refuse to receive the
submissions of the petitioners in this regard, on the basis the CSFAA is not relevant to the
reconsiderations.

73 There is no right of designation. There is a right to have a designation decision made after
application of the principles that govern a fair process and in accordance with the statutory
framework I have referred to in these reasons. The petitioners are entitled to make their case to enter
into a Designation Agreement guided by those principles and that framework.

74 The petitioners' application for an order that the decisions of Victoria Thibeau and Jacquie
Dawes not to renew their designations be quashed has been conceded and that order has been made.
Those decisions will be reconsidered. The petitioners seek no order in respect of the decision of Mr.
Gillis. The petitioners will have liberty to apply in that regard if necessary.
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75 I consider this matter to have been of more than usual difficulty and of importance to others
engaged in similar enterprises to those of the petitioners. The petitioners are entitled to costs on
scale C.

K.N. AFFLECK J.

cp/e/qlrds/qlrdp/qlced/qlhcs
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