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Application 

[1] The plaintiffs, Musson Cattell Mackey Partnership Architects Designers 

Planners (“Musson Cattell”) and MCM Interiors Ltd. (“MCM”) brought an Application, 

on an ex parte basis, against Catherine Maki (“Maki”) and the Toronto-Dominion 

Bank and the Bank of Montreal (the “Defendant Banks”) seeking the following 

orders: 

1. The application be heard without notice and on short leave; 

2. A Mareva injunction against Maki; 

3. A Norwich Pharmacal order against the Defendant Banks; and 

4. Costs in the cause. 

[2] After hearing from counsel for the plaintiffs in December 18, 2014, I granted 

the relief sought by the plaintiffs, on the terms set out in the draft orders attached to 

their Notice of Application. I advised counsel that I would be providing written 

reasons for my decision. 

Background 

[3] Musson Cattell is a firm which provides architectural and design services. 

There are four partners: William Reid, Mark Whitehead, Jack Beaudreault, and Mark 

Thompson. John Marchant was also a partner until his retirement on April 30, 2006. 

[4] MCM is a company which provides interior design services. 

[5] Musson Cattell has a bank account with the HSBC. Only the partners of 

Musson Cattell having signing authority in respect of the account. 

[6] MCM has a bank account with the Bank of Montreal. Only the partners of 

Musson Cattell and Edith Wormsbecker, the President of MCM, have signing 

authority in respect of the account. 
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[7] Maki was employed by Musson Cattell on April 8, 2002. In November 2003 

she was promoted to the position of senior accountant, which position she held until 

she left employment on March 1, 2013. She was paid an annual salary of $68,500, 

which was paid by direct deposit. 

[8] As the senior accountant, Maki was also responsible for the day to day 

financial operation of Musson Cattell and MCM. She was the main contact person 

for the plaintiffs, with the HSBC Bank and the Bank of Montreal. 

[9] After Maki left employment with Musson Cattell, the plaintiffs became aware 

of certain financial irregularities, including billings being significantly behind and 

outstanding invoices from external consultants and vendors. 

[10] As a result of the investigation of the irregularities, the plaintiffs determined 

that: 

(a) cheques were recorded under a “vendor” in the accounting system 

but the cheques were made payable to Maki. In total, at least 

$368,695.04 in cheques were posted under vendors name but 

made payable to Maki; 

(b) cheques were also recorded under a vendor name but made 

payable to Maki’s spouse, Michael Zelick, in the total amount of 

$20,260.01; 

(c) cheques were made payable directly to vendors with the 

endorsement in the back of the cheques forged and then deposited 

into Maki’s personal bank account at the Toronto-Dominion Bank or 

into a specific Bank of Montreal account; 

(d) cheques were recorded under the vendor “RJC” (a legitimate 

consultant) but the cheques were made payable to “RBC” or “RBC 

Royal Bank”, with the cheques applied to a Royal Bank visa card - 

which did not belong to the plaintiffs; and 
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(e) certain cheques, drawn on the plaintiffs’ HSBC and Bank of 

Montreal accounts, were made payable to “Amex Bank of Canada” 

and applied to a card that did not belong to the plaintiffs. 

[11] The plaintiffs also determined that the signature of former partner John 

Marchant and the signatures of partners Mark Whitehead and William Reid were 

forged on cheques drawn on Musson Cattell’s HSBC account and MCM’s Bank of 

Montreal account. 

[12] Based on the plaintiffs’ review of the transactions, the plaintiffs’ concluded 

that the fraudulent cheques, other than those payable to Amex Bank of Canada, 

RBC or RBC Royal Bank, were deposited into a TD account belonging to Maki 

(which was known to belong to her from payroll information) - for a total of 

$536,680.41 and into a specific Bank of Montreal account - for a total of 

$155,111.70. Many of the cheques deposited in the Bank of Montreal account were 

made payable to Maki. 

Summary of Evidence 

[13] The plaintiffs filed affidavit evidence from: 

(a) the plaintiffs’’ accountant, Christine Brophy, who undertook the 

review of irregularities identified (after Maki left employment with 

Musson Cattell), as to what she discovered regarding how the 

accounting software was overridden to insert another payee on 

cheques which otherwise would be payable to a vendor and what 

monies were made payable to Maki and Mr. Zelick.  

Ms. Brophy attached to her affidavit copies of cheques recorded 

under the name of vendors but deposited into Maki’s Toronto-

Dominion account or into a specific Bank of Montreal account. 

Ms. Brophy also attached copies of cheques drawn from the 

plaintiffs’ HSBC and Bank of Montreal accounts and paid to an 
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Amex Bank of Canada and a RBC account which did not belong to 

the plaintiffs.  

Ms. Brophy deposed that there would be no reason for Maki to 

have received cheques totalling $368,695.04 and no legitimate 

explanation for why cheques made payable to her would be 

recorded under the names of vendors in the accounting software of 

the plaintiffs; 

(b) the plaintiffs’ partners Mark Whitehead and William Reid and former 

partner John Marchant, who attested to their signatures being 

forged on cheques drawn on the plaintiffs’ HSBC and Bank of 

Montreal accounts; and 

(c) vendors of the plaintiffs, who attested that the endorsements on the 

back of cheques payable to them, were not their signatures, and 

that they never received the funds payable to them. 

Legal Principles 

[14] The jurisdiction to grant a Mareva injunction was described by the Supreme 

Court of Canada in Aetna Financial Services Ltd. v. Feigelman, [1985] S.C.J. No. 1. 

Although it is an exceptional remedy, it may be justified where there is a genuine risk 

of dissipation of assets. 

[15] The plaintiff must establish a strong prima facie care and that the balance of 

convenience favours the granting of an injunction, considering such factors as the 

nature of the action giving rise to the cause of action, enforcement measures 

available, the amount of the claim, the history of the defendant’s conduct, the 

relative strength of the parties’ cases, and evidence of irreparable harm, Netolitzky v. 

Barclay, 2002 BCSC 1098. 

[16] Fraud is an exception to the general hostility to prejudgment execution, Aetna 

at para. 12 - 14 in Netolitzky at para. 24 - 31. A risk of dissipation may be inferred 
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from the evidence related to the plaintiffs’ strong prima facie case, Insurance 

Corporation of British Columbia v. Patko, 2008 BCCA 65. Such an inference is 

justified where parties were involved in frauds which “involve substantial taking of 

assets from the plaintiff in a manner where the fraud was concealed and from which 

a clear inference could be drawn that the defendant will continue to act in the same 

way”, Patko at para. 31. 

[17] With respect to a Norwich Pharmacal Order, I note that this remedy may be 

justified to trace funds and to give effect to a Mareva injunction to prevent the 

dissipation of assets. This is also an exceptional remedy which involves a 

consideration of the following factors: 

(i) whether the applicant has provided evidence sufficient to raise a valid, 

bona fide or reasonable claim; 

(ii) whether the application has established a relationship with the third party 

from whom the information is sought such that it establishes that the third 

party is somehow involved in the acts complained of; 

(iii)  whether the third party is the only practical source of information 

available; 

(iv) whether the third party can be indemnified for costs to which the third 

party may be exposed because of the disclosure, some [authorities] refer 

to the associated expenses of complying with the orders, while others 

speak of damages; and 

(v) whether the interest of justice favour the obtaining of disclosure. 

College of Opticians of British Columbia v. Coastal Contacts Inc., 2010 BCSC 

104 at para. 17. 

[18] In Bankers Trust Co. v. Shapira, [1980] 1 All E.R. 353, the English Court of 

Appeal confirmed that a court was entitled, for the purpose of giving effect to the 

defrauded plaintiff’s equitable right to trace his money, to order a bank to disclose 
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the state of, and the documents and correspondence relating to, the account of a 

customer who was prima facie guilty of fraud. The court noted that the evidence 

against the customer had to be very strong but, where it was, the customer was 

disentitled from relying on the confidential relationship between the customer and 

the bank. In that case the bank of the suspected fraudsters was ordered to disclose 

to the plaintiff the sums standing in any of their accounts with the bank, all 

correspondence with the alleged fraudsters relating to their accounts, and all 

banking documents including cheques drawn on their accounts, debt vouchers and 

internal memorandums. 

Discussion 

[19] Applying the legal principles to the instant case, I was satisfied that the 

plaintiffs have established a strong prima facie case. I came to this conclusion 

having regard to: 

 a review by the plaintiffs’ accountant revealed at least $801,643.95 

unauthorized withdrawals from the plaintiffs’ accounts; 

 the evidence that all the cheques drawn from the plaintiffs’ accounts and 

deposited in the Maki’s Toronto-Dominion Bank account had forged 

signatures of the partners and former partner of the plaintiffs; 

 the records that the cheques deposited into a Toronto-Dominion Bank 

account, with a legible bank number, were deposited into Maki’s Toronto-

Dominion account and that $536,680.41 of the $801,643.95 reportedly 

stolen, was deposited in a Toronto-Dominion account; 

 the balance of the above funds appeared to have been (i) deposited into a 

single Bank of Montreal account; or (ii) paid toward an RBC visa card 

which does not belong to the plaintiffs; or (iii) paid to an Amex Canada 

card which does not belong to the plaintiffs; 
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 there was an apparent pattern to the forgery of the plaintiffs’ partners. 

From March 19, 2007 to November 17, 2008, 182 cheques were made 

payable to Maki, her spouse and Amex Bank of Canada using John 

Marchant’s forged signatures (during which period Mr. Marchant was not 

working at the firm). In the next period, cheques made payable to Maki, 

her spouse and Amex Bank of Canada used forged signatures of partners 

Mark Whitehead and Bill Reid. After February 2011 to the end of February 

2013, fifteen vendors testified the endorsements on the backs of cheques 

payable to them were not their signature and they never received the 

funds on the cheques. The plaintiffs’ review of the backs of these cheques 

showed that the funds were deposited into Maki’s Toronto-Dominion 

account or into a single Bank of Montreal account;  

 there was no reason why cheques payable to Maki or her spouse would 

be recorded under the names of vendors in the accounting system; and 

 there was no explanation known to the plaintiffs to explain why cheques 

payable to consultants were deposited into Maki’s bank account or why 

cheques from different vendors were deposited in the same Bank of 

Montreal account. 

[20] Given the type of fraud apparently perpetrated in this case (including 

manipulating accounting software to hide thefts and forging signatures) and the 

amount of monies apparently stolen (i.e. over $800,000), I accepted that there is a 

strong inference of a risk of disposal or dissipation of assets. 

[21] In all the circumstances, I concluded it is in the interest of justice to grant a 

Mareva injunction against Maki on the terms sought by the plaintiffs. I also 

concluded that it would be appropriate to require Maki to provide an affidavit setting 

out her assets, given the concealment and risk of dissipation, Sekisui House 

Kabushiki Kaisha v. Nagashima, [1982] B.C.J. No. 1491 (C.A.). 
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[22] With respect to the Norwich Pharmacal order sought by the plaintiffs, for the 

reasons identified above, I was satisfied that the plaintiffs had provided evidence 

sufficient to raise a valid and bona fide claim. I was also satisfied that the affidavit 

evidence established a connection between Maki and the defendants Toronto-

Dominion Bank and Bank of Montreal, given her apparent use of the banks’ 

accounts in perpetrating a fraud on the plaintiffs. I accepted that the defendant 

banks provided the only practicable source of information, given the unlikely 

prospect that Maki will disclose accurate and complete information about her 

financial affairs. 

[23] In these circumstances, I concluded it is in the interests of justice that the 

Toronto-Dominion Bank and the Bank of Montreal provide the plaintiffs with 

information about (i) Maki’s accounts (including joint accounts), (ii) all 

correspondence related to her accounts, (iii) bank statements, cancelled cheques 

and debit vouchers, transfer applications and orders, wire transfer documentation 

and internal memoranda, from March 19, 2007 to present, to allow the plaintiffs to 

trace the funds alleged to have been stolen by Maki and to serve the Mareva 

injunction on other financial institutions as may be necessary to give full effect to the 

injunction. 

Conclusion 

[24] The plaintiffs are entitled to a Mareva injunction and Norwhich Pharmacal 

Order on the terms set out in Schedules A and B of the plaintiffs’ Notice of 

Application filed December 18, 2014. In that regard, I note that the plaintiffs provided 

executed undertakings regarding service, costs, damages and confidentiality.  

[25] The parties affected by these orders may apply to vary or discharge the 

orders as provided therein. 

“Harris J.” 


