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INTRODUCTION 

[1] In this putative class action, the defendants Transamerica Life Canada 

("Transamerica") and Allen Wong & Associates Insurance Agency Limited ("Wong & 

Associates") apply for an order summarily dismissing or, alternatively, striking out 

some or all of the claims made against them. 

[2] Summary dismissal is sought pursuant to Rule 9-6 on the basis that there are 

no genuine issues for trial.  The alternative application to strike some of the claims is 

made pursuant to Rule 9-5(1)(a) and (d) on the grounds that the plaintiff's pleading 

discloses no reasonable claim and/or constitutes an abuse of process. 

[3] The defendants also ask that the decision on this application be treated as a 

decision in respect of the certification requirements of s. 4 of the Class Proceedings 

Act, R.S.B.C. 1996, c. 50.  The plaintiffs consent to this and accordingly, I issue such 

an order. 

BACKGROUND FACTS AND PLEADINGS 

[4] Ms. Lee, the plaintiff, frames her claims in the Amended Notice of Civil Claim 

filed April 24, 2015.  In addition to the applicants, she also names Mr. Kalano Jang 

as a defendant.  He is a former insurance agent whose misconduct is at the heart of 

this litigation. 

[5] Some of the background facts are not in dispute. 

[6] At all material times Transamerica was a licensed life insurance company 

selling a variety of life insurance policies to the public. 

[7] Wong & Associates is a licensed life insurance agency.  Since November 

1997, it has operated under a managing general agent (MGA) contract with 

Transamerica.  In that regard, Wong & Associates serves as an intermediary 

between Transamerica and its independent life insurance agents, processing the life 

insurance applications procured by the agents and brokers for submission to 

Transamerica. 
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[8] Wong & Associates also had a separate brokers' contract with Transamerica 

to solicit life insurance business and act as a servicing advisor for clients referred to 

Transamerica for life insurance products. 

[9] Mr. Jang was a licensed life insurance agent.  He also owned and operated 

two licensed corporate life insurance agencies, Trillion Financial Corp. ("Trillion") and 

Billion Financial Corporation ("Billion") in respect of which he was the licensed 

"nominee". 

[10] At all material times: 

 Trillion was the signatory to an "associate general agent" contract with 

Transamerica; 

 Billion was signatory to two "independent agent/broker" contracts with 

Transamerica; and 

 Both Mr. Jang and Billion were signatories to an "independent broker 

contract" with Wong & Associates to obtain and submit to Wong & 

Associates applications for insurance policies and other products offered 

by Wong & Associates' "principal insurers", including Transamerica. 

[11] This case concerns the marketing of Transamerica Wealth Advantages 

(TWA) universal life insurance policies by Mr. Jang.  Transamerica had designed a 

certain investment plan ("Investment Loan Strategy" or "ILS") for high net worth 

clients who required permanent life insurance protection.  Ideally, clients were 

business owners or individuals with substantial taxable income in liquid assets, as 

the plan required substantial premium payments during the early years of the policy. 

[12] Under the plan, a client purchased a universal life insurance policy and 

deposited the first premium payment.  Once the policy was in force, the client took 

out a policy loan and was charged a guaranteed interest rate of 10% per annum.  

The client was responsible for paying the accrued interest on the outstanding policy 

loan from a source outside the policy.  The client then reinvested this borrowed 
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money into an investment that earned income from a business or property, so that 

this reinvestment enabled the client to deduct the interest being accrued on the 

policy loan.  In the interim, an amount equal to the policy loan amount was 

transferred to an interest-bearing account that guaranteed a rate of 8% per annum 

[13] Transamerica strongly encouraged its agents to have their clients, prior to 

investing in any ILS products, seek professional advice from tax advisors, 

accountants and/or lawyers to determine whether the strategy would work, bearing 

in mind each client's individual circumstances.  One of the key issues to be 

assessed is whether the interest expense incurred in relation to the strategy would 

be deductible for tax purposes. 

[14] Mr. Jang marketed the ILS and associated Transamerica products at 

seminars directed to prospects in the Chinese community.  The seminars were in 

Cantonese.  Mr. Jang attended, often with some of his senior advisors and a number 

of support staff who, after the presentation, met with prospects to collect personal 

and financial information. 

[15] Mr. Jang modified the Transamerica ILS investment plan to generate multiple 

commissions for himself, while also potentially negating any tax-sheltering benefits it 

offered the client.  He had clients first invest in segregated fund policies while he 

underwrote and awaited approval of their universal life insurance policies.  Upon 

approval of the UL policies, which typically had high amounts of insurance coverage, 

Mr. Jang liquidated the clients' segregated fund accounts (thereby triggering 

deferred sales charges) and transferred the money into the UL policies.  Mr. Jang 

then had the clients take out loans against the policies' accounts to invest in deferred 

sales charge segregated fund accounts or with a lawyer in Ontario, Erika Pham, 

whose firm loaned out money for mortgages.  Mr. Jang did not disclose to clients the 

details of the Pham investment but guaranteed a 12 or 13% rate of return. 

[16] On June 1, 2006, Transamerica formally terminated its contracts with 

Mr. Jang as a result of his improper sales practices.  The termination letter is four 

pages long and sets out the details of his misconduct.  It expressed concern that the 
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products were being purchased by clients that did not understand the product and or 

that they were not in a taxable position to benefit from it. 

[17] While the Transamerica insureds/clients were advised of Mr. Jang's 

termination, the cause for termination was not disclosed to them. 

[18] Mr. Jang's misconduct eventually came to the attention of the Insurance 

Council of British Columbia (the "Council").  Following a detailed investigation, the 

Council issued and published an 11-page decision setting out the details of 

Mr. Jang's misconduct and ordering Mr. Jang's and Trillion/Billion's insurance 

licences cancelled.  The Council described his conduct as egregious and 

incompetent.  It concluded that he had been marketing a distorted version of 

Transamerica's ILS solely to generate commissions on products that were not 

suitable for the clients' insurance needs and financial circumstances.  The Council 

found Mr. Jang untrustworthy and that he posed "a continuing and imminent risk of 

serious harm to the public". 

[19] Ms. Lee was a victim of Mr. Jang's egregious misconduct.  Ms. Lee was 62 

years old when she attended seminars hosted by Mr. Jang in 2004.  Thereafter, on 

the recommendation of and with the assistance of Mr. Jang, she borrowed funds to 

purchase deferred sales charge segregated funds policies issued by Transamerica.  

She then applied for TWA universal life policies providing $8 million of insurance 

coverage.  When those policies were issued, she paid immediate premiums of 

$460,000. 

[20] In 2005, on Mr. Jang's recommendation, Ms. Lee borrowed approximately 

$266,000 from Transamerica as a policy loan so she could invest $270,000 through 

a lawyer recommended by Mr. Jang in Ontario, Ms. Pham.  This investment was 

completely lost. 

[21] In 2006 when Transamerica terminated its relationship with Mr. Jang, Ms. Lee 

was informed of the termination but received no explanation.  In November 2007, 

having obtained financial and insurance advice independent of Mr. Jang, Ms. Lee 
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cancelled her TWA policies.  At the end of the day, the net amount paid by Ms. Lee 

to Transamerica in respect of the TWA policies sold by Mr. Jang was approximately 

$322,000. 

[22] Part 1 of the Amended Notice of Civil Claim ("Statement of Facts") includes: 

 the purchase of the Transamerica policy following attendance at 

Mr. Jang's seminar; 

 allegations that Mr. Jang was "an agent of Transamerica"; 

 allegations that Wong & Associates was Transamerica's general agent 

and Wong in turn contracted with Mr. Jang.  Transamerica paid 

commissions to both Wong & Associates and Mr. Jang; 

 a description of the Transamerica "ILS" products; 

 a description of Mr. Jang's marketing scheme;  

 allegations that this scheme was "inherently fraudulent and deceptive"; 

 allegations of "Transamerica's participation in the scheme", namely that: 

 in 2000 – 2001, Transamerica was alerted to Mr. Jang's improper sales 

practices, conducted investigations, and even internally recommended 

immediate termination of Mr. Jang's agency; 

 Mr. Jang's agency was not terminated, nor were his activities or Wong 

& Associates' supervision of those activities supervised or monitored; 

 in 2000 – 2001, Transamerica "knew or was wilfully blind to the 

material elements of the scheme and was constituted a participant in 

the scheme" and in the ensuing years through June 2006 "took no 

steps to put an end to the scheme by terminating Jang's agency"; 
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 Transamerica's failure to end the scheme in which it participated and 

from which it profited was fraudulent and deceptive or, in the 

alternative, negligent; 

 allegations of Wong & Associates' participation in the scheme, namely 

that: 

 Wong & Associates knew of or was wilfully blind to the scheme and; 

 Wong & Associates' failure to end the scheme was also fraudulent and 

deceptive or, in the alternative, negligent; and 

 the particulars of Ms. Lee's purchase of the Transamerica products 

through Mr. Jang. 

[23] Part 3 of Ms. Lee's Amended Notice of Civil Claim ("Legal Basis") articulates 

the legal causes of action against the defendants.  The following causes of action 

are alleged against Transamerica and Wong & Associates: 

 participation in the [fraudulent] scheme with Mr. Jang by virtue of their 

knowledge of or wilful blindness to same; 

 alternatively, breach of a duty of care owed to Ms. Lee to terminate 

Mr. Jang's agency and to stop his fraudulent and deceptive marketing of 

the Transamerica products; 

 fraudulent, deceptive or alternatively, negligent inducement of Ms. Lee's 

contracts with Transamerica; 

 unjust enrichment of Transamerica entitling the plaintiff to restitution; 

 alternatively, waiver of the tort(s) and restitution of the defendants' "ill-

gotten gains"; and 

 damages for 

20
16

 B
C

S
C

 1
91

 (
C

an
LI

I)



Lee v. Transamerica Life Canada Page 10 

 

 participation in the [fraudulent] scheme; 

 direct liability for failure to supervise Mr. Jang; and 

 vicarious liability for Mr. Jang's wrongdoing. 

[24] While the Amended Notice of Civil Claim was filed on April 24, 2015, the 

original Notice of Civil Claim was filed on December 31, 2014.  This date, December 

31, 2014, is the critical date for determining the application of any limitation period 

defence. 

[25] Transamerica filed its Response to Amended Civil Claim on May 12, 2015.  In 

that pleading, Transamerica alleges inter alia: 

 the contracts with Ms. Lee were made on the strength of her written (and 

untrue) representations respecting assets and income; 

 the contract expressly disavowed any promises or representations made 

by agents; 

 Mr. Jang was an independent broker whose sole authority was to solicit 

and submit applications for insurance; 

 Transamerica has no vicarious liability for Mr. Jang's conduct; 

 the 2001 investigation into Mr. Jang's conduct resulted in Transamerica 

directing Wong & Associates to modify Mr. Jang's marketing practices and 

internal compliance reviews were conducted from time to time; 

 the termination of Mr. Jang's contract was subsequent to a further 

investigation in November 2005; 

 Transamerica neither committed nor participated in any fraud; 

 Transamerica was neither negligent nor unjustly enriched; 

20
16

 B
C

S
C

 1
91

 (
C

an
LI

I)



Lee v. Transamerica Life Canada Page 11 

 

 Ms. Lee was well aware of other litigation against the defendants alleging 

liability on account of Mr. Jang's wrongdoing in respect of selling 

Transamerica policies, yet she delayed bringing any claim in a timely 

manner; 

 in October 2014, Ms. Lee attempted to extort $500,000 from Transamerica 

by threatening a legal quagmire designed to subvert the proposed sale of 

Transamerica to another entity; 

 Ms. Lee's claims are statute barred by the provisions of the Limitation Act, 

S.B.C. 2012, c. 13; 

 Ms. Lee's claims in fraud against Transamerica are frivolous, scandalous, 

and vexatious and are brought in an attempt to circumvent the expiry of 

limitation periods. 

[26] Wong & Associates filed its Response to Amended Notice of Civil Claim on 

May 22, 2015.  That pleading alleges inter alia: 

 Wong & Associates' role was to submit insurance applications received 

from Mr. Jang to Transamerica without evaluating same; 

 Transamerica assumed sole responsibility to determine the insurability of 

each applicant; 

 Wong & Associates owed no contractual duties to Ms. Lee nor any duty of 

care; 

 in light of the misrepresentations in her applications for insurance, Ms. Lee 

is estopped from claiming that the Transamerica policies were unsuitable 

for her; 

 Wong & Associates had no knowledge nor any means of knowledge about 

any loans made by Ms. Lee to any Ontario lawyer; 
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 Wong & Associates has no vicarious liability for any misconduct on the 

part of Mr. Jang; 

 Ms. Lee's action is statute barred by the Limitation Act. 

[27] On October 16, 2015, Ms. Lee filed a Reply.  The purpose of the Reply is to 

allege "postponement" of any limitation period for claims against Wong & Associates 

and Transamerica by virtue of ss. 6(3)(c) and (d) of the former Limitation Act, 

R.S.B.C. 1996, c. 266, and to plead that the action was not statute barred.  In the 

Reply, Ms. Lee alleges: 

 Transamerica did not advise Ms. Lee that the cancellation of Mr. Jang's 

contracts had been for cause or because of any improper selling 

practices; 

 before November 2008, Ms. Lee did not seek legal advice concerning 

potential claims against the defendants and was not on notice of facts 

which made that necessary; 

 the material elements in the fraudulent marketing scheme and of 

Transamerica's and Wong & Associates' participation in that scheme were 

not accessible to Ms. Lee until 2013. 

THE WONGS' LITIGATION 

[28] Two other victims of Mr. Jang's misconduct included Mr. and Mrs. Wong of 

Vancouver.  On June 6, 2008 the Wongs sued Transamerica; Mr. Jang; Mr. Jang's 

two corporations, Trillion and Billion; Anna Wong, another agent associated with 

Trillion/Billion; and the Ontario lawyer to whom the their policy loans were 

transferred for investment purposes, Ms. Erika Pham. 

[29] The original claim in the Wongs' action did not include Wong & Associates as 

a defendant. 
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[30] The claim against Mr. Jang and his two corporations was framed as:  (1) 

breach of fiduciary duty; (2) negligence; (3) breach of contract; and (4) 

negligent/fraudulent misrepresentation. 

[31] The claim against Transamerica included both vicarious liability (for the 

actions of its "agents" Mr. Jang and Wong & Associates) and direct liability.  The 

latter included (1) breach of a duty of good faith owed both in tort and in contract, (2) 

breach of contract, and (3) breach of an alleged duty of care (i.e. negligence). 

[32] On May 22, 2012, the Wongs' Notice of Civil Claim was amended to add 

Wong & Associates as a defendant.  The claim against Wong & Associates asserted 

both vicarious liability (for the actions of Mr. Jang/Wong & Associates as its "agents") 

and direct liability.  The latter included allegations that Wong & Associates were (1) 

negligent (including a breach of an alleged duty to supervise Mr. Jang), (2) breached 

their duty of good faith owed to the plaintiffs, (3) were fully complicit in Mr. Jang's 

Scheme and wrongly profited, and (4) were unjustly enriched. 

[33] In January 2013, the Wongs applied to further amend the Notice of Civil 

Claim to add an allegation that Transamerica failed to "supervise or monitor [Wong & 

Associates]/Jang despite a record of past investigations for over-insuring and fraud".  

Transamerica opposed the amendment on the basis that it pleaded a new cause of 

action that was statute barred by the Limitation Act. 

[34] The application came on for hearing in June 2013, but due to time 

constraints, it was agreed that the chambers judge would initially determine only 

whether the "duty to supervise" amendment did indeed raise a new cause of action.  

If so, the parties agreed to argue the limitation issue at a later date. 

[35] In reasons dated September 25, 2013 and indexed at 2013 BCSC 1768, 

Justice Cohen accepted Transamerica's submissions that the proposed 

amendments raised a new cause of action.  No appeal was taken from that decision. 

[36] In October 2013, the plaintiffs re-drafted their proposed amendments to the 

Notice of Civil Claim to amplify the particulars related to Transamerica's alleged duty 
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to supervise, and the hearing on the limitation period issue proceeded in late 

November 2013.  In reasons indexed at 2014 BCSC 139, Cohen J. agreed with 

Transamerica's position on the limitation issue.  He held that the limitation period for 

bringing the "duty to supervise" claim against Transamerica started no later than 

Mr. Jang's termination as a Transamerica agent on June 1, 2006 and that the 

limitation period was not postponed to any later date.  However, notwithstanding that 

the claim was statute barred on June 1, 2012 (the relevant six-year period expiring 

on that date), Cohen J. exercised his discretion under s. 4(4) of the Limitation Act to 

permit amendment of the pleading in any event. 

[37] Justice Cohen's decision was appealed and in reasons indexed at 2014 

BCCA 286, that appeal was dismissed.  The only issue on the appeal was whether 

Cohen J. had properly exercised his discretion to grant leave to amend the Notice of 

Civil Claim notwithstanding expiry of the limitation period applicable to the duty to 

supervise claim. 

[38] The expanded particulars set out in the Wongs' Further Amended Notice of 

Civil Claim included allegations that Transamerica had conducted an investigation 

into Mr. Jang's practices in 2000–2001 which revealed "abuse" and "improper 

activities" by Mr. Jang and that Transamerica neither terminated his agency at that 

time nor implemented any system of supervision from that point forward. 

[39] In his second set of reasons (2014 BCSC 139), Cohen J. addressed and 

dismissed the plaintiffs' claim that the limitation period had been postponed, holding 

that: 

1. the failure to supervise claim was not an action grounded in the 

provision of professional services by Transamerica to the plaintiffs; 

2. the claim was also not based on fraud or deceit by Transamerica 

against the plaintiffs; and 

3. Transamerica had not engaged in any wilful concealment of material 

facts relating to the cause of action 
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THE LEE AND KORN AFFIDAVITS 

Ms. Lee's Evidence 

[40] Ms. Lee's affidavit is divided into four sections: 

 Her background 

 Her dealings with Kalano Jang and purchase of Transamerica insurance 

 Her dealings with Transamerica in 2006 and 2007; and 

 Her issue with Ms. Pham and the steps she took in 2008. 

[41] In the background portion of her affidavit, Ms. Lee describes how she was the 

person who managed the family's investments.  Her husband became ill with cancer 

in 2008 and died on January 22, 2009.  She retired from the workforce in 2008 to 

look after her husband but before that she was working as a packer in a fish cannery 

for $18 an hour.  She had an annual income of approximately $70,000 from her job 

and from the couple's real estate investments. 

[42] In early 2004 when she first had dealings with Mr. Jang, she had a net worth 

of approximately $2.5 million mostly comprising residential real estate and mutual 

funds.  Ms. Lee described her attendance at the Mr. Jang seminars and Mr. Jang's 

various representations causing her to borrow money from the Toronto Dominion 

Bank to buy Transamerica segregated funds policies which she later redeemed 

following the issuance to her of two TWA universal life policies.  Each TWA policy 

had a face value of $4 million.  Of the redemption proceeds, $460,000 was applied 

to pay the premiums on the universal life policies. 

[43] Ms. Lee also describes how, in March 2005, Mr. Jang recommended that she 

borrow approximately $266,000 as a policy loan on the life insurance policies to 

invest $270,000 through Ms. Pham in Ontario.  The investment was to be for one 

year at an annual interest rate of 12% guaranteed by the law office.  Ms. Lee never 
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met Ms. Pham personally.  Attached to her affidavit was a one-page form of 

agreement signed by Ms. Pham and Ms. Lee evidencing the transaction. 

[44] Ms. Lee acknowledges receiving a letter from Transamerica advising that it 

had terminated its relationship with Mr. Jang.  No one from Transamerica told her 

that the termination was because of Mr. Jang's improper selling practices. 

[45] In the fall of 2007, Ms. Lee determined she could no longer afford the 

Transamerica policies.  She enlisted the assistance of her son, Raymond Lee, to 

have discussions with Transamerica on the telephone, by email and in person.  She 

provides no information about her son's education or occupation. 

[46] Ms. Lee then describes how she was presented a series of cancellation 

options including a formal agreement and release.  She discussed these options 

with her son, Raymond Lee, and also her sister, Wendy Kwok.  No information is 

given regarding Ms. Kwok's background, education or occupation. 

[47] Ms. Lee says, "I did not want to sign a release" and so, rather than replacing 

the two policies with a new policy providing only $400,000 of coverage for a cost of 

$35,704, Ms. Lee simply decided to cancel the universal life insurance policies in 

late November 2007.  She provides no evidence as to why she did not want to sign a 

release or her understanding as to the purpose of a release. 

[48] Regarding the 2007 dealings, Ms. Lee states: 

When I was having these discussions with Ms. Ly [in 2007], I was unhappy 
that Kalano Jang had given me bad advice but I did not yet think that there 
was anything improper in the way Transamerica and its representatives had 
dealt with me. 

[49] Ms. Lee's affidavit discloses nothing about forming any impression at a later 

date of "anything improper in the way Transamerica and its representatives had 

dealt with me".  No date or reason is provided for any change of opinion in that 

regard, assuming any such change even occurred. 
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[50] In her affidavit, Ms. Lee says that the only legal adviser she had in 2008 was 

Gil Korn.  She says: 

In November 2008, I spoke with an insurance broker who put me in touch 
with a lawyer, Gil Korn.  I recall meeting with Mr. Korn once in [November or 
December] 2008. 

[51] She says nothing about the identity of the insurance broker with whom she 

spoke, the content of the discussions, or the reason for a referral to a lawyer. 

[52] Ms. Lee states, in her affidavit, that she recalls meeting with Mr. Korn once in 

2008 and that the following ensued: 

I told Mr. Korn about the story of my dealings with Mr. Jang, Ms. Pham and 
Transamerica.  He made some investigations and told me that Mr. Jang was 
apparently engaged in improper selling practices.  He asked me for details of 
my dealings with Mr. Jang and Transamerica and for my documents.  I gave 
him what I had, but I did not have copies of all the documents I had signed. 

[53] Although Ms. Lee expressly waives privilege over her discussions with 

Mr. Korn up to December 31, 2008, she does not say anything in her affidavit about 

the content of the discussions, the complaints made or the advice received. 

[54] Ms. Lee also states in her affidavit: 

27. At the time of my meeting with Mr. Korn in November or December 
2008, I was nursing my husband in his final illness and that was my 
preoccupation. 

... 

29. In the period through to the end of 2008, I was not aware of the 
dealings between Mr. Jang, Transamerica and Allen Wong & Associates 
except that Mr. Jang and his companies seem to occupy space in Allen Wong 
& Associates offices. 

Mr. Korn's Evidence 

[55] Mr. Korn is a sole practitioner who was called to the bar on August 30, 1996.  

He describes himself as "someone with an understanding of the life insurance 

industry" but he does not provide any detail of his experience.  The materials filed on 
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this application reference to Mr. Korn having been employed by Manulife Insurance 

but, again, no details are provided. 

[56] Mr. Korn states in his affidavit: 

I was initially contacted by an insurance broker I know, who asked me if I 
might be able to help Mrs. Lee.  This was in mid-November 2008.  The focus 
of this initial inquiry was in regards to money Mrs. Lee had invested with a 
lawyer in Toronto, Ms. Pham.  I recall that, after discussing the situation, I 
telephoned Ms. Pham in the broker's presence in November 2008.  She was 
evasive as to what the investment constituted and whether and when 
Mrs. Lee would get paid.  I was made aware that the investment had been 
made facilitated and recommended by an insurance agent, Kalano Jang. 

[57] Mr. Korn does not identify the insurance broker who contacted him.  He does 

not provide any specifics of the discussion he had with that broker.  He provides no 

detail of the knowledge he gained at that time respecting Mr. Jang's facilitation and 

recommendation of the investment. 

[58] Mr. Korn then says he "made some inquiries".  He does not detail what those 

inquiries entailed or what information he learned. 

[59] Mr. Korn says he recalls meeting with Ms. Lee only once before September 

31, 2009 and that it was "on or before December 9, 2008."  Before he met with 

Ms. Lee, he had read the Council's disciplinary decision respecting Mr. Jang and a 

Vancouver Sun newspaper article by columnist David Baines regarding that 

decision.  Mr. Korn says that by the time he met with Ms. Lee: 

I understood that she was a retiree with a limited income who had obtained 
$8 million of the insurance through Kalano Jang when she was 62 years old; 
that Mr. Jang had subsequently lost his licence to sell insurance for the 
reasons given in the Insurance Council decision; and that Mrs. Lee had 
invested money with Ms. Pham on Mr. Jang's recommendation.  I told 
Mrs. Lee that Mr. Jang was not a good guy and that she had been tricked by 
him in her dealings with him in connection with the insurance policies.  I told 
her that I would try to get her money back and we agreed on my retainer to 
assist in recovering her losses. 

[60] The affidavit is silent about the nature of the "trickery" in connection with 

insurance policies.  It is silent about the information given to Ms. Lee respecting the 
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contents of the Council's decision.  It is silent about any discussions respecting 

possible lawsuits against Mr. Jang, Ms. Pham, or anyone else. 

[61] Mr. Korn states that based on his understanding of the life insurance industry, 

he "did not understand how Ms. Lee qualified for $8 million of insurance coverage 

and [he] wanted to find out what the insurer, Transamerica Life Canada, had been 

told."  He had consent forms prepared and signed by Mrs. Lee which he then sent 

off to Transamerica on December 9, 2008 seeking the underwriting information in 

question.  He also prepared a demand letter to Ms. Pham, sent that same day, and 

copied it to both Mr. Jang and Ms. Lee, demanding repayment of the $270,000 plus 

interest.  In that letter, Mr. Korn states: 

... The funds were part of the same investment scheme as set out in various 
court cases in British Columbia, and as outlined in great detail in the BC 
Insurance Council Decision and Order which revoked Mr. [Jang]'s licence. ... 
[Ms. Lee] has borrowed against her home and put over $700,000 into an ill-
advised scheme. ... Mrs. Lee originally borrowed funds to invest in a leverage 
life insurance product – this is a nonstarter as you would not borrow to invest 
in life insurance as it does not result in an interest deduction.  As to why she 
had $8 million of coverage ... that is another story, for another date. 

[62] Mr. Korn's affidavit then goes on to describe his further communications and 

investigations from December 9 to December 19, 2008.  He attempted to meet with 

both Ms. Pham and Transamerica in Toronto but was rebuffed.  He also states: 

On or before December 19, 2008, I spoke with a lawyer by the name of David 
Turner, who acted for Nellie Wong and Hoi To Wong in an action against 
Transamerica, Kalano Jang, Ms. Pham and others.  I recall that I made 
contact with Mr. Turner because I searched for actions against Kalano Jang. 

[63] The affidavit is silent about the details of his discussions with Mr. Turner.  

While it references "actions against Kalano Jang", the affidavit is silent about 

whether Mr. Korn read the Writ of Summons and Statement of Claim filed in the 

Wongs' action on June 6, 2008 (which alleged vicarious liability on the part of 

Transamerica for the actions of Mr. Jang as its agent, a breach of a duty of good 

faith by Transamerica, and a breach of a duty of care owed to the insureds). 
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[64] Mr. Korn attaches one email string with Transamerica as an exhibit in his 

affidavit.  In his December 16, 2008 email, he states to Transamerica: 

As you know Jang had his "clients" deposit funds into Trans Am investments 
for a few weeks and would then transfer these funds (triggering the deferred 
sales charge of 5%) a few weeks later into the policies upon underwriting 
approval.  Unfortunately my client was one of many who would then borrow 
the funds out of the policy, make a payment as directed by Jang, and never 
see the money again … 

[65] The materials filed on the application include additional email exchanges 

between Mr. Korn and Transamerica on December 18 and 19, 2008.  In these 

emails, Mr. Korn states, among other things: 

 "On the advice of Kalano Jang, the Transamerica-licensed agent, my 
client mortgaged her own, deposited funds into Transamerica 
investments for a short period of time, on a deferred sales charge 
basis.  Upon life insurance approval, the funds were deposited into 
Transamerica life insurance policies (somehow, two policies were 
approved with a face amount of $4 million each) and a series of loans 
were taken out using the fund value as collateral.  At one point the 
outstanding loan was in excess of $500,000 (how someone with 
$70,000 of declared income on a life insurance application could 
service this is difficult to comprehend)"; 

 "The advisor's conduct in service has been, and continues to be, 
reprehensible.  As you are aware, my case is not an isolated incident, 
and there are a number of existing court cases and the media 
(Vancouver Sun, Investment Executive have recently reported on the 
topic… The only good news from this is that the BC public has been 
protected from further chicanery as Jang has had his licence revoked 
in BC) you can see the BC Insurance Council website for the gory 
details)." 

 "Can someone explain how the $8 million was placed – the app 
shows $70,000 income with 2.5 mil assets – am I missing something 
or is this not an extraordinarily over-insured woman?  Combined with 
the investment flip and the loan, it made for a disastrous scheme for 
my client – is there not the system to safeguard against this kind of 
fraud?" 

[66] Interestingly, the email replies from Transamerica acknowledge that Ms. Lee 

"was misled by the independent advisor, Kalano Jang and has suffered losses as a 

result of relying upon his advice" and also advised that, because of the possible 
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unavailability of Mr. Jang's liability insurance, "If you do receive instructions from 

your client to sue Kalano and the lawyer, I suggest you do so quickly." 

[67] Mr. Korn concludes his affidavit as follows: 

20. Before December 31, 2008, I had no knowledge of facts that led me to 
consider that there had been misconduct or breach of duty on the part of 
Transamerica or Alan Wong & Associates Insurance Agency Limited vis-à-vis 
Mrs. Lee.  I was not in possession of the information I would have required to 
evaluate the possibility of such a claim.  I did not even have the basic 
information requested in my emails to [Transamerica] of December 16 and17, 
2008. 

21. Prior to December 31, 2008, I was completely unaware of information 
that would suggest that Transamerica and Alan Wong participated in or were 
complicit in any misconduct on the part of Kalano Jang.  This is what was 
suggested to me by my reading of the judgment of the Court of Appeal, 
summarizing information and documents obtained from Transamerica, in the 
Nellie Wong case (2014 BCCA 286) in the summer of 2014 but I had no 
knowledge of any of this in 2008. 

[68] Mr. Korn's affidavit is silent as to when he learned of facts that led him to 

consider that Transamerica or Wong & Associates committed misconduct or a 

breach of duty.  He implies, but does not expressly say, he was unaware of 

information suggesting participation/complicity in Mr. Jang's misconduct until the 

summer of 2014. 

[69] Mr. Korn's affidavit also provides no reasons or explanation for the delay until 

December 31, 2014 for the filing of the Lee lawsuit.  Both he and his client were 

abundantly aware of "trickery", "misconduct", and "fraud" on the part of Mr. Jang by 

mid-December 2008 (if not earlier).  The unexplained delay in issuing litigation much 

earlier, even if only to avoid accrual of possible limitation defences, remains the 

proverbial elephant in the room on this application. 

STATUTORY PROVISIONS 

[70] The parties agree that the limitation period issues to be determined in this 

case are governed by the Limitation Act, R.S.B.C. 1996, c. 266 (repealed June 1, 

2013).  The parties also agree that the limitation period applicable to the plaintiff's 
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claims is six years after the date on which [the plaintiff's right to bring an action] 

arose. 

[71] The question to be determined is, thus, when Ms. Lee's right to bring action 

against Transamerica and Wong & Associates first arose.  This inquiry starts with an 

assessment of the causes of action available to Ms. Lee and, as a matter of law, the 

date on which those causes of action "matured" or were "perfected" such that the 

six-year limitation period began to run. 

[72] The Limitation Act provided for the "postponement" of limitation periods for 

certain types of action in certain circumstances.  The relevant parts of s. 6 of the Act 

provided: 

Running of time postponed 

... 

(3) The running of time with respect to the limitation periods set by this 
Act for any of the following actions is postponed as provided in 
subsection (4): 

... 

(c) for professional negligence; 

(d) based on fraud or deceit; 

... 

(4) Time does not begin to run against a plaintiff or claimant with respect 
to an action referred to in subsection (3) until the identity of the defendant or 
respondent is known to the plaintiff or claimant and those facts within the 
plaintiff's or claimant's means of knowledge are such that a reasonable 
person, knowing those facts and having taken the appropriate advice a 
reasonable person would seek on those facts, would regard those facts as 
showing that 

(a) an action on the cause of action would, apart from the effect of 
the expiration of a limitation period, have a reasonable prospect of 
success, and 

(b) the person whose means of knowledge is in question ought, in 
the person's own interests and taking the person's circumstances into 
account, to be able to bring an action. 

(5) For the purpose of subsection (4), 

(a) "appropriate advice", in relation to facts, means the advice of 

competent persons, qualified in their respective fields, to advise on 
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the medical, legal and other aspects of the facts, as the case may 
require, 

(b) "facts" include 

(i) the existence of a duty owed to the plaintiff or claimant 
by the defendant or respondent, and 

(ii) that a breach of a duty caused injury, damage or loss 
to the plaintiff or claimant, 

(6) The burden of proving that the running of time has been postponed 
under subsections (3) and (4) is on the person claiming the benefit of the 
postponement. 

... 

[73] The Limitation Act also contemplated "extinguishment" of any cause of action 

in respect of which the appropriate limitation period had expired.  Section 9 of the 

Act provided: 

Cause of action extinguished 

9 (1) On the expiration of a limitation period set by this Act for a cause of 

action to recover any debt, damages or other money, or for an accounting in 
respect of any matter, the right and title of the person formerly having the 
cause of action and of a person claiming through the person in respect of that 
matter is, as against the person against whom the cause of action formerly 
lay and as against the person's successors, extinguished. ... 

POSITIONS OF THE PARTIES 

[74] The parties agree that an application for summary judgment pursuant to Rule 

9-6 can only succeed if there is no genuine issue for trial and the court cannot weigh 

evidence, assess credibility or draw inferences against the party defending the 

application. 

[75] The Supreme Court of Canada in Hryniak v. Mauldin, 2014 SCC 7, urged 

superior courts to interpret summary judgment rules more broadly to better promote 

access to affordable, timely and just adjudication of claims.  That ruling was made in 

the context of the Ontario Rules of Civil Procedure which had been amended in 

2010. 
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[76] Ms. Lee correctly submits that British Columbia has for many years been 

unique in providing for a summary trial application process under Rule 9-7 and its 

predecessor, which was expressly designed to accomplish these goals.  As a result, 

she submits, Rule 9-6 must still be narrowly applied and judgment granted only 

when it is "plain and obvious" no genuine issue for trial exists. 

[77] Ms. Lee points to cases such as Haghdust v. British Columbia Lottery 

Corporation, 2011 BCSC 1627 and Weldon v. Teck Metals Ltd., 2012 BCSC 1386, 

as authority for the proposition that expanding the scope of what may be decided 

under Rule 9-6 would create confusion; it would blur the distinction between 

summary judgment and summary trial applications and would serve no useful 

purpose. 

[78] I generally agree with these observations, however in my opinion, the court 

may still dismiss all or some of a plaintiff's claims on a summary judgment 

application, provided it is clear, whether as a matter of law or otherwise, that they 

cannot succeed and that such a disposition is fair and just to both parties.  An 

example is Andersen v. Howes, 2012 BCSC 1229.  In that case, the parties provided 

no viable argument that the postponement provisions of the Limitation Act applied to 

the plaintiff's otherwise expired claim and hence the claim was summarily dismissed 

on the basis that there was no genuine issue for trial. 

[79] The applicants submit: 

 the six-year limitation period applicable to any cause of action against 

Mr. Jang has clearly expired and, by virtue of s. 9 of the Limitation Act, 

Ms. Lee's rights of recovery against Mr. Jang have been extinguished; 

 as a matter of law, the extinguishment of any liability on Mr. Jang's part 

necessarily results in extinguishment of any liability on the part of those 

who might otherwise be jointly liable to Ms. Lee as a true jointfeasor; 
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 thus Ms. Lee's right to any claim for vicarious liability or accessory liability 

based on Mr. Jang's misconduct and/or the applicants' alleged 

"participation" in same is also extinguished; and 

 the limitation periods applicable to any other "direct liability" claims against 

the applicants have expired and are not subject to the postponement 

provisions of the Limitation Act; hence any right Ms. Lee had to make such 

claims has also been extinguished.  Ms. Lee's entire claim is properly 

subject to summary dismissal. 

[80] Ms. Lee's position is as follows: 

 the principal cause of action now advanced against Transamerica and 

Wong & Associates is their participation in a fraudulent scheme, a form of 

"accessory liability" imposed upon a party by reason of its participation in 

another's wrongdoing; 

 contrary to the applicants' submissions, the extinguishment of a cause of 

action against one particular tortfeasor does not necessarily extinguish the 

liability of other joint tortfeasors; 

 rather, limitation periods may start to run at different times in respect of 

claims against different defendants and postponement may apply to and 

be invoked by one defendant even if it might not be available to another; 

 both Ms. Lee and her lawyer were completely unaware of any information 

suggesting Transamerica/Wong & Associates had participated or were 

complicit in Mr. Jang's misconduct, and thus the limitation period 

applicable to their cause of action in that regard was postponed until well 

after the litigation was issued (i.e. the limitation defence has no merit); and 

 at the very least, the evidence of the plaintiff and her lawyer on this 

application clearly raises a genuine issue for trial as to whether, on the 
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facts of this case, the limitation period was postponed and thus summary 

dismissal is not properly available at this time. 

ANALYSIS 

[81] In my view, the most sensible approach to this application is to separately 

assess the limitation periods against Mr. Jang, Transamerica, and Wong & 

Associates.  After all, if the limitation period against Mr. Jang had not in fact expired 

before December 31, 2014, then the defendants' application necessarily fails. 

The Jang Limitation Period 

[82] At the time this application was heard, Ms. Lee had applied for default 

judgment against Mr. Jang.  However, in the course of the hearing, Ms. Lee learned 

that the application for default judgment had been rejected by the registry for lack of 

proper service upon him of the Amended Notice of Civil Claim (he had only been 

served with the original unamended Notice of Civil Claim). 

[83] The court then raised with the parties a question which they did not appear to 

have considered, namely, whether a default judgment against Mr. Jang necessarily 

resulted in vicarious liability (both strict and joint) on the part of the defendants by 

virtue of the "agency" relationship that existed between the parties.  Transamerica 

and Wong & Associates then immediately applied for an order to forestall the taking 

of any default judgment, at least pending the outcome of the present application.  

Lest there be an unseemly race to serve Mr. Jang with the Amended Notice of Civil 

Claim and to secure a default judgment before these reasons for judgment were 

released, I issued an interim order that no default judgment should be issued. 

[84] While Ms. Lee and Mr. Korn have been coy in their carefully crafted affidavits 

filed in this application, the evidence establishes beyond any doubt that both knew 

full well by mid-December 2008 that Ms. Lee had been subjected to deceit and fraud 

by Mr. Jang and Ms. Pham and that Ms. Lee had lost a very considerable sum of 

money as a consequence. 
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[85] While Ms. Lee swears in her affidavit that she was preoccupied with nursing 

her husband in his final illness she does not actually say she was unable to bring an 

action against Mr. Jang.  She knew she had lost money as a result of "bad advice" 

received from Mr. Jang.  She had cancelled the UL policies after paying significant 

premiums.  On Mr. Jang's recommendation, she invested $270,000 with Ms. Pham, 

an investment which she knew had not been repaid when due.  She received advice 

and assistance from her son, her sister, an unidentified insurance broker, and a 

lawyer.  The lawyer told her Mr. Jang had engaged in "improper selling practices" 

and "trickery" and she then retained him to try and get her money back and to 

"recover her losses".  

[86] At common law, a cause of action accrues when all the elements of an 

actionable wrong exist.  A cause of action for breach of contract is traditionally 

considered to accrue on the date of breach.  In tort, such accrual generally occurs 

on the date the plaintiff sustains loss or damage as a result of the defendant's 

tortious conduct. 

[87] Limitation periods applicable to the filing of lawsuits following accrual of a 

cause of action were unknown to common law although equity developed the 

doctrine of "laches" as a possible defence to an equitable claim. 

[88] The law of limitations is wholly a creature of statute.  Each common law 

province and territory has promulgated a statute of limitations governing causes of 

action to which the statute applies.  In the present case, it is the repealed Limitation 

Act referred to above which governs and the parties have agreed that the relevant 

limitation period applicable to the plaintiff is six years starting on the date on which 

her various causes of action accrued and on which her right to sue arose. 

[89] The Act used the device of "postponement" of the running of time to 

incorporate a concept of "discoverability" into the statute.  Section 3 of the Act 

effectively set out four limitation periods applicable to enumerated classes of action.  

For certain designated actions, s. 6(4) of the Act provided for "postponement".  It 

requires consideration of whether the facts known to the plaintiff or within her means 
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of knowledge were such that, after taking appropriate legal advice, any reasonable 

person would understand he/she had a potential lawsuit with a reasonable prospect 

of success and one which ought to be brought having regard to his/her interests and 

circumstances. 

[90] At common law, Ms. Lee's causes of action against Mr. Jang for any breach 

of contract on his part accrued on the date of his breaches, i.e. the date of his 

misconduct.  Any causes of action against him in tort were perfected on the date she 

sustained financial loss as a result of his misconduct.  Subject to any postponement 

that might be available, the six-year limitation period applicable to those causes of 

action was triggered on those dates. 

[91] Any issue of postponement arising out of ignorance or personal 

circumstances on Ms. Lee's part can be determined with reference to her retainer of 

counsel.  Certainly by that date, December 8 or 9, 2008 at the latest, Ms. Lee knew 

of or had been informed of Mr. Jang's misconduct and was obviously aware that she 

had suffered financial loss as a consequence.  The very purpose of retaining the 

lawyer was to seek redress on her behalf.  Even if any limitation period for suing 

Mr. Jang had been subject to earlier postponement, the running of time for any six-

year limitation was certainly triggered at the time counsel was retained to attempt 

recovery. 

[92] On a summary dismissal application of this sort, Ms. Lee must provide at 

least some evidence that might raise postponement of the  limitation date regarding 

Mr. Jang beyond December 31, 2014 as a genuine issue for trial.  She has failed to 

do so.  I conclude the limitation period for issuing suit against Mr. Jang had expired 

before December 31, 2014 and hence that whatever rights she may have had in any 

cause of action against Mr. Jang were extinguished before the present lawsuit was 

issued. 
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The Transamerica Limitation Period 

[93] Having found that Ms. Lee's cause of action and right to recover damages 

from Mr. Jang was extinguished before the present litigation was instituted, the 

question arises what impact such extinguishment might have on the causes of action 

alleged to exist against Transamerica and Wong & Associates.  It is here that the 

concepts of "true" joint tortfeasorship and of vicarious as opposed to direct liability 

come into play.  Care must be taken to properly categorize Ms. Lee's claims in that 

regard. 

[94] "Vicarious liability" is a form of liability imposed on one party for the 

misconduct of another.  It is a form of "strict" or "no-fault" liability because it is 

imposed in the absence of fault of the first person. 

[95] At common law, vicarious liability is usually triggered in the context of certain 

particular relationships; these include employer and employee; agents and 

principals; and (most often in the context of non-delegable duties), independent 

contractors and employers. 

[96] In order for vicarious liability to be imposed, a plaintiff must establish that the 

employee/agent/contractor committed a tort within the course and scope of their 

employment as such.  Particularly, in the case of intentional wrongdoing, the court 

will usually inquire whether the wrongful act is sufficiently related to conduct 

authorized by the employer to justify the imposition of vicarious liability:  Bazley v. 

Curry, [1999] 2 S.C.R. 534. 

[97] Employers who are found vicariously liable are considered to be joint 

tortfeasors along with the wrongdoer and both are jointly liable for the loss or 

damage caused to the plaintiff.  Such joint liability triggers various procedural 

consequences at common law.  One consequence is that the plaintiff was deemed 

to have but one cause of action against joint tortfeasors which merged in the first 

judgment he might recover.  Such judgment extinguished any cause of action 

against any other joint tortfeasor responsible for the tort and no recovery could be 
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made against the latter.  To much the same effect, a release of one joint tortfeasor 

also resulted in the release of all other joint tortfeasors. 

See generally Klar, Remedies in Tort, looseleaf (Toronto: Carswell, 1987), ch. 26 at 

II,III and the discussion in Horvath v. Thring, 2003 BCSC 1656. 

[98] Ms. Lee's lawsuit alleges that Mr. Jang was an agent of Transamerica and 

that the latter is vicariously liable for the wrongdoing of the former.  The same 

allegations were made in the Wongs' litigation.  While Ms. Lee may not herself have 

understood the concept of vicarious liability, her lawyer certainly did. 

[99] The cause of action for direct liability on Mr. Jang's part and vicarious liability 

for Mr. Jang's misconduct both matured at the same time and both were subject to 

the same six-year limitation period which started at the same time.  As with limitation 

date regarding Mr. Jang, Ms. Lee must (and/or Mr. Korn on her behalf) provide at 

least some evidence that might raise postponement of the limitation date for any 

Transamerica vicarious liability claim beyond December 31, 2014 as a genuine issue 

for trial.  Neither has done so and again I am obliged to conclude the limitation 

period for issuing suit against Transamerica for vicarious liability for Mr. Jang's 

misconduct had also expired before December 31, 2014 and that the present claim 

for vicarious liability is statute barred. 

[100] However, the causes of action asserting "direct" liability on Transamerica's 

part for its own alleged wrongdoing remain to be considered.  The Amended Notice 

of Civil Claim asserts liability and seeks remedies based on Transamerica's 

"fraudulent and deceptive or, in the alternative, negligent conduct".  The first is the 

claim that Transamerica was a "participant" in Mr. Jang's fraudulent scheme by 

virtue of its knowledge of or wilful blindness to same.  The second is the alleged 

negligent failure to supervise Mr. Jang and to stop his wrongful activities. 

[101] The claim in negligence is premised upon the existence of a duty of care 

which, in my opinion, is a rather doubtful proposition as a matter of law.  However, it 

is a claim which is, in any event, statute barred. 
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[102] As indicated above, in Wong v. Transamerica Life Canada, 2014 BCSC 139, 

Cohen J. held that: 

1. a "negligent failure to supervise claim" is a separate, stand-alone 

cause of action; 

2. the limitation period for bringing any such claim started no later than 

Mr. Jang's termination as a Transamerica agent on June 1, 2006 (the 

time when his relationship with Transamerica was terminated); 

3. the claim was not an action grounded in the provision of professional 

services by Transamerica to the plaintiffs and hence the limitation 

period was not capable of postponement under s. 6(3)(c) of the 

Limitation Act; 

4. nor did the action fit any of the other postponement categories 

identified in s. 6(3) of the Limitation Act. 

[103] I agree with Cohen J.'s reasoning and conclusions and find that they apply 

equally to the present case.  The limitation period for any cause of action in tort 

commenced on the date Ms. Lee suffered damage as a result of the alleged tortious 

conduct.  It is not an action grounded in the provision of professional services by 

Transamerica to Ms. Lee and hence the limitation period was not capable of 

postponement under s. 6(3)(c) of the Limitation Act.  On the undisputed facts and as 

a matter of law, the negligent supervision claim (or indeed any other claim based on 

alleged negligence on the part of Transamerica) is statute barred and must be 

dismissed. 

[104] That leaves the claim for direct liability on the part of Transamerica for their 

alleged "fraudulent and deceptive conduct" and in particular, their "knowledge of or 

wilful blindness to" Mr. Jang's fraudulent conduct. Ms. Lee claims that, as a result, 

Transamerica is a "participant" in that conduct giving rise to accessory liability as a 

joint tortfeasor.  Unlike the claims in negligence, this so-called "accessory liability" 

claim is one based on "fraud or deceit" by or attributable to Transamerica and hence 
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is capable of qualifying for postponement pursuant to s. 6(3)(d) of the Limitation Act 

should the necessary facts supporting such postponement exist. 

[105] In her affidavit, Ms. Lee swears that as of 2007 "she did not yet think that 

there was anything improper in the way Transamerica and its representatives had 

dealt with [her]".  She does not say on what date she changed that opinion.  

Paragraphs 20 and 21 of Mr. Korn's affidavit present his sworn testimony that he had 

no knowledge of facts suggesting misconduct on the part of Transamerica/Wong & 

Associates or that they were in any way complicit in Mr. Jang's misconduct.  Except 

for the applicant's arguments based on the law of joint liability (addressed below), 

this testimony clearly raises a genuine issue for trial insofar as postponement of the 

Transamerica limitation period beyond December 31, 2014 is concerned. 

[106] The remaining question, then, is whether the extinguishment of a cause of 

action against Mr. Jang necessarily extinguishes the liability of other joint tortfeasors 

(Transamerica/Wong & Associates) at the same time.  Put another way, the issue is 

whether the postponement of a limitation for a cause of action against "true" joint 

tortfeasors can be invoked by one of those tortfeasors even if it might not be 

available to another. 

[107] These questions are discrete issues of law which are capable of being 

determined on a summary judgment application. 

[108] The applicants stress that only one indivisible cause of action exists against 

joint tortfeasors.  They cite the common law rule that the entry of judgment against 

or the execution of a release by any one of them extinguishes claims against all joint 

tortfeasors.  They cite no authority which has expressly held that this extinguishment 

concept can be applied to limitation periods where the identity and involvement of 

one or more of the joint tortfeasors was unknown on the part of the plaintiff until 

much later.  This, I am told, is a case of first impression on that point. 

[109] Ms. Lee points out that these common law rules have been described by 

various observers as "pernicious", "nefarious", "preposterous", and "highly technical 
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and unjustified":  see MacArthur v. Bransfield, 2003 NBCA 71.  She also points to 

Shoker v. Vollans (1998), 110 B.C.A.C. 225 (B.C.C.A.), where the common law rule 

respecting releases in joint liability situations was described as a "trap for the 

unwary" and the court observed: 

Where the reason for this rule does not apply, it seems to me that we should 
not continue blindly to follow it unless there is binding authority i.e., a decision 
of this court or the Supreme Court of Canada on point that requires us to do 
so. ... 

[110] I agree with both these descriptors and the sentiment expressed by the Court 

of Appeal in Shoker.  Strict application of the rule invoked by the applicants would 

work an injustice in many circumstances. 

[111] Consider, for example, a situation where the victim of a fraud perpetuated by 

A decides not to sue because A has absconded and there is no practical prospect of 

recovery.  Unbeknownst to the fraud victim, it turns out that A was assisted in the 

fraud by B and, indeed, the fruits of the fraud were shared by the two wrongdoers in 

some fashion.  Should the extinguishment of a cause of action against A prevent the 

victim from suing B once she learns of his involvement?  I venture to suggest that in 

the view of most fair-minded observers, the unavailability of redress in such 

circumstances would be anathema. 

[112] As indicated above, statutes of limitations were legislated as alterations to the 

common law.  While the Limitation Act imposed time limits for the bringing of 

lawsuits, it also imported the concept of "discoverability" to postpone limitation 

periods when the identity of a potential defendant is unknown to the plaintiff and 

where the existence of a possible claim against that person was also unknown and 

was not reasonably capable of being known. 

[113] Hence, as in the Shoker case, in the absence of binding authority to the 

contrary, I am not inclined to blindly apply a technical common law rule to overcome 

the concept of "discoverability" as the basis for postponing the running of a limitation.  

This is particularly so where the action is based on alleged fraud or deceit on the 

part of the defendant who would otherwise escape civil sanction. 
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[114] I therefore hold that the extinguishment of the cause of action against 

Mr. Jang for fraud does not necessarily extinguish the cause of action for accessory 

liability on the part of Transamerica/Wong & Associates.  I also hold that the running 

of any limitation period applicable to such cause of action is capable of 

postponement by operation of s. 6(3)(d) of the Limitation Act.  Whether or not that 

cause of action has been postponed on the facts of this case cannot be properly 

determined on the evidence adduced in this summary trial application.  Rather, for 

the reasons stated above, Ms. Lee has raised a genuine issue for trial in that regard 

and the application for summary judgment on this point must be dismissed. 

The Wong Limitation Period 

[115] The claim against Wong & Associates is essentially identical to the claim 

against Transamerica.  However, their status and the role played by each is 

different. 

[116] Ms. Lee alleges that Wong & Associates had contracted with Transamerica 

and that it had also "contracted in turn with Jang and Trillion".  Details of the contract 

are not pleaded. 

[117] Importantly, Ms. Lee does not allege that she had any contract with Wong & 

Associates or that Wong & Associates was providing any professional services to 

her as a licensed insurance agent. 

[118] As with Transamerica, Wong & Associates' alleged wrongdoing is its failure to 

put an end to Mr. Jang's fraudulent scheme.  Ms. Lee alleges that Wong & 

Associates "knew of or was wilfully blind to" that scheme and that it was thus a 

"participant" in the same.  She alleges its conduct was "fraudulent and deceptive or, 

in the alternative, negligent". 

[119] In addition, as with Transamerica, para. 48 of the Amended Notice of Civil 

Claim alleges that Wong & Associates is liable directly for failing to supervise 

Mr. Jang's conduct and also vicariously for the misconduct itself. 
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[120] In her affidavit, Ms. Lee says she was not aware of the dealings between 

Mr. Jang and Wong & Associates except that the former seemed to occupy space in 

the latter's offices.  In his affidavit, Mr. Korn says before December 31, 2008, he was 

unaware of any information suggesting misconduct or breach of duty on the part of 

Wong & Associates.  He implies it was only in the summer of 2014 information was 

obtained suggesting Wong had been complicit in Mr. Jang's misconduct. 

[121] In her Reply, Ms. Lee expressly invokes ss. 6(3)(c) and (d) of the Limitation 

Act as the basis for postponement in this case. 

[122] The negligence claims against Wong & Associates are not claims for 

"professional negligence".  As with Transamerica, I rather doubt that, as a matter of 

law, Wong & Associates had any duty of care to Ms. Lee sufficient to found a claim 

in negligence.  For present purposes, however, it suffices to say that since the 

claims were not for professional negligence on Wong & Associates' part, 

postponement is not available under s. 6(3)(c) of the Limitation Act.  Further, any 

negligence claim was statute barred long before December 31, 2014, and that a 

negligence claim should be summarily dismissed. 

[123] The claim for vicarious liability on Wong & Associates' part for the misconduct 

of Mr. Jang is dismissed for the same reasons such result obtains as against 

Transamerica. 

[124] The claim for accessory liability due to Mr. Jang's fraudulent conduct is one 

which clearly falls within s. 6(3)(d) of the Limitation Act and is thus capable of 

postponement.  This claim against Wong & Associates cannot be summarily 

dismissed for the same reasons that it cannot be dismissed against Transamerica. 

THE CLAIMS FOR RESTITUTION 

[125] Ms. Lee seeks restitution remedies based on "unjust enrichment" and "waiver 

of tort". 
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[126] Transamerica submits that Mr. Lee received the benefit of very considerable 

life insurance during the period that the policies were in force and which thus is 

ample "juristic reason" for the receipt of premium monies from Ms. Lee.  Restitution, 

it says, is not available in such circumstances as a matter of law. 

[127] "Waiver of tort" is a restitutionary doctrine that arguably permits a plaintiff to 

recover the benefits that the defendant has obtained through its wrongdoing, instead 

of the usual remedy of damages measured by the plaintiff's loss.  Its status and 

effect remain controversial.  It is frequently pleaded by would-be class plaintiffs in 

order to avoid the difficulty of proving and quantifying individual damages in a class 

action. 

[128] It remains unclear whether waiver of tort is an independent cause of action or 

an alternate remedy only.  As the name suggests, however, there must be an 

actionable underlying tort before the doctrine can be invoked. 

[129] The claims for restitution are alleged to be based on "a wrongful conduct" and 

the "fraudulent and deceptive or, in the alternative, negligent conduct" in which the 

defendants participated.  I have already held that the claims based in negligence are 

statute barred and thus they cannot afford the basis for any restitutionary relief.  

However, the claims based on Transamerica/Wong & Associates' alleged 

participation in Mr. Jang's fraudulent scheme have survived summary dismissal and 

thus continue to be available as the basis for claiming restitutionary relief.  Whether 

such restitution can be effected as "unjust enrichment" or through "waiver of tort" is 

an issue to be decided at a later date. 

CONCLUSIONS AND DIRECTIONS 

[130] For the reasons stated above, I have concluded: 

 the claim for vicarious liability on the part of Transamerica and Wong & 

Associates is statute barred and must be dismissed; 
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 the claims in negligence against those two defendants are also statute 

barred and should be dismissed; 

 all of the claims against Mr. Jang are statute barred and thus the cause of 

action against him is extinguished by s. 9 of the Limitation Act; 

 the extinguishment of the claim against Mr. Jang does not extinguish the 

joint liability claims against Transamerica/Wong & Associates and does 

not prevent the operation of the doctrine of postponement; 

 since the remaining claims against Transamerica/Wong & Associates are 

based on accessory liability for alleged participation in Mr. Jang's 

fraudulent conduct, they are claims capable of postponement under 

s. 6(3)(d) of the Limitation Act; however 

 whether postponement of the accessory liability claims has occurred in the 

circumstances is a triable issue and thus summary judgment dismissing 

the claims at this time is not available. 

[131] During the course of the application, I was advised the parties had agreed 

that any summary dismissal of Ms. Lee's claim would not necessarily result in the 

dismissal of the class action.  Apparently the parties have agreed that if other 

claimants can be found for whom any postponement argument is viable, then a 

substitution of plaintiffs might occur. 

[132] The proverbial judicial eyebrows were raised at this notion since other 

claimants have no status in this action until the matter is certified.  In any event, the 

issue is perhaps moot inasmuch as the claims against Transamerica/Wong & 

Associates based on accessory liability have not been dismissed. 

[133] Ordinarily, the result of my rulings above would be a direction to Ms. Lee to 

amend her pleadings to delete all reference to vicarious liability and negligence on 

the part all Transamerica/Wong & Associates.  I would also grant leave to the 

defendants to make such amendments to their pleadings as might be an appropriate 
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response to Ms. Lee's further amendment to her Notice of Civil Claim in accordance 

with my order. 

[134] In the circumstances, however, I grant the parties leave to make further 

submissions on this point within 30 days of these reasons, failing which, the orders 

referred to above will be deemed to have been made. 

[135] During the course of the application, I also advised counsel that I would 

address in my reasons the issue of any stay of default of Mr. Jang and default 

judgment procedure and that I would also grant liberty for further submissions to be 

made whether any such stay should continue beyond the release of these reasons 

for judgment.  Again, if counsel wish to make submissions in that regard, they may 

do so within 30 days. 

[136] Since both parties have enjoyed partial success on this application, costs will 

be in the cause. 

"KENT J." 
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