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Summary: 

The appellant appeals an order following a summary trial finding her liable for 
$890,952.25 in money had and received. The appellant’s husband was the treasurer 
of the respondent union, and became addicted to gambling. He stole funds from the 
union and deposited them into accounts held jointly with the appellant. The appellant 
was not aware of the misappropriations, and made no unusual expenditures in 
reliance on the funds. The appellant says the judge erred in finding that no defences 
were available to her, and in finding the matter suitable for summary trial despite 
alleged errors in the expert report used to calculate the quantum of her liability. Held: 
Appeal allowed in part. No equitable defences are available. The union’s lax 
accounting and complicity in her husband’s gambling are not defences, nor is the 
appellant’s status as an “innocent” joint account holder. The change of position 
defence requires extraordinary expenditures in reliance on money received. 
Limitation defences do not apply. The judge’s reasons address the appellant’s 
concerns with the expert report. The judge did not err in proceeding via summary 
trial. However, the matter is remitted to the judge to address any questions arising 
out of a settlement between the union and its auditors. 

Reasons for Judgment of the Honourable Madam Justice Garson: 

[1] Ms. Teressa Prentice (formerly Mrs. Ford) appeals from a judgment following 

a summary trial holding her liable for money had and received in the amount of 

$890,952.25. This judgment arises from her former husband’s theft from his union, 

the respondent International Longshore & Warehouse Union Local 502 (the “Union”). 

The respondent New Westminster Longshoreman’s Holding Society (the “Holding 

Society”) acquires and holds real estate for the benefit of the Union.  

[2] The trial judge found that Mr. Ford stole $1,690,000 from the Union. The 

Union says that $890,952.25 of the stolen funds was deposited in the joint account 

of Mr. Ford and Ms. Prentice. In this proceeding, the Union seeks recovery from 

Ms. Prentice of the moneys had and received in the joint account. The Union does 

not contend that she knew the funds deposited in the account were stolen. 

Ms. Prentice defended the claim on several grounds. Briefly, they are: that there are 

equitable defences to the claim of moneys had and received which in these 

circumstances should afford her a good defence; that the Union’s claim is barred by 

expiry of the applicable limitation period; and that this action ought not to have been 
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tried by summary trial, in part because the expert accounting opinion as to the 

amounts deposited in her joint account is inaccurate. 

I. Facts 

A. Background 

[3] Mr. Ford held the position of Union secretary treasurer from October 2003 to 

August 2012. In that position, he was authorized to write cheques on the Union’s 

accounts. Although the cheques required two signatures, there was a longstanding 

practice whereby Mr. Ford would obtain cheques signed in blank by another of the 

Union’s signing officers. 

[4] Mr. Ford and Ms. Prentice were married in 2005, after living in a common-law 

relationship for over 20 years. They have adult children. 

[5] Mr. Ford became addicted to drugs, alcohol, and gambling. Between 2006 

and 2012, he spent substantial sums on gambling, using a credit card issued to him 

jointly with Ms. Prentice to pay his gambling debts. Family finances suffered. 

Between November 2007 and March 2009, the Fords had bank overdrafts of nearly 

$100,000. They were required to remortgage their home to pay down the debt. In 

order to meet obligations incurred at least partially by gambling losses, Mr. Ford 

stole Union funds. He did so principally by signing cheques payable to himself and 

“cash”, and depositing them into two bank accounts held jointly with Ms. Prentice at 

Vancouver City Savings Credit Union and the Bank of Nova Scotia. Of $1,690,000 of 

misappropriated money, the trial judge held that a minimum of $890,952.25 was 

received into these joint accounts. 

[6] Because Mr. Ford handled all family finances, Ms. Prentice was unaware of 

the stolen funds revolving through the joint accounts. Accordingly, she did not 

change her position by incurring any particular liability or by making any expenditure 

in reliance on the stolen money received into her account. Rather, the stolen money 

was mingled with funds lawfully earned by her and her husband, and was used for 
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regular family expenditures such as mortgage payments, bank debts, car payments, 

household expenses, and credit card debts (including the gambling expenditures). 

[7] Mr. Ford’s theft went undetected until August 2012, when the Union’s bank 

informed the Union’s president that it had observed suspicious transactions in the 

account. Mr. Ford eventually admitted that he stole the money to support his 

gambling problem. 

B. The Summary Trial and Judgment 

[8] The Union and the Holding Society brought an action to recover the 

misappropriated money from Mr. Ford and Ms. Prentice, which proceeded by way of 

summary trial in June and August 2013, and May 2014. As against Mr. Ford, the 

issues were whether he had stolen money from the Union, and if so, in what amount. 

As against Ms. Prentice, the question was whether she was liable for moneys had 

and received in the joint accounts, and if so, in what amount. 

[9] Mr. Ford and Ms. Prentice opposed the suitability of the matter for summary 

trial. The judge noted that while he had some reservations respecting suitability due 

to the volume of documents and challenges made to the expert opinion of the 

Union’s forensic accountant, he was ultimately persuaded that the issues were 

sufficiently narrow and the necessary facts could be found. 

[10] The first of two judgments was released on January 16, 2014 (reasons 

indexed at 2014 BCSC 65). The judge found Mr. Ford liable in fraud in the amount of 

$1,690,000. For purposes of this appeal, it is not necessary to review the judge’s 

conclusion that Mr. Ford stole the money, or the evidence supporting that finding; 

Ms. Prentice does not directly challenge it on appeal. What is clear, however, is that 

Mr. Ford was able to take advantage of the high level of trust reposed in him by his 

fellow union members, and the absence of accounting controls, to fund his 

unfortunate addiction to gambling, which in turn was fuelled by his prescription drug 

and alcohol addictions. 
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[11] In calculating the quantum of the misappropriation, the judge relied on the 

expert accounting opinion of Jennifer Blacklock, a forensic accountant. 

Ms. Blacklock opined that the amount of Union funds deposited in the joint bank 

accounts was approximately $1.7 million (at para. 32). That figure includes all Union 

cheques payable to “Rob Ford”, “Teressa Prentice” or “Cash”, and includes both 

authorized and unauthorized withdrawals. She calculated total unauthorized 

misappropriations (including amounts not deposited in the accounts) at 

approximately $1.78 million (at para. 35). Accounting for estimates of legitimate 

expenses in the report (resulting in a further deduction of $86,103.22), the judge 

assessed Mr. Ford’s net misappropriation at $1,690,000 (at para. 36). 

[12] On the issue of Ms. Prentice’s liability, the judge held that a recipient of 

moneys paid by mistake could defend a claim for moneys had and received on the 

basis that she had changed her circumstances in reliance on the mistakenly paid 

funds. However, he noted that he had no evidence that Ms. Prentice had undertaken 

special projects or financial commitments as a result of the mistakenly received 

money. He therefore adjourned the summary trial of the claim against Ms. Prentice 

to provide her with the opportunity to offer such evidence (at para. 53). 

[13] In the course of determining that Ms. Prentice was not deprived of the ability 

to defend a summary trial for other reasons, the judge rejected her submissions 

concerning alleged inaccuracies in the Blacklock report, holding that the report was 

reliable (at para. 55). Additionally, he rejected Ms. Prentice’s submission that the 

Union’s sloppy accounting practices afforded her a defence (at para. 58). 

[14] The judge issued reasons following the resumed summary trial on May 16, 

2014 (indexed at 2014 BCSC 867). He found that Ms. Prentice had not satisfied the 

requirements of the change in position defence, given that she was unequivocal in 

her evidence that she knew nothing of her husband’s misconduct, and made no 

changes to her spending habits as a result of the extra money in the accounts. 

Accepting that evidence, the judge concluded that there was no basis to consider 

the change in circumstance defence. 
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[15] The judge then calculated the quantum of her liability. To give Ms. Prentice 

the highest benefit, the Union was prepared to accept that all approved withdrawals 

made by Mr. Ford (being $706,040.26) went through the joint accounts. In 

calculating the quantum of Ms. Prentice’s liability, the judge deducted that amount, 

along with other amounts reflecting estimates in the Blacklock report and periods 

when Ms. Prentice was not a joint account holder, from the net misappropriation of 

$1.69 million (at para. 8): 

In my earlier reasons I found that the sum of $706,040.26 taken from the 
local’s accounts was authorized. I also deducted a further $86,103.22. The 
plaintiffs propose to deduct a further $4,000 because it went into the joint 
account before Mrs. Ford became one of the holders of that account. The end 
product of those calculations ($1,687,095.73 - $796,143.48) is $890,952.25. I 
accept that calculation is the minimum for which Mrs. Ford can be liable and 
that the union local is entitled to judgment for that sum. 

[16] Mr. Ford has not appealed the judgment against him. 

[17] Ms. Prentice appeals the judgment against her. 

II. Issues on Appeal 

[18] Ms. Prentice raises issues on appeal which I would frame in the following 

terms: 

a) Are there equitable defences available to Ms. Prentice that would enable 

her to resist the Union’s claim for money had and received?  

b) Did the summary trial judge err by not considering whether the Union’s 

claim was barred by expiry of the limitation period?  

c) Did the summary trial judge err in proceeding via summary trial despite 

arguments respecting the accuracy of the amount of funds Ms. Blacklock 

calculated as misappropriated? 
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III. Analysis 

A. Equitable Defences 

[19] As noted, the judge held that a valid defence to a claim of money had and 

received exists where a person is able to provide evidence of a change in 

circumstances in reliance on mistakenly paid funds.  

[20] Ms. Prentice contends that the judge construed too narrowly the available 

defences to a claim for moneys had and received. As I understand her submission, 

she says that when determining whether money paid under a mistake should be 

returned, a court should “balance the equities” between the parties. For this 

proposition, she relies on A.J. Seversen Inc. v. Qualicum Beach (Village) (1982), 

135 D.L.R. (3d) 122 (B.C.C.A.), citing Storthoaks v. Mobil Oil Canada Ltd., [1976] 2 

S.C.R. 147. She describes three potential bases for defending the action. First, she 

says that as an innocent joint account holder who was unaware of her husband’s 

fraud, she should not be held liable. Second, she submits that the circumstances 

surrounding the Union’s lax accounting, and its members’ complicity in Mr. Ford’s 

gambling, are sufficiently compelling that it would be inequitable to impose liability on 

her for a substantial portion of the loss. Third, she submits that her circumstances 

have changed in a manner that should afford her a defence. 

[21] The Union submits that the judge correctly found Ms. Prentice liable for 

money had and received by mistake. It says it had a prima facie right to recover the 

misappropriated funds, subject to Ms. Prentice proving a change in position. It says 

that to successfully establish the defence, Ms. Prentice must establish something 

akin to detrimental reliance in the form of special projects or financial commitments 

undertaken because of the receipt of the misappropriated funds. It relies on BMP 

Global Distribution Inc. v. Bank of Nova Scotia, 2009 SCC 15, in which a bank sued 

for the return of money paid out by it on the basis of a forged cheque. Deschamps J. 

concisely outlined the test for recovering money paid under a mistake of fact (at 

para. 22): 

The test laid down in Simms for recovering money paid under a mistake of 
fact (at p. 535) is straightforward: 
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1. If a person pays money to another under a mistake of fact which 
causes him to make the payment, he is prima facie entitled to recover 
it as money paid under a mistake of fact. 

2. His claim may however fail if: (a) the payor intends that the payee 
shall have the money at all events, whether the fact be true or false, 
or is deemed in law so to intend; (b) the payment is made for good 
consideration, in particular if the money is paid to discharge, and does 
discharge, a debt owed to the payee (or a principal on whose behalf 
he is authorised to receive the payment) by the payer or by a third 
party by whom he is authorised to discharge the debt; (c) the payee 
has changed his position in good faith, or is deemed in law to have 
done so. 

[22] In addressing these submissions, I will turn first to the legal underpinnings of 

a claim for money had and received, and then consider the availability of the 

defences raised on the materials filed by Ms. Prentice. 

Relationship to unjust enrichment 

[23] As a cause of action, money had and received resembles and is related to the 

right of recovery for money paid under mistake. In The Canadian Law of Unjust 

Enrichment and Restitution, (Markham: LexisNexis, 2014), the authors describe 

money had and received as a species of the writ of indebitatus assumpsit, an old 

common-law vehicle for recovering debts, whether promissory in origin or not (at 

35). See also The Law of Restitution, loose-leaf (Toronto: Canada Law Book, 2004), 

in which Peter Maddaugh and John McCamus describe the remedy as a common 

law precursor to restitution, available where money was paid by mistake, acquired 

by way of fraud, or under various forms of duress (at 4-3). Describing the roots of 

restitution in Peel (Reg. Municipality) v. Canada, [1992] 3 S.C.R. 762, the Supreme 

Court of Canada cites the following passage from Maddaugh and McCamus 

respecting the four “common counts” that developed out of the writ of indebitatus 

assumpsit (at 787): 

Of these common counts, four have come to form the basis of the vast 
majority of common law actions in quasi-contract: (i) money had and received 
to the plaintiff’s use, where money is paid directly to the defendant; (ii) money 
paid to the defendant’s use, where money is paid, not to the defendant, but to 
a third party for the defendant’s benefit; (iii) quantum meruit; and (iv) quantum 
valebat, where services or goods, respectively, are bestowed by the plaintiff 
upon the defendant. [Emphasis in original.] 
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[24] The Court in Peel went on to state that the disparate branches of 

restitutionary law found a unifying principle in the concept of unjust enrichment (at 

787). On this basis, it might be argued that money had and received has been 

subsumed in the law of unjust enrichment. I note, however, that Peel does not 

contain a definitive statement to this effect, and that courts have continued to treat 

money had and received as a distinct cause of action (see, e.g., Ileman v. Rogers 

Communications Inc., 2015 BCCA 260; Barafield Realty Ltd. v. Just Energy (B.C.) 

Limited Partnership, 2015 BCCA 421; Topouzis v. Abboud, 2012 BCCA 516 at 

paras. 8, 15).  

[25] It may be that the facts of this case fit more comfortably in an unjust 

enrichment analysis than money had and received; Ms. Prentice received a benefit, 

and the Union suffered a corresponding deprivation. However, the trial judge did not 

decide this case on the basis of unjust enrichment, nor was the question argued 

before this Court. Accordingly, the analysis that follows proceeds on the basis of the 

cause of action argued: money had and received.  

[26] I turn now to the nature of money had and received. At its most basic, money 

had and received is an action for the return of money which the defendant has 

received, but which the law says it would be unjust for him or her to keep (see A.J. 

Seversen at 126-127). In Storthoaks, the Supreme Court of Canada discussed the 

rationale underlying the right to recover money had and received as a result of a 

mistake. In explaining the rationale behind the right of recovery, the Court relied on 

Kelly v. Solari (1841), 152 E.R. 24, in which the following passage appears in the 

judgment of Parke B. (at 156-167): 

I think that where money is paid to another under the influence of a mistake, 
that is, upon the supposition that a specific fact is true, which would entitle the 
other to the money, but which fact is untrue, and the money would not have 
been paid if it had been known to the payer that the fact was untrue, an 
action will lie to recover it back, and it is against conscience to retain it; 
though a demand may be necessary in those cases in which the party 
receiving may have been ignorant of the mistake. The position that a person 
so paying is precluded from recovering by laches, in not availing himself of 
the means of knowledge in his power, seems, from the cases cited, to have 
been founded on the dictum of Bayley J. in the case of Milnes v. Duncan, 
(1827) 6 B. and C. 671; and with all respect to that authority, I do not think it 
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can be sustained in point of law. If, indeed, the money is intentionally paid, 
without reference to the truth or falsehood of the fact, the plaintiff meaning to 
waive all inquiry into it, and that the person receiving shall have the money at 
all events, whether the fact be true or false, the latter is certainly entitled to 
retain it; but if it is paid under the impression of the truth of a fact which is 
untrue, it may, generally speaking, be recovered back, however careless the 
party paying may have been, in omitting to use due diligence to inquire into 
the fact. 

[27] At p. 159, the Court clarified what is meant by circumstances where it would 

be “against conscience” for the payee to retain money:  

[Parke B.] did not purport to limit the right to recover money paid under a 
mistake of fact to cases in which it would be against conscience for the 
recipient of the money to retain it. What he did say was that where money is 
paid on the supposition that a specific fact is true which would entitle the 
other to receive it, which fact is untrue and the money would not have been 
paid if the fact had been known to be untrue, it can be recovered “and it is 
against conscience to retain it”. In other words, given the circumstances he 
outlines, it is against conscience for the recipient to keep the money paid. 

[28] Storthoaks indicates that circumstances where it would be “against 

conscience” for the payee to be required to return the money exist where the payee 

has changed its position based on the mistaken payment. In Storthoaks, the 

respondent company had been paying the appellant municipality compensatory 

royalties under two mineral leases. The company cancelled the leases, but due to an 

internal error, failed to inform its accounting department. Consequently, the company 

continued to pay royalties, eventually seeking their recovery when the error was 

discovered. Martland J., writing for the Court, concluded that the appellant 

municipality could defend the claim on the basis of a change in position. However, 

he considered the defence unavailable on the facts (at 164): 

In my opinion it should be open to the Municipality to seek to avoid the 
obligation to repay the moneys it received if it can be established that it had 
materially changed its circumstances as a result of the receipt of the money. 
Accordingly I have reviewed the evidence to ascertain whether there was 
such a change of circumstances. I have concluded that there was not. The 
evidence of Mrs. Gauthier, the secretary-treasurer of the Municipality, was 
that the moneys received from Mobil were put in the general account along 
with tax moneys to pay general everyday expenses. There is no evidence of 
any special projects being undertaken or special financial commitments made 
because of the receipt of these payments, nor that the Municipality altered its 
position in any way because these moneys were received. The mere fact that 
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the moneys were spent does not, by itself, furnish an answer to the claim for 
repayment. If the Municipality is required to refund the moneys to Mobil it will 
be in the position of having had the use of the moneys, over a period of time, 
without any obligation to pay interest. 

[29] I discuss the change in position defence in further detail below. However, I 

note briefly that in her submissions, Ms. Prentice appears to suggest that an 

analysis of money had and received engages the Court in a general balancing of the 

equities. She relies on the following passage from A.J. Seversen (at 126-127): 

…In the Storthoaks case the defendant was permitted to raise the defence of 
change of position although on the facts the court held against the defendant. 

The Storthoaks case is one concerned with money paid under mistake of 
fact. The principle that I extract from the case is that in an action for money 
had and received the plaintiff who is prima facie entitled to recover money 
paid to the defendant under a mistake of fact must submit to an examination 
of the equities between the parties. The defendant may defend himself by 
everything that shows that it would be unjust to compel him to reimburse the 
plaintiff either in whole or in part. 

[30] In my view, this passage does not invite the Court to undertake a loose 

examination of what might be fair. To the extent that the equities are considered in 

cases of money had and received, the jurisprudence indicates they are considered 

in assessing change of position defence. In that context, the Court is required to 

consider if it would be inequitable to require repayment because of the manner in 

which the recipient has relied on the funds paid by mistake. This approach is 

reflected in Storthoaks (as described above), and also in A.J. Seversen. In A.J. 

Seversen, there was a finding that the respondent developer had paid money to the 

appellant village under practical compulsion. The Court declined to order return of 

the money on the basis that the village had spent it on improvements to the water 

system, benefitting the plaintiff’s land and making it marketable. 

[31] Having described the basis of the action, I turn next to three defences that 

Ms. Prentice contends should relieve her of liability. 
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Is an “innocent” joint account holder liable to return money had 
and received? 

[32] The Union relies on Two-Tyme Recycling Inc. v. Woods, 2010 ONSC 5672 as 

support for the proposition that an innocent joint account holder may be held liable 

for money had and received. 

[33] Two-Tyme Recycling involved the misappropriation of funds from accounts 

held by the plaintiff company into accounts held by its part-owner and his family 

members. The primary perpetrator of the fraud was Darlene Woods, wife of the part-

owner, Ronald Woods, and an employee of the plaintiff. Among those family 

members who received funds were Ronald Woods’ parents, Ralph and Patricia 

Woods. In total, $14,200 was transferred to an account held jointly by Ralph and 

Patricia Woods, while $6,300 was transferred into an account held jointly by Ralph, 

Patricia, Ronald and Darlene Woods. Both Ralph and Patricia Woods professed no 

knowledge of the misappropriations (at paras. 40, 41).  

[34] The plaintiff sought relief for fraudulent conversion as against Darlene Woods, 

and fraudulent conversion or breach of fiduciary duty or knowingly assisting breach 

of fiduciary duty as against the remaining family members. Alternatively, it sought 

summary judgment for a tracing at law and all monies had and received by them.  

[35] The court granted judgment on the alternative grounds. After reviewing the 

definitions of tracing and money had and received, the court said the following: 

[47] In this case, all of the funds in the plaintiff’s TD account were the 
property of the plaintiff: …$14,200 was transferred directly to Ralph and 
Patricia’s joint account; and $6300 was transferred directly to the Darlene, 
Ron, Ralph and Darlene’s [sic] joint account. 

[48] The fact that such defendants may have had other funds in their 
accounts does not destroy the claim for tracing. It does not prevent proof that 
the money they received was the plaintiff’s money. 

[49] Judgment shall accordingly issue against … Ralph and Patricia, jointly 
and severally, for $20,500 ($14,200 + $6,300). 

[Emphasis added.] 
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[36] It seems implicit in the foregoing that money deposited into a joint account is 

money “received” by all account holders for the purposes of money had and 

received.  

[37] This conclusion is supported by the result in Credit Suisse (Monaco) SA v. 

Attar, [2004] EWHC 374, where the defendant wife, who professed to be unaware of 

a misappropriated cheque that was deposited by her husband into a joint account, 

was held liable in restitution. The funds were used for, among other things, payment 

of existing debts. At trial the husband asserted that the wife was unaware of the 

existence of the cheque until after the problems associated with it became clear. 

Although Monegasque law applied to the action, the court addressed the application 

of English law and the change in position defence to the wife’s circumstances. It held 

that the defence was of no assistance, because the wife, being unaware of the 

misappropriation, could not have changed her position in reliance on it. Inherent in 

this conclusion was the conclusion that the wife’s status as an innocent joint account 

holder did not afford her a defence. 

[38] The result in Credit Suisse is consistent with the notion that a joint account  

holder willingly takes on the risk that the other will draw on funds in the account (see: 

Lord Goff of Chievely and Gareth Jones, Goff & Jones: The Law of Restitution 

(London: Sweet & Maxwell, 2007) at 4-021). 

[39] In summary, it is my conclusion that the cause of action for money had and 

received is available in circumstances where the money was paid into a joint 

account, regardless of the lack of knowledge of the innocent joint account holder. I 

would not accede to the argument that Ms. Prentice cannot be held liable for money 

had and received because she is an innocent joint account holder. 

Does the Union’s carelessness afford a defence? 

[40] Ms. Prentice says that the members of the Union executive were complicit 

and actively participated in Mr. Ford’s gambling. She submits that their participation, 

combined with their lax accounting practices, contributed to her husband’s theft. Her 

submission, as I understand it, is that while the Union executives did not know of 
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Mr. Ford’s theft, they created an environment of such risk that Ms. Prentice ought 

not to be held liable for a theft largely caused by their own conduct. 

[41] In my view, this “carelessness” defence cannot succeed. First, it must be 

recalled that this cause of action is nearly always based on conduct of the plaintiff 

that is said to be mistaken. In cases of money had and received by mistake, the 

plaintiff nearly always bears some degree of fault, but is entitled to the return of 

money because it would generally be against conscience to permit the recipient to 

keep money he or she was never entitled to. There is no authority for the proposition 

that carelessness precludes a payor from reclaiming mistakenly paid money. On the 

contrary, the authorities indicate that such carelessness is not a factor. 

[42] In RBC Dominion Securities v. Dawson (1994), 111 D.L.R. (4th) 230, [1994] 

N.J. No.22 (C.A.), the Newfoundland Court of Appeal held that carelessness does 

not in and of itself disentitle the payor to recovery (at para. 27): 

The trial judge, in this case, appeared to be greatly influenced by his finding 
that the appellant had been negligent. I do not interpret the trial judge’s words 
as a finding that the tort of negligence had been established. Rather, he was 
recognizing the presence of carelessness on the part of the payor. However, 
as Parke B. stated in Kelly v. Solari, supra, money paid under a mistake of 
fact “may, generally speaking, be recovered back, however careless the party 
paying may have been, in omitting to use due diligence to inquire into the 
fact”. (See also Royal Bank v. The King, [1931] 2 D.L.R. 685.) The 
carelessness of RBC should not have prejudiced its right to the return of the 
money. 

[43] Similarly, in Credit Suisse, the conduct of the banker (which could be 

described as negligent and in disregard of accepted banking practices) led to the 

mistaken payment. However, the court noted “that negligence, if any, on the part of 

Credit Suisse would not afford [the payee] Mr. Attar a defence to this claim” (at 

para. 93).  

[44] I would not accede to this argument. 



International Longshore & Warehouse Union Local 502 v. Ford Page 16 

Did Ms. Prentice change her position in a manner that affords her 
a defence? 

[45] As already explained, a defendant may successfully resist an action for 

money had and received on the basis of change in position. The defence has been 

defined in various ways.  

[46] As noted, in Storthoaks, the Court said that a defendant may resist an action 

for money mistakenly paid on the basis that the defendant has “materially changed 

its circumstances as a result of the receipt of the money” (at 164). More recently, the 

House of Lords recognized the existence of the defence in Lipkin Gorman (a firm) v. 

Karpnale Ltd, [1991] 2 A.C. 548, relying in part on the Supreme Court’s decision in 

Storthoaks. Lord Goff defined the defence as “available to a person whose position 

has so changed that it would be inequitable in all the circumstances to require him to 

make restitution, or alternatively to make restitution in full” (at 580). 

[47] The elements of the defence are said to consist of: (1) an exceptional (or 

material) expenditure; (2) incurred in reliance upon a payment/enrichment and (3) in 

good faith (see: Mitchell McInnes, The Canadian Law of Unjust Enrichment and 

Restitution, (Markham: LexisNexis, 2014) at 1503; Storthoaks at 164). 

[48] The authorities are clear that the first criterion requires something more than 

the mere spending of mistakenly received funds. As noted, in Storthoaks, the Court 

found that the defence was unavailable in the absence of evidence of special 

expenditures or financial commitments. It said the following (at 164): 

There is no evidence of any special projects being undertaken or special 
financial commitments made because of the receipt of these payments, nor 
that the Municipality altered its position in any way because these moneys 
were received. The mere fact that the moneys were spent does not, by itself, 
furnish an answer to the claim for repayment. [Emphasis added.] 

[49] The House of Lords recognized the availability of the defence in Lipkin 

Gorman, relying in part on the Supreme Court’s decision in Storthoaks. In Lipkin 

Gorman, one of the partners of the plaintiff firm was a compulsive gambler who 

withdrew funds from the firm’s client accounts to fund his gambling at the 
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defendant’s club. While in theory not strictly a mistaken payments case (since as 

here the plaintiffs were victims of a theft), the claim was framed and treated as a 

personal claim for money had and received. The defendant sought to defend the 

claim on the basis of a detrimental change in position. Lord Goff emphasized that 

“the mere fact that the defendant has spent the money, in whole or in part, does not 

itself render it inequitable that he should be called upon to repay, because the 

expenditure might in any event have been incurred by him in the ordinary course of 

things” (at 580). Importantly, Lord Goff also noted that the defence does not give a 

court “carte blanche to reject a claim simply because it thinks it is unfair or unjust in 

the circumstances to grant recovery” (at 579).  

[50] In RBC Dominion Securities, the Newfoundland Court of Appeal withheld the 

defence where the recipient of the money at issue used a portion of it to pay down 

her credit card debt and to pay back money borrowed from members of her family. 

Because the debts had to be paid in any event, their satisfaction did not constitute a 

change in position (see also: Scottish Equitable plc v. Derby, [2001] 3 All E.R. 818 at 

827 (C.A.)). 

[51] It will be seen from the foregoing discussion that a defendant who is unaware 

of a mistakenly received payment cannot claim to have changed his or her 

circumstances based on that payment. Thus in Credit Suisse, the defendant wife 

was unable to avail herself of the defence because of the absence of a causal link 

between the mistaken receipt of the misappropriated cheque, and any purported 

change in position (at para. 98). 

[52] In the case at bar, the judge adjourned the summary trial in order to afford 

Ms. Prentice the opportunity to tender evidence and argue that she had changed her 

position in reliance on the misappropriated funds. Following the conclusion of the 

second portion of the trial, the judge held that Ms. Prentice had not proven that she 

had changed her position, as that term is used in the authorities I have discussed. In 

particular, he noted the following evidence from her examination for discovery: 

366 Q. You’re agreeing with me that you did not -- you never relied on 
the tainted union funds? 
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 A. Correct 

367 Q. Okay. Now, and I think against, I think I know what your 
answer’s going to be, but you were never aware of a -- I’ll put in 
quotes -- a “windfall” coming into your account from the union and 
then spent that windfall knowing it had come in; correct? 

 A. No. 

368 Q. That never happened? 

A. Correct 

[53] I do not agree with Ms. Prentice that the judge erred in dismissing her claim 

on the basis she had not proven a change in her position. This defence does not 

involve a general balancing of the equities in the sense Ms. Prentice contends. I 

understand her to argue that the Union’s misconduct should be weighed against her 

own innocent conduct. That submission, although one garnering considerable 

sympathy, does not afford her a legal defence.  

[54] Large sums of money were “mistakenly” deposited to Ms. Prentice’s joint 

account. To avail herself of the change in position defence, she was obliged to show 

that, in reliance on the receipt of those funds, she changed her position through 

extraordinary expenditures or the assumption of extraordinary financial obligations. 

Instead, Ms. Prentice’s evidence was that she carried on as before. The funds were 

used to pay various family debts in the usual and ordinary course, including 

payments to the jointly held Visa. I would not accede to this ground of appeal. 

B. Limitation Defence 

[55] Ms. Prentice argues that the judge erred in refusing to permit her to make 

submissions in support of her position that the Union’s claim was statute barred 

because of the Limitation Act. She does not, however, specify which Limitation Act 

would apply, nor is a limitation defence pled in her Response to Amended Civil 

Claim, which was prepared by counsel. 

[56] The reasons for judgment are silent on any limitation questions. The Union 

says that Ms. Prentice first raised this defence in May 2014, on the last day of the 

summary trial. The Union contends that a limitation defence is an affirmative defence 
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that must be pleaded: Chouinard v. Army & Navy Dept. Store Ltd., 2008 BCCA 353 

at para. 5; Supreme Court Civil Rules, R. 3-7(12)(a). Accordingly, it says that it was 

not an error for the summary trial judge not to consider it. 

[57] In any event, the Union says a six-year limitation period would be applicable 

under the Limitation Act, R.S.B.C. 1996, c. 266. The theft occurred between July 

2006 and August 2012. The Notice of Civil Claim was filed on September 26, 2012. 

If Ms. Prentice had pleaded that the claim was statute barred, the Union says that it 

would have raised the postponement provisions of the Act to capture the three 

months which may have fallen outside the limitation period. I agree with the Union 

that the concealment of Mr. Ford’s fraud would have comfortably afforded the Union 

a postponement of the commencement of the limitation period, even assuming one 

was required. 

[58] I would not accede to this ground of appeal. 

C. Quantum 

[59] Ms. Prentice takes the position that this matter was not suitable for summary 

disposition and should have been resolved by way of a conventional trial. The basis 

for this submission relates to alleged inaccuracies and inadequacies in the Blacklock 

report, affecting the quantum of her liability. Ms. Prentice submits that she should 

have been afforded the opportunity to cross-examine Ms. Blacklock on her report. 

[60] In response to the general submission that this matter was not suitable for 

summary trial, the Union notes that the decision to proceed with a summary trial is a 

discretionary decision entitled to deference: Gichuru v. Pallai, 2013 BCCA 60 at 

paras. 33-34. It says that the trial judge specifically considered the suitability of the 

matter for summary trial, and concluded that he could find the facts necessary to 

decide liability, and that it would not be unjust to do so. It says that the decision on 

suitability was not clearly wrong, and therefore should not be overturned. 

[61] In summary, Ms. Blacklock calculated fraudulent withdrawals as follows: 
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Total withdrawals and payments to 
Ford 

$2,482,143.48 

Approved withdrawals ($ 706, 040.26) 

Net unapproved withdrawals from 
Union accounts 

$1,776,103.22 

 

[62] The total funds deposited to the two joint accounts are: 

Total funds deposited to joint 
accounts 

$1,687,095.73 

Approved withdrawals ($ 706,040.26) 

Net deposit to joint account of 
unauthorized withdrawals 

  $981,055.47 

Amount of discount ordered by 
judge 

($86,103.22 + $4,000) 

Net amount deposited to the joint 
account 

$ 890,952.25 

 

[63] As I understand her argument, Ms. Prentice says that a number of factors 

were either overlooked or miscalculated, resulting in an overstatement of the amount 

of her liability. In summary, she says: 

a) Ms. Blacklock did not have access to the Union’s financial documents. I 

note that the appendices to the report indicate that Ms. Blacklock did have 

access to the records. 

b) Ms. Blacklock incorrectly assumed that Mr. Ford had the only bank debit 

card issued by the Union. 

c) There are discrepancies in the evidence Ms. Blacklock relied on regarding 

the authorized and paid gross salaries for Union officers, car allowances, 

and vacation pay. 
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d) Many Union expenses, such as death benefits, individual loans, 

reimbursement for travel, and purchases of liquor for social events were 

habitually paid by Mr. Ford in cash, with Union approval, but were 

incorrectly accounted for by Ms. Blacklock as unauthorized. 

e) Ms. Blacklock did not reconcile her report to the Union’s financial 

statements which, despite the theft, showed a profit, casting doubt on the 

calculations. 

f) Ms. Blacklock failed to factor in Mr. Ford’s sick pay, which was “topped up” 

by the Union during the lengthy time he was on sick leave. Accordingly, 

she says that the report underestimates his “authorized withdrawals”. 

g) Ms. Blacklock did not factor into her calculations the fact that deposits to 

the joint accounts were sometimes immediately withdrawn, and the fact 

that the deposits shown in the bank account statements do not always 

reconcile with the deposit books maintained by the Union. This analysis is 

contained in what Ms. Prentice refers to as a “Pivot” table.  

[64] Ms. Prentice’s Pivot table identifies “cheque discrepancies” where Union 

cheque amounts do not appear to match deposit amounts as set out in the 

statements for her jointly held Vancouver City Savings Credit Union account. 

Because the statements do not break down the composition of deposits or list 

cheque numbers, Ms. Prentice appears to have matched cheques to deposits by 

comparing cheque amounts with amounts deposited on or around the day a cheque 

was written. The purported discrepancies exist in the difference between the value of 

a cheque and the value of a deposit. I understand Ms. Prentice to argue that 

because the composition of a deposit cannot be calculated, it is not possible to say 

what amounts she had the benefit of. She also argues that while certain cheques 

were nominally deposited, in the sense that they were stamped by the bank and 

passed through her joint account, she did not receive the benefit of money because 

it was in some cases immediately withdrawn. 
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[65] If I understand her argument and the Pivot table correctly, it seems to me that 

the quantum of alleged discrepancies is little more than $10,000. This amount would 

be accommodated by the judge’s contingency reduction of $86,103.22. 

[66] Other than the calculation in the Pivot table, Ms. Prentice makes no attempt 

to quantify in dollar amounts the significance of the problems she identifies with the 

Blacklock report. She did not tender her own expert accounting report. She says a 

Mareva injunction prevented her from accessing sufficient funds to mount a proper 

defence. Despite the absence of such a report, Ms. Prentice submits that she raised 

sufficient arguments that the judge ought not to have proceeded with the summary 

trial, or should have at least afforded her the opportunity to cross-examine 

Ms. Blacklock. On appeal, she says that this Court should order a new trial to permit 

her to challenge the quantum of her liability. 

[67] The Union contends that Ms. Prentice repeats on appeal the same arguments 

made and rejected at the summary trial. The Union says the judge accepted the 

Blacklock report as reliable, and nevertheless applied significant discounts to 

Ms. Prentice’s benefit. 

[68] The judge’s reasons in relation to the inadequacies Ms. Prentice alleges are 

brief: 

[55] In dealing with the merits of the plaintiffs’ claim, Mrs. Ford criticizes 
the Blacklock report. I have heard extensive submissions by Mrs. Ford on her 
view of the alleged inadequacies of the Blacklock report. I do not accept her 
criticisms as valid. In my opinion the report is reliable. 

[69] The judge did not specifically identify the “inadequacies” referred to, or set out 

his basis for rejecting them. He did, however, touch on some of these accounting 

issues when addressing Mr. Ford’s liability in fraud. In summary, the judge made the 

following findings: 

a) The Union’s lax accounting practices, including the practice of pre-signing 

cheques and dealing in large amounts of cash did not amount to a 

defence for Mr. Ford (see January reasons at paras. 12, 13, 58). 
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b) He rejected the following as explanations for Mr. Ford’s conduct (at 

para. 21): 

i. that he cashed cheques for Union members, and therefore had to 

keep cash on hand in the Union office, which he did by cashing 

cheques in his own name; 

ii. that he frequently loaned Union money to members, and also 

partook of those loan services himself (see also paras. 27-29, 39); 

iii. that he often paid Union expenses with his personal credit card, 

and repaid himself with Union cheques; and 

iv. that he made substantial liquor purchases for Union events, and 

repaid himself with Union cheques. 

c) The judge rejected Mr. Ford’s evidence where it conflicted with the 

evidence of other witnesses (at para. 56). 

d) Mr. Ford did not expressly deny making deceitful bookkeeping entries (at 

para. 57). 

[70] The same objections to the reliability of the accounting report that are made 

on appeal were made before the trial judge. Although the judge dismissed 

Ms. Prentice’s criticisms in their entirety rather than dealing with each separately, his 

reasons for doing so are evident when his judgment is read as a whole. As is 

apparent from the foregoing summary, the majority of the issues Ms. Prentice raises 

before this Court are addressed through the judge’s findings respecting Mr. Ford’s 

liability. To the extent that Ms. Prentice raises any arguments respecting the 

Blacklock report’s reliability that were not addressed directly or indirectly in the 

judge’s reasons, I am not persuaded that they would materially affect her liability 

beyond the contingency deduction already applied by the judge. 

[71] In summary, it is my view that the judge did not err in accepting the Blacklock 

report as reliable, or in finding this matter suitable for summary trial. 
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IV. Conclusion 

[72] The judge did not err in rejecting the applicability of the change of position 

defence, nor were there other equitable or limitation defences that ought to have 

afforded Ms. Prentice a defence to the Union’s claim of money had and received. 

The judge did not err in finding that this action was suitable for summary trial, nor in 

rejecting Ms. Prentice’s challenge to the reliability of the Blacklock report.  

[73] Ms. Prentice also argues that the Union received $1.3 million in settlement of 

a separate action against its auditors, and that the amount recoverable from her 

should be offset to some extent as a result. Recovery from the auditors may well be 

a relevant consideration. However, the question of potential double recovery in this 

case was not fully argued at trial or on appeal. In my view, it must be remitted to the 

trial judge. I would not decide it on the limited basis on which it was argued. 

 
V. Disposition 

[74] I would allow the appeal, but only to the extent of remitting the question of any 

issues arising from settlement with the auditors. Otherwise, the appeal is dismissed. 

“The Honourable Madam Justice Garson” 

I agree: 

“The Honourable Mr. Justice Groberman” 

I agree: 

“The Honourable Madam Justice Fenlon” 


