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INTRODUCTION 

[1] This dispute relates to the assessment of damages arising from the plaintiff’s 

temporary loss of use of a luxury automobile. 

[2] The plaintiff’s 2005 Ferrari F430 F1 (the “Ferrari”) was damaged on May 28, 

2013, while it was being serviced at the defendant’s automotive dealership and 

service centre. The defendant concedes that the damage was sustained as a result 

of its negligence. Through an unfortunate series of circumstances, the defendant did 

not return the plaintiff’s Ferrari to him for some seven months. 

[3] The plaintiff initially sought damages for repair costs, loss of value to the 

Ferrari, and loss of use of the Ferrari. Commendably, the parties resolved the issue 

of damages for repair costs and accelerated depreciation of the Ferrari’s value prior 

to trial. The sole issue left for determination is the assessment of damages for loss 

of use. To this end, the plaintiff seeks damages in the amount of $85,000. The 

defendant suggests an award of $5,000 would be appropriate. 

[4] Before turning to the analysis, it is necessary to identify the parties, 

summarize the pertinent facts, and review the applicable legal principles. 

FACTS 

[5] Many of the essential facts are not in contention. 

The Parties 

[6] The plaintiff, Dr. Lawrence Miller, is a clinical psychologist and was, at all 

material times, either in his personal capacity, or through a professional corporation, 

the owner of the Ferrari. The plaintiff is a passionate Ferrari enthusiast.  

[7] The defendant, Brian Ross Motorsports Corp. dba Ferrari Maserati of 

Vancouver, is an automotive dealership and service centre. As the name suggests, 

the defendant is associated with the luxury vehicle brands Ferrari and Maserati. 
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The Collision 

[8] On May 22, 2013, the plaintiff took his Ferrari into the defendant’s dealership 

for its annual service which was performed by a Ferrari-certified technician 

employed by the defendant. 

[9] On May 28, 2013, the technician road-tested the Ferrari as part of the quality 

control element of the annual service. Unfortunately, during the course of the road 

test, the technician made contact with a delivery truck parked in a laneway, which 

caused damage to the Ferrari. The defendant admits liability for the ensuing 

damage. 

Post-Collision Events 

[10] The defendant’s general manager, Mark Edmonds, explained that after the 

collision he took immediate steps to contact No. 1 Collision, a professional 

automotive repair shop. The defendant sought a quote and an estimate of the time it 

would take to make the required repairs. The Ferrari was taken to No. 1 Collision 

without the plaintiff’s authorization. 

[11] On May 29, 2013, a representative of the defendant advised the plaintiff by 

telephone that his Ferrari had been damaged and that they would repair the 

damage. The plaintiff, who was out of town at the time, instructed the defendant’s 

personnel not to perform any work on the Ferrari until he had the opportunity to 

observe the damage first hand.  

[12] On May 30, 2013, a representative of the defendant accompanied the plaintiff 

to No. 1 Collision to view the Ferrari. The plaintiff was shocked at the extent of the 

damage which he had initially understood to be “a scratch”. The Ferrari was 

damaged down the length of the passenger side, including damage to the rims and 

the passenger side mirrors. As it turns out, the cost of the repairs was $35,644.04. 

[13] The plaintiff was dissatisfied with the choice of No. 1 Collision as the repair 

shop. He was concerned that it was not a “factory-authorized” facility to perform 

repairs on Ferraris. He wanted to explore alternatives which he felt were more 
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appropriate. Throughout June 2013, the plaintiff contacted a number of Ferrari 

dealerships and repair shops throughout North America to inquire about superior 

options for the repair of the Ferrari. 

[14] Through June into mid-July 2013, the plaintiff and representatives of the 

defendant discussed the possibility of trading in the Ferrari for a newer model. I find 

it was reasonable for the plaintiff to pursue this option and to delay having his Ferrari 

repaired. In any case, those negotiations were not fruitful, and the proposed 

alternative vehicle was ultimately sold by the defendant to a third party. 

[15] In June 2013, the plaintiff attended at No. 1 Collision and was upset to 

discover his Ferrari was parked outside and exposed to the elements. On June 24, 

2013, counsel for the plaintiff wrote to defendant’s counsel to reiterate the plaintiff’s 

instructions that no work was to be performed on the Ferrari by No. 1 Collision. 

Further, counsel demanded that the Ferrari be parked indoors or covered 

appropriately. 

[16] On July 19, 2013, the plaintiff filed the Notice of Civil Claim in this action. It 

was served on the defendant on July 22, 2013. 

[17] On July 23, 2013, a representative of the defendant contacted the plaintiff 

attaching a service invoice for the tune-up and annual service. Mr. Edmonds 

maintains that the employee who issued this invoice did so without his knowledge. In 

any event, on July 24, 2013, a representative of No. 1 Collision, on instructions from 

the defendant, advised the plaintiff by email that he would not be able to pick up the 

Ferrari until the service invoice had been paid. The plaintiff sent a reply email that he 

had no intention of paying any such invoice.  

[18] On July 24, 2013, No. 1 Collision returned the Ferrari to the defendant’s 

premises and it was placed in a secure parking facility. On that same day, counsel 

for the plaintiff wrote to defendant’s counsel confirming his position that the 

defendant was not entitled to payment of its invoice. Further, counsel requested that 
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the defendant contact him regarding making arrangements for the plaintiff to retrieve 

the Ferrari. 

[19] Through a series of unfortunate events, the Ferrari was not returned to the 

plaintiff for several months. It is uncontroversial that the damaged Ferrari remained 

in the defendant’s possession until December 18, 2013, at which time the plaintiff 

retrieved his Ferrari from the defendant’s premises. 

The Subsequent Repair of the Ferrari 

[20] When the Ferrari was released to the plaintiff in December 2013, it had not 

yet been repaired. 

[21] The plaintiff explored several potential repair shops in early 2014. He also 

explored the possibility of retaining an Albertan repair shop, an authorized repair 

shop in California, and a repair shop in Redmond, Washington. None of these shops 

turned out to be a viable option for the plaintiff. 

[22] Subsequently, on or about February 4, 2014, the plaintiff retained Korva 

World Class Collision in Vancouver to provide an estimate regarding the required 

repairs. The plaintiff elected to proceed to have the Ferrari repaired at that facility. 

However, because of their workload, the plaintiff was not able to bring the Ferrari in 

for repairs until March 21, 2014. The repaired Ferrari was returned to the plaintiff on 

May 9, 2014. 

Rental Possibilities 

[23] Mr. Stirrat was called by the plaintiff. He operates the Vancouver Car Club, a 

virtual enterprise which facilitates fractional ownership of exotic and ultra-luxury 

vehicles. The Vancouver Car Club does not own any the vehicles in its own right.  

As an ancillary aspect of its main business, it also facilitates rentals of vehicles and 

acts as a “middle man”; connecting interested renters with suitable vehicles owned 

by private parties. The Vancouver Car Club is not involved in any actual rental 

transactions. 
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[24] In 2013 and 2014, the Vancouver Car Club website advertised a 2007 F430 

Ferrari Spider convertible. The daily rental rate for the vehicle was $1,250. In 

addition, renters would be required to pay $99 per day for insurance coverage and a 

deposit of $2,500. The vehicle was also available for rental at a monthly rate of 

$9,381. Mr. Stirrat conceded that he could not say for sure whether the rental rate 

advertised on the Vancouver Car Club website had ever been realized. 

[25] The plaintiff did not contact Mr. Stirrat regarding rental possibilities nor did he 

rent a comparable vehicle in the period during which the Ferrari was damaged. 

Overview of the Plaintiff’s Claim for Loss of Use  

[26] The plaintiff’s work as a clinical psychologist includes meeting with clients and 

preparing reports. He rents office space on an as-needed basis in the lower 

mainland where he meets with clients on average 10 to 15 hours per week. He also 

maintains a home office where he works 30 to 35 hours per week. The plaintiff 

travels for work purposes. At trial, he estimated that he had taken three to four work 

trips, of approximately one week each, within the preceding 12 months. In addition, 

he travelled for holidays, stating that he took a holiday for one week to Hawaii and 

several weekend trips. 

[27] The plaintiff owns several vehicles. His primary vehicle for transportation, 

including for commuting to work, is an Acura which he purchased in 2002. In 

addition, the plaintiff owns two motorcycles and the Ferrari. One motorcycle is stored 

in Ottawa for purposes of transportation when he is there on business. The other is 

kept in Vancouver, and the plaintiff drives it for pleasure, primarily during the 

summer months. 

[28] The Ferrari is insured for “pleasure use” and not as a commuter vehicle. 

However, under this insurance policy, the plaintiff is entitled to use it for work 

purposes up to a maximum of six days per month. The plaintiff indicated he rarely 

does so. The plaintiff drives the Ferrari all-year-round when the weather is suitable, 

but he does not drive it in the rain. He estimated that in the first year he owned the 
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Ferrari, he drove it approximately 20 days per month, but acknowledged that he 

drove it less frequently in the winter.  

[29] The plaintiff, who is unmarried, with no children, purchased the Ferrari in 

November 2011. He derives great joy from driving his Ferrari which he described as 

a “work of art” and a “pure pleasure vehicle’. The plaintiff explained that driving the 

Ferrari is his preferred pastime from which he derives his peace of mind; the activity 

constitutes a form of stress relief for him .The plaintiff is engaged in a community of 

likeminded car enthusiasts, and attends automotive shows. It is clear that the plaintiff 

enjoys the social elements associated with ownership of a Ferrari. 

[30] According to the plaintiff, renting a vehicle would be no substitute for the very 

special “pride of ownership” of the Ferrari. 

ISSUE 

[31] It is common ground that the retention of the Ferrari by the defendant was 

wrongful, and that the plaintiff is entitled to damages for the loss of use of the 

Ferrari.  

[32] The essential issue for determination is the quantum of damages to be 

assessed for the plaintiff’s loss of use of the Ferrari. 

POSITION OF THE PARTIES   

The Plaintiff 

[33] The plaintiff framed his claim in negligence. In his pleadings, he also alleges a 

breach of the contract of bailment. 

[34] At trial, I raised with counsel whether the claim was properly framed as a 

claim in detinue. Counsel addressed this point in supplemental submissions. The 

essence of their submissions was that the assessment of damages is not materially 

different however the claim is framed. 
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[35] The plaintiff’s primary contention is that, despite having suffered no pecuniary 

loss, the appropriate approach for the assessment of damages is to consider the 

cost for renting a similar Ferrari over a one-year period. The plaintiff calculates one 

year’s loss as $112,572, based on a rental rate of $9,381 per month. However, the 

plaintiff acknowledges that there are contingencies which the court should consider 

and that, and “all factors being considered”, an appropriate award would be $85,000. 

Such an award, the plaintiff assert, is commensurate with his investment in the 

Ferrari and his special experience of driving it. He emphasizes that he was deprived 

of the experience of driving his Ferrari through the summer of 2013. 

The Defendant 

[36] The defence did not take a technical position on the adequacy of the plaintiff’s 

pleadings; they concede that the plaintiff is entitled to damages for loss of use of the 

Ferrari. However, they underscore that the award must be reasonable in all the 

circumstances of the case.  

[37] The defendant’s essential submission is that the quantum of damages sought 

by the plaintiff is unreasonable. They point out that the plaintiff purchased the Ferrari 

for $134,288 in 2011. An award of $85,000 would equate to almost two-thirds of the 

total purchase price of the Ferrari. 

LEGAL FRAMEWORK 

[38] It is common ground that the authorities establish that a person who has been 

wrongfully deprived of the use and enjoyment of a chattel will, in appropriate 

circumstances,  be entitled to damages, even where they suffered no tangible 

pecuniary loss: “The Mediana”, [1900] A.C. 113 (H.L.); Kerbel v. Fisher, [1981] 

B.C.J. No. 1514 at para. 29; Sabo v. Canada (Attorney General), 2013 YKCA 2 at 

para. 82. 

[39] This proposition that a plaintiff is entitled to damages for loss of use of a 

chattel is derived from the decision of the House of Lords in “The Greta Holme”, 

[1897] A.C. 596. In that case, the House of Lords concluded that the harbour 
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authority was entitled to recover damages for the loss of use of a dredger, despite 

having incurred no pecuniary losses or replacement expenses. This principle was 

applied shortly thereafter in The Mediana, a decision which also concerned 

deprivation of the use of a vessel.  

[40] The weight of the authorities in British Columbia endorses a cautious 

approach to the assessment of damages for loss of use. The authorities 

demonstrate divergent approaches taken by B.C. courts in determining whether an 

award for loss of use of a non-profit-generating chattel ought to be made, and how 

such damages should be quantified.  

[41] The Court of Appeal in Vancouver Ice & Storage Company v. British 

Columbia Electric Railway Company, [1927] 1 W.W.R. 631 (B.C.C.A.) reversed the 

trial judge’s award for damages for loss of use of a truck. On appeal, the Court 

cautioned that the particular facts of The Greta Holme and The Mediana must be 

carefully scrutinized. The Court stated that in order to come within those authorities, 

the plaintiff in the case under consideration would have had to show that the 

depreciation of the damaged truck delayed it in its work or otherwise caused 

damage: at 634. The evidence established that the plaintiff in Vancouver Ice & 

Storage Co. had intended to have the damaged truck repaired in any event. 

Accordingly, the Court disallowed the award for loss of use. 

[42] In Kerbel, Hinds J. considered the application of the principles regarding loss 

of use in respect of a plaintiff owner of a Mercedes Benz which was damaged in an 

accident. The car was unavailable to him for a period of about three months. 

Hinds J. declined to award damages for loss of use, on the basis that the plaintiff 

was away for a significant portion of the repair time and, in any case, he did not 

regularly drive the vehicle during the winter months and in inclement weather. 

[43] In Duckworth v. Armstrong (1996), 29 C.C.L.T. (2d) 239 (B.C.S.C.) the 

plaintiff’s vintage Camaro, which he kept in pristine condition, was damaged in an 

accident. The evidence established that the plaintiff used the vehicle during the 

summer months, and stored it, uninsured, on blocks during the wintertime. In 
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December, while the vehicle was in the shop for repairs, it was stolen. The Camaro 

was never recovered.  

[44] With respect to the plaintiff’s claim for loss of use of the Camaro, the court 

noted that at the time the vehicle was stolen, it would have been stored for the winter 

and thus the plaintiff would not be driving it in any event until the spring. The court 

assessed general damages of $1000 for loss of use and stated as follows: 

… Although there is evidence that he did not replace the Camaro, there is no 
evidence of what he used for transportation, or of any costs he had for 
transportation as a result of loss of the use of the Camaro. In any event, 
I consider that the period from the time of the loss until the spring, when he 
would normally have been using the vehicle, was a reasonable time in which 
to make alternate arrangements for transportation, and I thus make no award 
for additional costs arising from the loss of the Camaro. However, the case 
law does establish that where, as a result of negligence of the defendant, the 
plaintiff loses the use of a chattel, the plaintiff is entitled to recover general 
damages: No. 7 Steam Sand Pump Dredger (Owners) v.  “Greta Holme” 
(The) [1897] A.C. 596 (H.L.); Basted v. Grafton [1948] 1 W.W.R. 614 (B. C. 
County Court). There is no doubt the plaintiff sustained a loss of enjoyment of 
the vehicle, which was his pride and joy. I thus award $1,000 general 
damages for loss of use. 

[45] The most recent consideration provided by the parties is the decision of 

Mr. Justice Grauer in Signorello v. Khan, 2010 BCSC 1448. In that case, the lessee 

of a rare luxury Mercedes Benz sought damages for loss of use as compensation for 

being deprived of the use of the vehicle for two months, while it was repaired after 

an accident. The plaintiff argued that while the vehicle was unavailable to him in the 

automotive shop, he nonetheless had to maintain his lease payments. The court 

noted the plaintiff did have the use of a replacement Mercedes for part of the 

material time period, and that that the plaintiff was also out of the city on business for 

approximately half of the material time period. The court awarded the plaintiff $3,000 

for loss of use. 

[46] In S.M. Waddams, The Law of Damages, loose-leaf, 4th ed. (Toronto: 

Canada Law Book, 2004) the author notes that the jurisprudence is unsettled 

regarding the scope of the entitlement to recovery for loss of use and methodologies 

for assessing those damages. He concludes that the assessment of damages for the 
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loss of use for a “non-profit making chattel” ultimately turns on “the basis of 

convenience of assessment”. 

[47] In summary, the determination of appropriate quantum of damages for loss of 

use is primarily a fact-driven analysis. While the authorities are instructive they 

provide general guidance only. The legal principles that animate the assessment of 

damages for loss of use have not been well-developed and the jurisprudence is 

difficult to reconcile. The authorities demonstrate divergence in the range of factors 

considered by the court and the methodology for calculating damages.  

DISCUSSION 

[48] With these general principles in mind I turn to consider the facts of this case.  

[49] The starting point in the analysis is to determine the time period for which the 

defendant reasonably should be liable for the loss of use or wrongful detention of the 

Ferrari.  

[50] The plaintiff urges this court to conclude that the plaintiff is entitled to recover 

damages from loss of use from May 2013 to May 2014. This encapsulates the time 

span from when the damaged Ferrari was initially detained by the defendant until the 

Ferrari was ultimately repaired. The plaintiff says that the fact Mr. Korva’s repair 

shop was unable to accommodate the repairs expeditiously is a foreseeable 

consequence of the defendant’s wrongful detention of the damaged Ferrari. 

[51] The defendant counters with the submission that it should be not responsible 

for any loss of use period after December 18, 2013, when the Ferrari was returned 

to the plaintiff. As I mentioned, there were significant delays in the ensuing months 

and the repairs were not completed until May 9, 2014. 

[52] The Ferrari was returned to the plaintiff in December 2013 without having 

been repaired and, as such, the plaintiff was reasonably required to make 

arrangements for repairing the Ferrari. In the circumstances, I am of the view that 

the plaintiff should be entitled to damages for an extended period of loss of use. He 
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should be afforded a “grace period” to reflect the reasonable amount of time 

necessary to arrange for, and complete, the Ferrari’s repairs.  

[53] I accept Mr. Edmonds’s testimony that although the defendant refers work to 

Mr. Korva’s shop in Vancouver, No. 1 Collision is their “go-to place” for repairs. The 

evidence establishes that the delay in effecting the repairs to the Ferrari was due, at 

least in part, to the plaintiff’s exacting standards with respect to suitable automotive 

repair shops. Having rejected No. 1 Collision, the plaintiff explored repair options in 

the United States and Alberta, before ultimately settling on Mr. Korva’s shop.  

[54] Having regard to all of the circumstances, I am not persuaded that the 

defendant should be responsible for the loss of use until May, 2014. At least part of 

the delay with respect to completing the repair was attributable to the plaintiff, for 

which he should bear responsibility. I find that the Ferrari should reasonably have 

been repaired by the end of February 2014. To be clear, the period of wrongful 

detention spans from May 29, 2013, to February 28, 2014 (the “Material Period”). 

[55] I turn next to consider the quantum of damages.  

[56] It is common ground that the plaintiff is entitled to general damages for the 

loss of use of the Ferrari, despite having incurred no pecuniary loss: Kerbel at 

para. 29. However, the analytical framework which informs some of the decisions 

with respect to loss of use relied upon by the plaintiff cannot be easily extrapolated 

to cases addressing the loss of use of luxury vehicles, such as in the case at hand. 

[57] As I mentioned, the plaintiff suggests that even though he did not rent a 

replacement car, the most appropriate approach for assessing damages would be to 

apply the rate to rent a comparable Ferrari. He grounds his submission in the 

reasoning of Lord Scott of Foscote, in dissent, in Lagden v. O’Connor, [2003] UKHL 

64. The case concerned an impecunious claimant who was unable to rent another 

vehicle at the spot rate (pure rental rate), and thus required the assistance of a credit 

hire company, who charged rental rate plus financing charge, in order to replace his 

vehicle while it was being repaired. The majority in Lagden concluded that the 
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plaintiff, who had rented a replacement vehicle, was entitled to damages equivalent 

to the “reasonable costs of a credit hire company”: Lagden, at para. 6. In dissent, 

Lord Scott concluded that even if the plaintiff had not rented a substitute vehicle, the 

“measure of damages for this deprivation would, prima facie, have been the spot 

rate charge for a comparable vehicle over the repair period”, without any 

consideration of “the degree of use to which he would, if his car had not been 

damaged, have been likely to put it”: Lagden at para. 76. 

[58] First, the commentary upon which the plaintiff relies is obiter dicta and derived 

from the dissenting judgment of Lord Scott. Further, the Lagden decision is not 

binding on this court and the plaintiff did not submit any cases, nor am I aware of 

any cases, in which Lord Scott’s commentary has been applied in this province. 

Indeed, as the plaintiff acknowledges, courts in British Columbia have considered 

the use to which the vehicle would have been put during the time it was not available 

to a plaintiff. In the end, I am not persuaded that it is appropriate to adopt the 

reasoning of Lord Scott in assessing damages in this case. 

[59] In assessing the appropriate quantum of damages for the loss of use, I have 

considered the following factors:  

 The plaintiff derives great pleasure from driving his Ferrari and he was 

deprived of driving it for many months including through the summer 

months of 2013.  

 During the Material Period, the plaintiff had an alternative vehicle, the 

Acura, available for transportation purposes. 

 Although the plaintiff endeavoured to drive his Ferrari as frequently as 

possible, he would not have driven it on a daily basis throughout the 

Material Period. On his own testimony, he did not drive the Ferrari in the 

rain, or for work purposes. The Ferrari was insured for “pleasure” and 

could only be utilized for work purposes a maximum of six days per 

month.  
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 The plaintiff travelled away from Vancouver for work and for pleasure 

during the Material Period. 

 Although the plaintiff adduced evidence of a rental rate from Mr. Stirrat 

of the Vancouver Car Club for a substitute Ferrari, he did not take steps 

to rent such a vehicle. The defendant challenges the reliability of 

Mr. Stirrat’s evidence on the rental rate. The rate the plaintiff urges this 

court to apply is the advertised price and notably, Mr. Stirrat was unable 

to confirm if any vehicle had, in fact, been rented at that price. In 

addition, the advertised vehicle is not the same model or year as the 

Ferrari. Further, although the plaintiff calculated the annual rate by 

extrapolating the monthly rate, no evidence was provided regarding 

whether the price would differ for long term renters. Overall, I found the 

evidence regarding the advertised rental rates to be of limited 

assistance. 

[60] The plaintiff points out that if he had rented a replacement Ferrari , he would 

have been entitled to special damages for incurring that cost. However the plain fact 

is that he did not rent a replacement vehicle. Here, the plaintiff’s claim is for general 

or non-pecuniary damages for loss of use. The doctrinal underpinnings related to 

general damages are distinct from special damages. Special damages are awarded 

to compensate a plaintiff for out-of-pocket expenses and generally are calculable 

monetary losses. In contrast, an award of general or non-pecuniary damages is 

intended to compensate the plaintiff for more intangible losses and is not a matter of 

precise arithmetical calculation. 

[61] Finally, in assessing general damages, the court must, on a balanced 

consideration of the evidence, endeavour to tailor an award that is reasonable and 

fair as between the parties: Kates v. Hall, 53 B.C.L.R. (2d) 322 (C.A.) at 322; Nason 

v. Aubin (1958), 16 D.L.R. (2d) 309 (N.B.S.C.) at 314. 

[62] On a balanced consideration of the relevant factors, I assess the plaintiff’s 

damages for loss of use of the Ferrari during the Material Period as $15,000. 
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CONCLUSION 

[63] The plaintiff is awarded damages for loss of use of the Ferrari in the amount 

of $15,000. 

[64] Subject to any pertinent circumstances of which I am not aware, the plaintiff is 

entitled to his costs at Scale B. If either party seeks a different costs award, they 

may reserve a date through Supreme Court Scheduling to address the issue. 
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