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I. INTRODUCTION 

[1] The Director of Civil Forfeiture (“Director”) seeks the forfeiture of $130,745 

CAD and $2,600 USD discovered by the RCMP during a theft of hydro investigation 

on June 11, 2009.  These funds were located during a search of the defendants’ 

residence in the 169 block of 86A Avenue in Surrey, B.C. (the “Residence”).  They 

are currently held by the Seized Property Management Directorate of Public Works 

and Government Services Canada. 

[2] The defendants in this action are David Johnson and his wife Jennifer 

Johnson.  The Residence was owned jointly by David Johnson and Anthony 

McCluskey. 

[3] Of the $130,745 seized, $129,820 was found in a safe located in a bedroom 

of the Johnson Residence.  The safe was seized on June 11, 2009, and was opened 

at the police station on the following day.  $925 CDN and $2,600 USD were found in 

Jennifer Johnson’s purse, which was also located inside the Residence.   

[4] A marihuana grow operation was located on the property.  The Johnsons 

were prosecuted for criminal charges, which were stayed for delay on March 14, 

2012, as being contrary to s. 11(b) of the Canadian Charter of Rights and Freedoms 

(“Charter”) by Judge Ball, as he then was, of the Provincial Court of British 

Columbia.  Shortly after the stay of the criminal charges, the Director commenced 

these forfeiture hearings against the Johnsons in respect of the funds found in the 

search of the Residence.   

[5] An application for bifurcation of these proceedings to separate the Charter 

breach matters from the forfeiture matters was brought.  On July 14, 2015, I granted 

the motion: 2015 BCSC 1217.  The proceedings would be spilt so that the Court 

could first address whether any breaches of the defendants’ Charter rights occurred 

during the police investigation.  Following my determination on whether there were 

Charter breaches there will be a separate hearing on whether a remedy, if any, is 

available as that was not argued at this stage. A separate hearing on the remainder 

of the forfeiture issues will follow.   
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[6] Accordingly, this ruling only concerns alleged breaches of the defendants’ 

Charter rights.  Section 24 of the Charter was not argued at this stage of the trial and 

will remain a matter to be determined at a later stage. 

II. ISSUES 

[7] The issues before the Court are as follows: 

i) whether the defendants’ pleadings and the particulars of the pleadings 

sufficiently support their arguments; 

ii) whether there has been a breach of the defendants’ 10(a) and (b) Charter 

rights in connection with advising them of their right to counsel;  

iii)  whether there has been a breach of the defendant Mr. Johnson’ s. 9 Charter 

rights in connection with his detention; and 

iv) whether there has been a breach of the defendants’ s. 8 Charter rights in 

connection with the search of the Residence. 

III. FACTS OF THE CASE - OVERVIEW 

[8] Following the tip by Accenture Business Services, a contractor to BC Hydro to 

conduct hydro theft investigations, that there may be a theft of electricity happening 

at the Residence, and, consequently a possible marihuana grow operation 

occurring, the RCMP began investigating the Residence.  

[9] While a number of RCMP officers were involved in the investigation, the four 

most pivotal officers to this application are Constable David Ryzuk, the officer 

assigned to manage the exhibits, Constable Melanie Riopel, the lead investigator 

and affiant in support of the search warrant, Constable Kenneth Harrach, the “bodies 

persons” assigned to effect detentions and arrests, and Corporal Stovern (now 

Sergeant Stovern). 
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[10] The team that day consisted of Corporal Stovern, who was in charge of the 

investigation, Sergeant Furac, Constable Riopel, Constable Cocheran, Constable 

Heron, Constable Vasiliev, Constable Ryzuk and Constable Harrach.   

[11] The search of Johnson Residence was for the theft of electricity.  However, 

the police suspected that the reason electricity was being stolen was in order to 

operate a marihuana grow operation at the Residence.  Mr. Johnson left the 

Residence in his car shortly before the search began, and he was detained in a 

vehicle stop.  His young son was with him in the car.  Following the search of the 

Residence and the discovery of marihuana grow operation, Mr. and Ms. Johnson 

were arrested and taken to the detachment.  

IV. EVIDENCE OF CONSTABLES RYZUK, RIOPEL, HARRACH, AND 
CORPORAL STOVERN 

1. Constable David Ryzuk 

[12] Constable David Ryzuk joined the RCMP in 2005.  He received a bachelor’s 

degree in criminology from Simon Fraser University in 2004 and previously worked 

for Canada Customs as a Customs Inspector.   

[13] Constable Ryzuk was aware there is always an inherent risk to a head-on 

stop of a vehicle.  He has received training on about how to safely stop motor 

vehicles, including high risk motor vehicle stops.  He testified that he was trained to 

deal with vehicles on high alert, as the vehicles themselves pose a risk of bodily 

harm or death.  He has training in the use of firearms and concealment and cover, 

which may be appropriate for anything found in the vehicle.  In other words, he had 

high risk training at the time the motor vehicle search occurred.  

[14] In June of 2009, he had been a member of the Marihuana Enforcement Team 

for one year and was assigned to be the exhibit officer for the search of the 

Johnson’s home. 

[15] Constable Ryzuk testified that, in his experience, the vast majority of theft of 

electricity cases resulted in grow operations being located. 
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[16] Before the search occurred he attended the briefing by Constable Riopel and 

reviewed the search warrant.  There was also preparation for the search and risk 

assessment.   

[17] Constable Ryzuk testified he had received training on the execution of search 

warrants, as they are high risk situations for police.  To ensure safety, police need to 

be as certain as possible of the risks of the situation and look for all hazards, 

including electricity, security fortification, and booby-traps, etc.  He has encountered 

many hazards in his years with the Marihuana Enforcement Team during the 

execution of search warrants. 

[18] Constable Ryzuk was questioned about his training on marihuana grow 

operations and whether he was aware that obtaining a second search warrant 

should be considered.  His response was that if there was an outbuilding found 

during the search, then a new warrant would have to be obtained.  Otherwise, the 

entirely of the area covered by the original warrant is searched.  Put simply, unless it 

was a separate detached structure, the search warrant applied. 

[19] As Exhibits Officer, Constable Ryzuk’s role was to seize each of the exhibits 

and maintain continuity of them, mark and label them and take samples of what 

were believed to be drugs for Health Canada.  Constable Ryzuk was also 

responsible for processing the exhibit report for documentation, and forwarding the 

exhibit report to Crown Counsel. 

[20] “Clearing” an area, which means checking for individuals in the area to be 

searched, is essential to safety and the entire search area must be cleared.  If the 

area is not effectively cleared and someone is hiding, this will pose a risk to all 

members of the team performing the search. 

2. Constable Melanie Riopel 

[21] Constable Melanie Riopel has been a member of the RCMP since 2004, 

when she commenced her general duties in Surrey, B.C.  She received formal 

training in arrests, but much of her training came from actual police work.   
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[22] Constable Riopel testified that she has been trained on how to write an 

Information to Obtain a Search Warrant (“ITO”).  She started off helping to prepare 

ITOs and progressed to taking the majority of the responsibility for preparing them, 

with assistance from her supervisors.  She has prior drug enforcement experience in 

Surrey, B.C., notably in street trafficking, surveillance and targeted arrests.  During 

the time she worked in Surrey, she has added to her career a number of arrests.  

She has now arrested over 100 people.   

[23] Constable Riopel testified that she has personally prepared approximately 

five search warrants and assisted on one.  She was supervised on her preparation 

of search warrants and ITOs.   

[24] From the period of January to June 2009, Constable Riopel was the affiant for 

three separate investigations into thefts of electricity.  She would take numerous 

precautionary steps in preparing her ITOs, including driving by the residence, taking 

a description of the residence and the vehicles, checking addresses of people and 

reviewing databases.  She also tries to incorporate some risk assessment checks 

and would start with the people, their history, whether there are dogs at the property, 

any surveillance that she is aware of and whether there are any cameras on the 

property.  Circumstances that would decrease the risks would be if there is no 

criminal history of the residents or of the hydro subscriber, no history of violence, no 

cameras on the property to be searched and no dogs.  However, there are always 

unknown dangers, such as electrical problems set up and booby-traps.   

[25] Constable Riopel testified that, in every case, during the course of executing 

the search warrant, she may have to consider whether there should be a second 

search warrant obtained.  She considers whether they are appropriately searching 

for and seizing items.  She has received training to the effect that she can seize 

items associated to the offence that she sees in plain view without the need to obtain 

a second search warrant.  For example, she does not obtain a second search 

warrant when she finds a grow operation while executing a search warrant for theft 

of electricity.  The reason for that, she testified, was that when she is in the named 
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place on a search warrant, she will look for what is drawing the stolen electricity.  If 

that electrical draw is a grow operation, then that is considered part of the theft of 

electricity.  She testified that she has to look for all the components of the theft, and 

consequently a second search warrant is not required. 

3. The Use of Force Intervention Management Model in Training 

[26] Corporal Stovern testified that all members of the Marihuana Enforcement 

Team were trained in the Force Intervention Management Model.  This is a use of a 

force continuum, providing officers the means of articulating the level of force used 

with individuals.   

[27] Each member makes his or her own decision based on his or her own risk 

assessment at the time.  The factors considered in the Model, according to Corporal 

Stovern, include: 

 the nature of the complaint; 

 the individual encountered; 

 situational factors; 

 past encounters with the police; 

 the nature of the situation under investigation; and  

 the response of the individual to the police. 

[28] An officer will transition to various level of intervention in relation to how the 

interaction progresses. 

[29] The initial interaction with the individuals is a verbal one, and the police 

consider the individual’s response.  Whether the individuals comply with police 

demands or whether they appear as if they are going to fight or flee is an important 

consideration to the officer, who will then consider whether the individual has any 

weapons that could harm the police or the public. 
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[30] The officer may then use verbal commands, also called soft tactics.  If an 

individual is actively fighting with police, then the police may employ harder tactics 

such as strikes or punches, or they may use defensive OC spray (akin to pepper 

spray) or a defensive baton. 

[31] Intervention may also include the deployment of firearms, depending on the 

individual’s access to weapons and response to police commands. 

[32] The continuum of the Model is fluid.  If an officer is pointing a firearm at an 

individual, the officer may change tactics and move straight to holstering the firearm 

and go hands-on with the individual.  It depends upon the judgment of the officer. 

4. The Investigation 

[33] Constable Riopel testified that this investigation was initiated by a fax from 

Accenture to the RCMP’s Marihuana Enforcement Team on June 2, 2009, regarding 

a potential theft of electricity at the Johnsons’ home.  Accenture is a business 

contracted by BC Hydro to conduct hydro theft investigations.  If Accenture 

determines that a theft of electricity may be occurring they will send a fax to the 

RCMP.  On this occasion, a routine service check was conducted on the property on 

June 1, 2009.  Accenture then sent a fax to the RCMP, describing the process they 

took and the tests they conducted.  Constable Riopel testified under cross-

examination that when she reviews the material from Accenture, she takes the 

information from Accenture at its word, as she believes they are experts in the areas 

of electricity diversion and hydro thefts.   

[34] While the search warrant notes the date of the Accenture service check being 

June 2, 2009, the fax sent by Accenture referred to the service check being on 

June 1, 2009.  However, not much was made of this in the course of argument.   

[35] Constable Riopel was assigned by Corporal Stovern as the lead investigator 

and affiant for this occasion.  Corporal Stovern was her supervisor.  She prepared 

the ITO for theft of electricity on June 10, 2009, to be executed on June 11, 2009. 
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[36] Constable Riopel testified that the Surrey Electrical Fire and Safety Inspection 

team (“EFSI”) had attended at the property approximately 18 months earlier.  

However, as a consequence of a conversation with Mr. Johnson, it was concluded 

that the high usage of electricity was due to renovations to their home, heated 

swimming pool and electrical heating system.   

[37] She did not query members of the EFSI team who attended the property 18 

months earlier, although she was aware that an RCMP constable was also in 

attendance.  There was no charge forthcoming after that visit and no evidence of a 

grow operation at that time. 

[38] Constable Riopel was frank in her evidence that electrical theft and indoor 

marihuana grow operations are usually connected.  She suspected that this would 

be the case here during the course of the investigation.  However, Constable Riopel 

specifically noted in her ITOs that she did not have sufficient evidence to obtain a 

warrant to search for a grow operation.  

[39] Constable Riopel did all the normal preparation that she would do to prepare 

a search warrant.  Constable Riopel conducted surveillance of the Residence for 

hazards the day before executing the search warrant.   

[40] She had prepared the ITO and the search warrant on June 10, 2009.  The 

search warrant was granted. It was to be executed the following day, June 11, 2009. 

5. The Briefing and Plan of Entry 

[41] Constable Riopel was responsible for conducting the briefing before the 

execution of the search warrant.  Constable Riopel commenced her briefing on 

June 11, 2009 at 06:06 hours at the office.  She had copies of the search warrant.  

She explained that there were other vehicles at the Residence that were not 

registered to the people believed to be the hydro subscribers and the residents.   

[42] Constable Ryzuk stated that the briefing explained that there were four 

vehicles registered to the address of the property that was to be searched.  Two 
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vehicles were in the name of David Johnson, being a silver Nissan Titan pick-up 

truck and a white Nissan Murano.  Another vehicle, a 1997 green Ford Explorer, was 

registered to a woman who appears to be unrelated to this matter, and a 2007 Black 

Volvo SUV was registered to a man and a woman who appear to be unrelated to this 

matter.  At the time, Constable Ryzuk was unaware of any relationship of these 

people to the property. 

[43] During the briefing Constable Riopel reviewed the search warrant with the 

team, the offence under investigation, the individuals and the items to be seized, 

which were listed in the search warrant as follows: 

the electrical by-pass, hydro meter seals, any equipment, electronics and 
wiring utilized in supporting and facilitating the theft of electricity as well as 
documents that may support at 16960 86A Avenue, Surrey, in the Province of 
British Columbia. 

[44] Constable Riopel explained in the briefing that David Johnson was the BC 

Hydro subscriber and that he had no criminal history, other than the previous hydro 

check.  There was no history of violence.  Constable Riopel provided a conclusion 

on the risk level of being “medium”, because there was still a possibility of unknown 

risks in the Residence.  

[45] In cross-examination, Constable Riopel indicated that there was no 

discussion in the briefing on the use of force.  When questioned about the risks to 

the property, she refused to agree that it was a low risk or no risk situation.  

[46] The search would be performed as follows: two members were to go ahead to 

set up surveillance and make a current assessment of who was home, while the 

other team members moved to a rally position.  

[47] The plan of entry was that Constable Ryzuk would knock on the door and 

announce.  Constable Corcoran was to go on ahead and observe on the property to 

make sure no one was going in.  Upon arrival of the rest of the team, Constable 

Corcoran was to go to the back of the property in case someone exited through the 
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back door.  Corporal Stovern was to be the supervisor.  Sergeant Furac was to take 

photographs and then assist in clearing the residents on the property.  

[48] The briefing ended at 06:20 a.m. 

6. The Vehicle Stop - Constables Ryzuk and Harrach  

[49] Constable Ryzuk left the detachment to attend the rally point located close to 

the Residence.  He was driving a one-ton cube van to be used for transporting 

exhibits expected to be seized during the course of the search. 

[50] While on his way to the rally point, he learned by radio that a Nissan Murano 

vehicle had left the property.  He was directed to assist with intercepting it.  He 

understood that there was one occupant in the white Nissan Murano vehicle.   

[51] He moved his van to block the road, placing it at an angle across the street 

that the Nissan Murano was driving away from the Residence on.   

[52] Constable Harrach was in a separate vehicle from Constable Ryzuk.  He was 

to meet at the rally point with Constable Ryzuk and was on route when they received 

word over the radio that the Nissan Murano vehicle had left the property.  

Consequently, he also assisted in the interception of the Nissan Murano vehicle.  

[53] Constable Harrach arrived at approximately the same time as Constable 

Ryzuk.  He also blocked the Nissan Murano vehicle at an angle.  The two vehicles’ 

fronts were close together and formed a “V” shape pointing towards the vehicle as it 

came towards them. 

[54] The Nissan Murano came to a stop.  Constable Ryzuk did not see a child in 

the vehicle.  He exited his van.  Both he and Constable Harrach unholstered their 

weapons.  They put their weapons in what was referred to as the “low ready 

position”, being pointed at a 45 degree angle towards the ground, and slowly 

approached the vehicle.  There was no discussion between the officers about 

drawing their guns.  Constable Ryzuk went to the vehicle to see who else was in 

there, and on the approach, he had the gun in the low ready position.  It was then 
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that he learned that there was a young boy inside the vehicle.  Constable Vasiliev 

was dispatched to deal with the child at the scene.   

[55] Neither Constable Harrach nor Constable Ryzuk had written in their notes 

that they had unholstered their guns and put them in the low ready position.  They 

then told the driver, Mr. Johnson, to turn the engine of the vehicle off and get out of 

the vehicle.  Constable Ryzuk approached closer, and he told Mr. Johnson that he 

was being detained for theft of electricity.   

[56] Constable Harrach observed that Constable Ryzuk was approaching the 

vehicle.  He also observed Mr. Johnson exiting the vehicle nervous and sweating.  

Constable Harrach did not know that there was a child in the vehicle when they first 

approached the vehicle with their guns in a low ready position.  Constable Harrach 

did not hear anything said by Mr. Johnson in connection with a child being in the 

vehicle.   

[57] Constable Ryzuk had no more contact with David Johnson after the vehicle 

stop and he left the scene shortly after Constable Harrach took over control of 

Mr. Johnson.   

[58] Constable Harrach, being in charge of detentions and arrests, immediately 

placed Mr. Johnson in handcuffs, detaining him.  Mr. Johnson was compliant with all 

police commands.  He did not try to flee the scene, nor was he being belligerent.  

The threat level assessed by Constable Harrach after Mr. Johnson was handcuffed 

outside of the Nissan Murano was described as “low”.  Mr. Johnson was placed into 

the police vehicle for about 30 minutes.  Mr. Johnson was cooperative with 

Constable Harrach, he was calm and engaged in unrelated conversations.  Despite 

this fact, Mr. Johnson was not removed from handcuffs until they were at the police 

station, an hour and a half later. 

[59] Constable Harrach testified that he placed Mr. Johnson in handcuffs to 

ensure his own safety.  He testified that it made him feel safer.  He could not leave 

Mr. Johnson in the vehicle without him being handcuffed, as there were objects in 
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the police car that could have been used as weapons.  He did not have reasonable 

and probable grounds to arrest Mr. Johnson when he placed him in handcuffs, but 

he believed he was a suspect.  Accordingly, he detained him.  

[60] Mr. Johnson advised Constable Harrach that Ms. Johnson was the only 

person at the Residence.  Constable Harrach advised Mr. Johnson that he was 

being detained for theft of electricity and that the police had a search warrant for the 

property.  He showed Mr. Johnson a copy of the warrant and read it to him before 

placing him in the front passenger seat of the police car, approximately five minutes 

after placing him in handcuffs. 

[61] In cross-examination, Constable Harrach said he never gave Mr. Johnson a 

copy of the warrant.  

[62] Mr. Johnson repeatedly asked to stay with his son, but this was refused.  

[63] Constable Harrach was cross-examined on his use of a gun when stopping 

Mr. Johnson, and it was suggested to him that there was no urgency to initiating a 

use of force detention.  He adamantly disagreed.  He was asked why he did not let 

Mr. Johnson proceed to the Residence.  Constable Harrach answered that, given 

that they had a search warrant and there was a potential for someone to leave the 

Residence with evidence, he could not let Mr. Johnson proceed.  

[64] Constable Harrach was asked in cross-examination why he did not allow 

Mr. Johnson to use a phone at the scene. He explained that Mr. Johnson had told 

him he wanted to call his lawyer “Ross” but could not remember his last name. 

Without that, Constable Harrach could not place a call and he testified that, while he 

had read to Mr. Johnson that he could contact legal aid counsel, Mr. Johnson 

wanted to contact Ross. Constable Harrach tried to facilitate this by calling the 

Residence to find out if Ross’ card could be located. Constable Harrach took 

Mr. Johnson back to the Residence to find the card and while there was what 

appeared to be a firm card, there was no card with Ross’ name on it located. 
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[65] Constable Riopel proceeded to the Residence following the briefing.  

Together with Corporal Stovern and Constable Corcoran, she observed the White 

Nissan Murano vehicle backing out of the driveway.  The driver was a male in his 

40s who had glasses and receding blonde hair, which matched the description of the 

David Johnson on the B.C. Driver’s Licence she had reviewed.  

7. The Clearing of the Residence 

[66] The rest of the team had assembled at 07:39 hours.  They knocked on the 

door and pushed the doorbell, announcing their presence.  Constable Stovern took 

over Constable Ryzuk’s role to knock and announce “police”.  He knocked again, 

stating “It’s the police, we have a search warrant”.  Eventually, a woman answered, 

who was later determined to be the defendant, Jennifer Johnson.  She was wearing 

pyjamas.  She was advised by Constable Riopel that there was a search warrant, 

and the officers entered the Residence.  No weapons were drawn.  

[67] In clearing the Residence, Corporal Stovern and Sergeant Furac looked for 

environmental hazards, such as possible risks from electrical shocks and booby-

traps.  They also followed a route in the house that would take them from room to 

room and then later down to the basement.   

[68] The Residence has three levels with the bedrooms upstairs, kitchen, living 

room and dining room on the main level and a basement area.  There is a swimming 

pool in the backyard with a sunken patio area that extends under the house. 

[69] Constable Ryzuk testified that the Residence was not cleared until 08:15, 

approximately 35 minutes after entering the house.  During the course of clearing, 

Constable Ryzuk noted the drywall in the bathroom closet protruding, in a way that 

did not appear to fit in with the design of the Residence.  Knocking on the wall 

produced a hollow sound, which meant there was likely an interior wall.   

[70] Constable Ryzuk stated that he was not looking specifically for a grow 

operation at that time, but was looking for something in the closet wall given that 
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tapping on it produced a hollow sound.  He stated that it was possibly ventilation 

consistent with what he had found in another marihuana grow operations.   

[71] Constable Ryzuk cleared the basement.  While he did not find anything 

hazardous, he was suspicious when he noted that the foundation of the Residence 

did not exactly line up with the rooms on the upper floor he was clearing.  

[72] Constable Ryzuk testified that while he was in the sunken patio area, next to 

the stairs leading up to the backyard where the swimming pool is, the door was not 

to an outbuilding but to part of the house.  Constable Ryzuk did not know what to 

expect but Corporal Stovern directed him to force open the door.  Constable Ryzuk 

did so by kicking it open.  Once it was opened, Constable Ryzuk observed a storage 

room with shelves on three sides containing partially used five gallons jugs of plant 

nutrients normally used in grow operations.  He recognized the brands as being 

ones seen at other grow operations, and he was familiar with their use in marihuana 

grow operations.  He was concerned that there was a large scale plant growing 

operation in a place not yet located.  He left that room to go back to the outside back 

area to re-examine the layout of the house.  He then returned to the sunken patio 

area.  

[73] Constable Ryzuk stayed in the basement to look for rooms he may have not 

yet discovered.  He spent 15 minutes in the basement.  He admitted that during this 

time he was not clearing the search area, but rather looking for any abnormality that 

would account for a possible grow operation. Corporal Stovern meanwhile had gone 

outside to again check the layout of the house.  He then returned upstairs. 

[74] Constable Ryzuk saw the large wine rack on the north side of the basement 

wall.  He noticed there was a small gap on one side of the wine rack.  The gap was 

not immediately obvious as it was no more than one millimeter around the edges of 

the wine rack.   

[75] He observed no wine bottles on the wine rack, which increased his suspicion.  

He pulled on a shelf of the wine rack, which opened, being on a hinge.  Behind the 
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rack was a large vault door.  The vault door was similar to one found in a bank.  

Constable Ryzuk radioed Corporal Stovern, who came downstairs and opened the 

unlocked vault door.  Behind the vault door were four small rooms containing a 

marihuana grow operation.  Corporal Stovern then radioed the rest of the team of 

the discovery, including Corporal Harrach.  Constable Ryzuk cleared these rooms 

and did not search them until later.  The four rooms located behind the vault door 

included a “baby grow room” of seedling marihuana plants, a drying room and a 

second grow room. 

[76] The remainder of the Residence was then cleared and secured.   

[77] Constable Ryzuk was questioned vigorously as to whether this was a dual 

investigation of a marihuana grow operation and a theft of electricity.  He agreed that 

the hollow wall upstairs in the bathroom closet and the nutrients in the exterior room 

were consistent with a marihuana grow operation and a potentially undiscovered 

area of the Residence.   

8. The Search of the Residence and the Search for the Electrical 
Bypass 

[78] The Residence was entered at 07:39.  Constable Ryzuk testified that in his 

view, the search did not commence until 08:15.  The majority of this time was spent 

on clearing the Residence prior to the search.   

[79] At 07:40 hours, Constable Riopel gave Ms. Johnson a copy of that warrant 

and advised her that she was being detained for theft of electricity.  Constable 

Riopel testified that she did not remember Ms. Johnson saying that she had any 

problem with her reading comprehension.  She then asked Ms. Johnson for her 

name and date of birth and confirmed her address.  

[80] The team members were aware that the hydro meter was located outside of 

the Residence.  However, no one broke through any walls (to look for an electrical 

bypass) nor were the meters examined when they arrived at the Residence.  There 

was no electrician present at the search.  The electrician with Accenture, Mr. Darrell 
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Waddell, was not called until after the Residence was cleared and secured, between 

08:30 hours and 09:00 hours.   

[81] Constable Ryzuk agreed that it was important to have an electrician present 

at the search, but the presence of an electrician is only required after the electrical 

bypass has been located.  The members of the Marihuana Enforcement Team 

cannot confirm an electrical bypass or theft of electricity without an electrician.    

[82] Corporal Stovern did not recall any tracing of the wires to the marihuana grow 

operation in this matter, a fact that was emphasized vigorously by the Johnsons in 

cross-examination.   

[83] Constable Corcoran testified that he conducted a search of the electrical 

bypass approximately an hour after the marihuana grow operation had been found.  

This was around 09:00, about an hour and a half after the Residence was first 

entered.  No one else had looked for the bypass.  

[84] Constable Corcoran located the external hydro meter and began to search it 

while Corporal Stovern, Sergeant Furac and Constable Ryzuk were clearing the 

property.   

[85] Meanwhile, following Mr. Johnson’s arrest, Constables Harrach and Ryzuk 

waited at the scene of the arrest.  Constable Ryzuk waited for a time then attended 

at the Residence.  Subsequently, Constable Harrach returned Mr. Johnson to his 

residence to look for his lawyer’s card.  Constable Harrach then proceeded to take 

Mr. Johnson to the detachment.  While leaving the living room, Mr. Johnson 

indicated with his right foot where the hydro bypass was, while stating 

contemporaneously to Constable Harrach “just so you guys are aware the bypass is 

right over there, just so you guys are not rooting through everything”.  Constable 

Harrach then asked Mr. Johnson to specify.  Mr. Johnson walked to the east of the 

fireplace in the living room, pointed with his right foot and said “right here”.  

Constable Ryzuk and Constable Corcoran were also present and observed this 

gesture being made.  When the drywall was later removed, the bypass was found. 
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[86] Mr. Johnson indicated that he made one statement and a gesture to the 

police while he was in the Residence, regarding where the hydro meter comes into 

the house.  He testified in direct-examination as follows: 

I was walking out the front door and just stopped for a brief second and 
pointed with my foot because I have handcuffs on and I said, I believe the 
hydro meter comes in at that corner, that is all I said.  

[87] Mr. Johnson, under cross-examination, said that he does not have a 

recollection of exactly what he said to the police and he testified it may have been 

that he said,  

If you have to be, you know, looking for something electrical, it might be over 
there. 

[88] At 09:09 hours, Constable Corcoran reported over the radio that the bypass 

had been located. 

9. Observation of David Johnson Leaving the Residence 

[89] Constable Riopel’s role in the execution of the search was to begin by 

assisting with the clearing of the residence.  However, prior to entering the house 

she received a call on the two-way radio from Officer Corcoran, who had set up the 

surveillance to the property because the search warrant was executed, saying that 

the white Nissan Murano vehicle was leaving the property.  She was driving along 

the only road going to the property when she heard the transmission.  Constable 

Riopel noticed a young child in the back seat of the Nissan Murano vehicle.  She 

then carried on to the Residence and walked to the front door, knocked on the door, 

and announced her presence. 

[90] In cross-examination, Constable Riopel indicated that the person that she 

saw leaving the Residence that morning matched the description of David Johnson 

on his driver’s licence in terms of hair colour, eye colour, weight and age.  Obviously, 

the height was not in issue because he was seated in the vehicle when she saw him 

initially, but she thought it was David Johnson. 
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[91] Constable Riopel waited 20 minutes while the clearing of the rest of the 

Residence was conducted.  After 20 minutes had passed, at 08:07 hours, she 

received a phone call from Corporal Stovern that there was a grow operation in the 

Residence. 

[92] She was asked about why she did not obtain a second search warrant after 

the marihuana grow operation was located.  She indicated that she thought she did 

not believe it was necessary. 

[93] Constable Riopel was asked in direct examination about what she could seize 

under s. 489 of the Criminal Code, R.S.C. 1985, c. C-46.  Her response was that if 

she was lawfully in the Residence searching for theft of electricity, but found 

something else that afforded evidence of a different criminal offence, then she could 

also seize that item. 

[94] In terms of obtaining a second search warrant, Constable Riopel said that it 

had not occurred to her in this situation.  She had two other supervisors present, 

Corporal Stovern and Sergeant Furac.  Neither of them advised her that another 

search warrant was needed.   

[95] Constable Riopel searched the Residence and went upstairs.  She was 

questioned about the items she seized from the house.  She stated that anything 

that tied a person to the Residence had to be seized, including items located such 

as breast implant information with Ms. Johnson’s name on it and a Rolex watch.  

[96] No real issue was taken with the credibility and reliability of Constable 

Riopel’s evidence by the Johnsons. 

10. Seizure of the Safe 

[97] During the search of a child’s bedroom in the Residence, Constable Ryzuk 

went into the closet.  He observed a cardboard box.  When he lifted it, he found a 

locked safe underneath.  He seized the safe. 
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[98] Constable Ryzuk testified that he believed the safe would contain more 

documents that proved residency, and that he also expected to find money and 

other valuables in the safe.  He viewed it as being like a box, container or cabinet in 

the house.  The police could not open the safe at the Residence, but it was removed 

from the Residence and opened at the detachment the next day. 

[99] Inside the safe was money, photographs, jewelry appraisal certificates, 

passports and birth certificates for David Johnson, Jennifer Johnson and their son.   

[100] Amongst the documents in the safe were nude photographs of the Johnsons.  

Constable Ryzuk testified that he retained these photographs because they showed 

the Johnsons had control of the safe, although he acknowledged that he already 

knew the Johnsons had control of the safe when he seized it.  He admitted that he 

had no reason to keep the photographs.  He did not make any efforts to return the 

photographs immediately or otherwise, until he was contacted by Crown Counsel 

three months later.  

[101] Constable Ryzuk was asked in cross-examination if it had ever crossed his 

mind to stop the search because he had enough evidence, and he stated that it had 

never crossed his mind. 

11. Seizure of Ms. Johnson’s purse 

[102] Constable Melanie Riopel seized a purse found in the kitchen, containing a 

visa card, Care cards, bank cards and money.  She testified that it was also 

necessary to seize the purse, as it contained identification and established 

residency. 

12. Arrest of Mr. Johnson and Phone Call with Legal Representation 

[103] Following the discovery of the grow operation by Constable Ryzuk, Corporal 

Stovern came over the police radio at 08:07 and said “confirmed grow op.”  This 

gave Constable Harrach the grounds to make an arrest of Mr. Johnson for 

possession for the purpose of trafficking and production under the Controlled Drug 
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and Substance Act, S.C. 1996, c. 19 (“CDSA”).  Constable Harrach arrested 

Mr. Johnson. 

[104] The summary of Mr. Johnson having his legal rights read to him by Constable 

Harrach is as follows: 

 At 7:46 a.m. Constable Harrach read him s. 10(a) of the Charter, advising he 

was detained for theft of electricity and asked if he understood.  Mr. Johnson 

said yes.   

 At 7:47 a.m. Constable Harrach read him 10(b) of the Charter, regarding the 

theft of electricity charge and asked if Mr. Johnson understood.  Mr. Johnson 

indicated he did.  He was asked if he wanted to speak to a lawyer.  

Mr. Johnson paused and indicated that he wanted to speak to the lawyer 

down the street.  His only recollection of the lawyer’s name was that it was 

Ross. 

 At 7:50 a.m. he was read the official warning from the Charter card, including 

his right to silence.  He was asked by Constable Harrach if he understood. He 

said “correct”.  

 At 8:07 a.m. Mr. Johnson was arrested.   

 At 8:09 a.m. Constable Harrach read Mr. Johnson his rights under s. 10(a) of 

the Charter, regarding the grow operation. He also read s. 7(1) and s. 5(2) of 

the CDSA to Mr. Johnson.  Constable Harrach explained that Mr. Johnson did 

not seem to understand, so he said to him, “is for the grow-op, do you 

understand?” Mr. Johnson replied, “yes, just a little home project”. 

 At 8:10 a.m. Mr. Johnson was again read the 10(b) warning and was asked if 

he understood. He said “yes”. Constable Harrach then asked if he wanted a 

lawyer or legal aid the second time. Mr. Johnson replied “yeah I got my 

lawyer up the street, Ross something”. He did not have his number but 

indicated there may have been a card with his number at the house.  
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Mr. Johnson did not know the lawyer’s last name so Constable Harrach did 

not provide him with a legal directory of practicing lawyers. He indicated to 

Mr. Johnson that there was a legal directory of practicing lawyers at the 

detachment, or he could ask his wife who the lawyer up the street was.  

 At 8:13 a.m. Mr. Johnson was read the official warning. Constable Harrach 

asked him if he understood and he said “yes”.  

[105] During this time, Mr. Johnson remained handcuffed in the police vehicle.  His 

son stayed in the Nissan Murano vehicle, with Constable Vasiliev being just outside 

of the vehicle there to watch over him.  Constable Vasillev stayed outside of the 

vehicle but the window of the vehicle was down. 

[106] Given that Mr. Johnson did not know the lawyer’s last name or phone 

number, Constable Harrach asked Constable Riopel over the radio to ask 

Ms. Johnson if she knew the information.  Ms. Johnson was unable to help.  

Constable Harrach asked Constable Riopel to attempt to locate the phone number of 

the lawyer at the Residence.  With no luck, Corporal Stovern directed Constable 

Harrach to bring Mr. Johnson to the Residence.  Constable Harrach explained he 

could offer a phone call to contact counsel at the roadside but it would not be 

private.  If he called at the detachment, the call could be private.   

[107] Under cross-examination, Constable Harrach testified that he could not allow 

Mr. Johnson to call a lawyer from the vehicle because there was police equipment 

inside.  He testified that neither could he give Mr. Johnson a police cellphone to call 

a lawyer roadside because he could have run away unless he stood so close to him 

that the phone call could no longer be made in private.  

[108] As noted, Constable Vasiliev had been called to deal with Mr. Johnson’s son.  

While Constable Vasiliev’s unmarked police vehicle was close by and a private call 

could have been made in it, Constable Harrach testified that he could not facilitate 

such a call because he did not have the phone number for “Ross”. 
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[109] Later on that morning, at 08:17 hours, Constable Harrach took Mr. Johnson 

back to the Residence to look for the lawyer’s business card.  With the assistance of 

Mr. Johnson, Constable Harrach located Mr. Johnson’s lawyer’s business card 

which had the name of the law firm, James L. Davidson & Company, with an 

address in Surrey, B.C. and a phone number on it.   

[110] Constable Harrach testified that Ross was an associate lawyer at James L. 

Davidson & Company.  He agreed that he could have called the phone number on 

the card to find out if Ross was there, but he wished to consult the directory at the 

detachment listing currently practicing lawyers before the phone call was permitted.   

[111] Constable Harrach testified that he could not provide Mr. Johnson the 

opportunity to call his lawyer at the Residence because there would be no 

opportunity for Mr. Johnson to do so in private.  Nor could he let Mr. Johnson phone 

from the bathroom, in case he escaped.  Also, Constable Harrach testified that he 

could have heard the conversation through the bathroom. 

[112] Constable Harrach left the Residence at 08:39 hours with Mr. Johnson and 

arrived at the detachment at 08:57 hours.  At 9:07 hours, Constable Corcoran 

advised over the radio that a bypass had been located.  Constable Harrach then 

again advised Mr. Johnson that he was under arrest for theft of electricity, and asked 

if he wished to speak to a lawyer and Mr. Johnson answered “yes” and “just Ross 

Davidson”. 

[113] Mr. Johnson spoke to Mr. Ross Davidson at 09:26 hours. 

[114] The Johnsons take serious issue in respect of the credibility of Constable 

Harrach’s testimony, arguing that he was being evasive to the questions put to him 

and that he instead answered questions with lengthy monologues that were not truly 

responsive to the questions.  
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13. Arrest of Ms. Johnson 

[115] At 08:08 hours, Constable Riopel arrested Ms. Johnson and read her s. 10(a) 

and 10 (b) Charter rights.  At this time, Ms. Johnson was under arrest for possession 

for the purpose of trafficking and production of marihuana.  Constable Riopel asked 

Ms. Johnson if she understood, and Ms. Johnson said yes.  Then Constable Riopel 

asked Ms. Johnson if she wished to speak with a lawyer, Ms. Johnson responded 

“sure”.  Constable Riopel asked Ms. Johnson whether she understood the Charter 

warning, and Ms. Johnson said “yes”.   

[116] During the period of 08:08 hours to 08:38 hours, the police tried to find a 

business card of the particular lawyer that the Johnsons wanted to contact.   

[117] Ms. Johnson advised that the lawyer’s business card was likely in the kitchen.  

Ms. Johnson also made a spontaneous statement, but the Director is not relying 

upon that.   

[118] Ms. Johnson agreed that for an hour after detention, she was not given any 

opportunity to phone a lawyer.  

[119] Ms. Johnson was then transported to the cellblocks in Surrey, B.C. at 08:39 

hours.  When asked at the cellblocks whether she would like to speak to a lawyer, 

she indicated “I have got Ross”.  Her response was given at 09:09 hours.   

[120] Constable Riopel took further steps and arranged for Ross Davidson to be 

contacted and for the call to go through to a private room.  Constable Riopel had no 

difficulty contacting Ross Davidson when she called the number on the business 

card at 09:20 hours when the Johnsons were at the detachment.   

[121] At that time, at 09:20 hours, the call was put through to Ms. Johnson who was 

in the phone room.  She spoke to Ross Davidson for approximately five minutes.  

She was then placed in cells. 
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14. Report to a Justice and Failure to Return the Property 

[122] As the exhibit officer, Constable Ryzuk testified that he prepared the required 

Report to a Justice of the Peace (“Report”).  However, the Report was never located 

and was never filed with the Court.  He testified that he sent the Report to the court 

liaison officer at the Surrey RCMP detachment, whose job was to file reports to a 

Justice of the Peace.  The court liaison officers do not have a copy of the filed 

Report. 

[123] The report to Crown Counsel and a supplemental report submitted June 23, 

2009 indicated that a Report to the Justice of the Peace was supposed to be 

attached as an enclosure, but no Report to the justice was in fact attached.  

[124] In mid-September 2009, three months after the seizure, Constable Ryzuk 

returned the nude photographs at the request of Crown counsel, along with some 

construction receipts that were seized.  Constable Ryzuk indicated this return was 

made on September 23, 2009.  The passports and identification documents had 

been returned earlier.  

[125] Constable Ryzuk did not make a note of returning this evidence and 

conceded this was poor practice.  As noted above, he had made no efforts to return 

them between June and September 23, 2009.   

15. Evidence given regarding the Execution of Search Warrants 

[126] Corporal Stovern testified that when executing a theft of electricity warrant, 

the team looks for evidence of theft of electricity.  They also look for wiring to see if 

there is an electrical system in place to facilitate the theft. 

[127] Corporal Stovern testified that this evidence could be anywhere inside the 

Residence, and the search would include locating what the theft of electricity is 

powering. 

[128] Accordingly, it is important to both clear and search the entire Residence.  

Evidence could be “anywhere and everywhere” inside a Residence and could be 
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linked to electrical equipment located anywhere inside the property or on the 

property.  The search will include all rooms in a house.  It can include searching 

furniture, desk drawers and cabinetry to locate any kind of documentation such as 

mortgage papers, hydro bills, gas bills, visa bills and any kind of mail with 

identification and addresses.  It may also include bags and handbags located in the 

Residence. 

[129] None of the members that testified were ever trained to stop searching if, 

part-way through the search, some evidence related to the items that they were 

directed to be seized was discovered.   

[130] In respect of documents that would tie an individual to the area to be 

searched, Corporal Stovern testified that the search for documents would not stop 

simply because they located some. 

[131] Corporal Stovern testified that it is not his practice to stop a theft of electricity 

investigation at the hydro meter, as it is incumbent on the officers to discover what 

the theft is powering, and to locate the items set out in the search warrant.  Similarly, 

the search would not be terminated on finding an electrical bypass. 

[132] Constable Ryzuk testified that if new items were found, the police would need 

to assess if they were still permitted to continue the search and to seize the items 

under the theft of electricity search warrant. 

[133] Constable Ryzuk testified that a theft of electricity search warrant 

encompasses all equipment facilitating the theft of electricity, including a marihuana 

grow operation.  This is because the electricity is stolen for the purpose of 

conducting a grow operation. 

V. EVIDENCE OF DAVID JOHNSON 

[134] David Johnson testified in this matter.  He testified that together with his wife 

and their son, he resided at the Residence.  His son turned three years of age in 

May 2009.   
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 The Vehicle Stop and Arrest 1.

[135] Mr. Johnson testified that on the morning of June 11, 2009, he woke up 

shortly after 7 a.m. and went downstairs to make some coffee for his wife and 

himself.  There was no coffee available, so he told his wife he was going to go to 

Tim Horton’s.  Ms. Johnson asked him to take their son along as he was awake, and 

this would enable her to have a few minutes on her own to wake up.  Mr. Johnson 

got his son ready and went outside to the Nissan Murano vehicle.  He put his son in 

the back seat in his child’s seat.  Mr. Johnson then exited his garage, backed out of 

the cul-de-sac where his Residence was, and proceeded down 86A Avenue towards 

Greenway Drive, which is at the end of 86A Avenue.  

[136] Mr. Johnson testified that a vehicle can only turn right upon leaving the 

Residence, as the other way is a dead end.  Immediately after turning right, he 

noticed a couple of vehicles were blocking the road.  He gathered his thoughts and 

tried to make sense of what was going on. He noticed a big white panel van, which 

would have been driven by Constable Ryzuk, and another vehicle, which would have 

been driven by Constable Harrach, each parked diagonally at an angle across the 

road, forming an upside down “V” to block any vehicles from further travel.  

[137] Mr. Johnson saw two male officers, not in uniform, approaching him from the 

vehicles.  He testified that they had their guns drawn out and pointed down towards 

the ground as they moved towards him.  He testified the events seemed like a 

dream to him.  He testified in direct examination that the first time he told the officers 

his son was in the car was when he saw the officers coming towards him about 60 to 

80 feet away.  He had rolled down his windows and told them that he had his son in 

the car, and asked they put their firearms away. 

[138] He indicated that once the police officers were closer to the vehicle, he told 

them again immediately, within the first five seconds, in what he thought was a loud 

enough voice, that he had his son in the car.   

[139] He was told by the police to exit the vehicle and get face down.  He believed 

that they had mistaken him for someone else.  He was thinking about what was 
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happening and that his son was in the car.  He did not exit the vehicle.  He rolled 

down the window, asking the police to lower their guns as he had his son in the car.  

He did not get any response.  

[140] Mr. Johnson was asked why he was surprised that the police were after him, 

given that there was clearly some activity occurring at his house.  He said that he did 

not connect the vehicle stop with what was happening at the house.  He testified that 

no part of his agitation was connected with the fact that there was an “unlicensed 

facility” in the basement.  He testified that his chief concern was his son. 

[141] Mr. Johnson quickly turned to talk to his son to say that there was a problem 

up ahead and he may have to step out of the vehicle.  He said he likely asked his 

son “to be a big boy and that daddy may have to leave the vehicle”.  

[142] Mr. Johnson turned again to look out of the side window, and he testified that 

he saw the officer with the revolver pointed at the side window, directly at him.  He 

put his hands up and said: 

hey, put down your revolver, please, your gun.  I have a child in the car, could 
you just put down your gun, please, you know… 

[143] Mr. Johnson further testified:  

I was shocked and scared, and I was just shaking and was just frightened for 
me and for my child, I just didn’t know why this was being done to me, and 
so, I knew they were, like, just, like, mean business at this point, so I basically 
opened the door and totally complied with, you know, what you want me to 
do.  And I stepped out of the vehicle and really shaken and scared and they 
basically just – – one officer grabbed me and then I remember him kind of 
quickly, briefly frisking me type of thing and I am going, you know, what is the 
problem here what is going on.   

[144] Mr. Johnson then exited the vehicle and was then handed to another officer 

who put the handcuffs on him.  Constable Ryzuk would have turned him over to 

Constable Harrach.   

[145] Mr. Johnson was asked many questions at trial about how the guns were 

pointed at him.  His examination for discovery evidence was put to him, where he 
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had indicated that about six to eight officers had exited their vehicles with their guns 

drawn on him and his son.  Mr. Johnson testified before me in that regard:  

In going over it, is that I possibly, that many years ago, seeing more police in 
the area. I don’t believe, for my recollection, that all the officers had guns, but 
when I was giving my – – thinking back and stuff, what really stand out in my 
mind is the two particular officers that were approaching me towards their 
cars with their guns out, but that’s – – in my recollection now, that is what 
stands out in my mind.  

[146] Accordingly, at trial before the Court, Mr. Johnson indicated that there were 

only two officers with guns. 

[147] Mr. Johnson indicated in cross-examination that one gun was drawn on both 

him and by extension onto his son, who was seated in the back seat in the vehicle.  

It was put to him that it would have been impossible for the gun to have been drawn 

on his son if the officer was beside him and his son was behind him.  Given his son 

was in the back seat, it would have required the officer to be ahead to Mr. Johnson, 

not adjacent to him, to have the gun pointed at his son as well.   

[148] He was also asked about his initial comments to the police about them having 

their guns drawn out.  At discovery, he indicated that he said to them, “this is a little 

abuse of your power”.  In his direct-examination at trial, he omitted this mention.  

When questioned about this, he answered, “I may have reworded it yesterday 

[referring to his testimony the day before] to a different phrasing”.  In cross-

examination, Mr. Johnson indicated that instead of saying “lower your guns down” or 

“put your guns down”, he could have said “could you please put your guns down or 

lower them” or “just put your guns away”.  He was very sure that he had said “could 

you please put your guns away”.   

[149] When asked if he was mistaken in his earlier evidence that he just said “lower 

your guns”, he answered “I don’t think I was mistaken again.  Again, everything 

happened so fast. I just remember asking them try to put your guns down or away”.  

[150] Mr. Johnson testified that he then asked the officers that they attend to his 

son, as he was all alone in the vehicle.  He stated that the officers ignored him and 
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walked him away from his vehicle to the police vehicle in handcuffs.  Mr. Johnson 

testified that he continued to articulate his concerns about his son.  He also asked 

why he was in handcuffs, and the officer indicated to him for his own safety and 

protection.  Mr. Johnson said that he replied, “but I haven’t done anything, so I do 

not understand”.  The officer did not reply and he opened the door of the police car.  

The officer asked him to please sit in the vehicle, and stated that he was being 

detained for the purpose of having electrical bypass or “something like that”.   

[151] The police officer asked Mr. Johnson if he understood, and he indicated yes, 

that he understood what they were saying to him, but he did not understand what 

was going on.   

[152] The police officer then brought out a card and read him some sort of section, 

he testified.  The police officer asked if he understood, and again Mr. Johnson 

indicated yes, but he stated he was concerned about his son.  He asked if it was 

possible for his wife to come and sit with his son.  He indicated that he never got an 

answer. 

[153] Probably eight to ten minutes went by, and the police officers indicated that 

they were going to have another officer come to be with Mr. Johnson’s son.  After a 

few minutes, the other officer, who would have been Constable Vasiliev, came up 

and stood beside Mr. Johnson’s son.  However, she never got in the vehicle with the 

child; she just stood there talking to him. 

[154] Mr. Johnson was also queried about his evidence at the examination for 

discovery when he said an officer sat with his son for roughly 45 minutes until they 

took him back to the house.  His answer in that regard was that he did not recall that 

they sat with him for 45 minutes.  He agreed that that was not true on 

cross-examination.  Mr. Johnson was also asked about the number of officers who 

approached him.  At his examination for discovery, he had indicated six to eight 

officers were present.  At trial, however, he focused on two.  He testified that while 

there may have been more officers there, only two were “threats”. 
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[155] Mr. Johnson also agreed that he had never said anything during his 

examination for discovery to the effect that the officers commanded him to get face 

down on the ground, but he testified to this at trial in his direct evidence. 

[156] Mr. Johnston said that he had never had a gun pointed at him before. He said 

he became sweaty and was very distraught.  His estimate was that he was at the 

scene sitting in the police car in the front passenger seat for at least 30 to 45 

minutes. 

2. Section 10 of the Charter Rights - Contacting Counsel 

[157] Mr. Johnson also testified that while he was handcuffed in the police car, the 

officer never asked him if he wanted to speak to a lawyer.  He testified that they told 

him that they were searching the Residence and asked him if there was anything 

else that they might find in the house, because it would be easier for him if he were 

to just say something now.  He estimated that about 40 minutes into his stop, the 

police stated over the radio that they had found the room that they were searching 

for.  Mr. Johnson testified “that’s when he said that I was being arrested for the 

purpose of marihuana trafficking, stuff like that”.  

[158] At that time, Mr. Johnson recalls that Constable Harrach read him his rights, 

or something from a card.  It was put to him by counsel that the section read referred 

to a lawyer, but he did not recall.  His only response to that was that he wanted to 

contact Ross, his real estate lawyer. Mr. Johnson could not remember Ross’s last 

name because he had not dealt with him for years.  The officer said nothing in 

response.  Mr. Johnson testified he did not know it was an option to call the legal aid 

phone number.   

[159] The officer did not offer Mr. Johnson any phone or any privacy for him to 

make a phone call, Mr. Johnson testified. 

[160] Mr. Johnson testified that he was escorted back to the Residence by the 

officers, and his wife was seated at the table in the kitchen opposite from him.  
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[161] The officer asked him to locate the number for the lawyer.  Mr. Johnson said 

he had not seen the business card for several years and there were a few places 

where it could be.  They found the card Mr. Johnson was thinking of in a bowl where 

they kept other cards on the kitchen table.  However, the card stated “James L. 

Davidson” on it. 

[162] Mr. Johnson thought that Ross had possibly taken over the business from his 

father.  Despite this, the officer indicated to him that he would be taking him back to 

the police station before making a call to a lawyer.   

[163] Mr. Johnson indicated that he did not remember whether he asked Constable 

Harrach to call the number on the card after it was located.   

[164] There is a landline with a portable handset at the Residence. 

[165] Mr. Johnson was then taken by police car to the Surrey detachment.  The 

drive took about 20 minutes to half an hour. 

[166] Once back at the detachment, he was again told he was being arrested for 

theft of electricity and again, he was read to from a card and told about his right to 

contact a lawyer.  He indicated to the Court that he understood this interaction when 

it occurred. 

[167] Mr. Johnson testified that at that point a legal aid lawyer was mentioned, but 

Ross was the lawyer he wanted to contact.  Further, the police officers now had the 

card with Ross’s number on it, so Mr. Johnson had determined he should contact 

Ross and not a legal aid lawyer.   

[168] He testified that he never at any time asked Constable Harrach to contact the 

legal aid number.   

[169] I include part of Mr. Johnson’s testimony here: 

Q Okay.  And again my understanding is that you told Constable 
Harrach that you wanted to speak to a lawyer named Ross 
something? 
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A That’s correct.  That’s the only lawyer that I knew. 

Q And again you did not tell him that you wanted to call the legal aid 
number; correct? 

A No, I did not. 

Q Okay.  And nor did you tell him that you wanted to try calling a lawyer 
other than Ross; correct? 

A That is correct.  I never had another -- he never brought it up again for 
me to even talk to another lawyer, he just stuck with Ross. 

Q He didn’t need to bring it up for you to be able to say, you know what, 
actually since I can’t remember Ross’ last name I would like to speak 
to another lawyer, you never said that; right? 

A No.  I didn’t know another lawyer.  I didn’t have any means to look up 
another lawyer.  

Q Well, yes, because you had the option of calling the legal aid number; 
right? 

A That is true, yes. 

Q At some point Constable Harrach told you that you could ask your 
wife to see if she remembered Ross’ last name; is that right? 

A I believe so, yes.  It’s all -- yeah. 

Q And he also told you that there was a directory of lawyers at the police 
station that you could look at; correct? 

A I don’t recall hearing him say that, no. 

Q And are you aware that Constable Harrach then placed a phone call 
over the radio to Constable Riopel and that Constable Riopel asked 
your wife if she knew the phone number for Ross, but that she did not.  
Do you recall that?  

A I don’t recall it, but I don’t know if I was around. 

Q Well, you were in Constable Harrach’s car at that time as I understand 
it.  

A Okay.  And that’s when he took the call from the car, when I was 
there? 

Q Let me just put it to you this way.  Do you recall any attempt by 
Constable Harrach to obtain information through your wife by calling 
another officer at the house? 

A Yes, I believe -- I believe he did make a call to see if Jennifer had a 
card or something for Ross. 

Q And the answer that came back that Constable Harrach conveyed to 
you was that your wife did not have a phone number for Ross; is that 
right? 

A I believe so, yes. 
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Q And again on this occasion in the car after you got arrested and after 
Constable Harrach read to you from the card about your right to a 
lawyer, he also read you a caution that anything you might say could 
be used against you.  You recall that? 

A Yes. 

Q And he asked you if you understood? 

A Yes. 

Q And you said yes? 

A Yes. 

Q Now, shortly after that Constable Harrach took you back to the house; 
correct? 

A That is correct, yes. 

Q And the reason he took you back to the house was so that you could 
attempt to find the phone number for the lawyer Ross; is that right? 

A Yes. 

Q And if I understand it correctly, you had told Constable Harrach that 
you believed there was a business card for Ross in the house? 

A Yes.  I mean, I knew I had one because, you know, that’s who we had 
dealt with for the real estate, so I knew it was somewhere, I just didn’t 
know where because it was just a long time ago. 

Q I’m going to suggest to you at no time did you tell Constable Harrach 
that Ross solely did real estate law; isn’t that right? 

A No, that’s not right.  That’s why I made it clear to them because I only 
knew Ross as a real estate lawyer and I was hoping that he could 
help me, but I didn’t know any criminal lawyers. 

Q And you are absolutely certain that that’s what you said to Constable 
Harrach, sir? 

A I’m absolutely certain, yes.  

Q All right.  And if I understood your testimony, you said earlier today 
that you hadn’t seen the business card with Ross’ name for about 
three years; is that right? 

[170] Mr. Johnson agreed to the question posed in the quotation above.   

[171] When he finally spoke with Ross at the detachment, he was provided by Ross 

with the name of another lawyer to contact and that lawyer called back some several 

hours later.  He was ultimately released just before 11 o’clock at night with his wife. 

[172] Mr. Johnson was questioned by his lawyer about how certain his memory was 

about the vehicle stop and the arrest.  He testified that certain things happened that 
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he could “never forget”, such has having a gun pointed directly in his and his son’s 

faces. He was fearful and scared, describing the incident as “traumatizing”.  

[173] Mr. Johnson denied that after being placed under arrest for production of 

controlled substance and possession of controlled substance for the purpose of 

trafficking he stated the words, “yes, just a little home project”.   

[174] Mr. Johnson also denied saying “just so you guys are aware, the bypass is 

right over there”.  Instead, he stated: 

I was walking out the front door and just stopped for a brief second and 
pointed with my foot because I had handcuffs on and said I believe the hydro 
meter comes in at that corner, that’s all I said ... 

[175] He did agree that he made a gesture with his foot in the hallway before 

exiting.  He denies indicating the location of the bypass, but rather he indicated the 

location of the meter. 

3. The Return of Certain Seized Items 

[176] Mr. Johnson also testified that it was a lengthy period of time before certain 

seized items were returned to him.  He remembers clearly signing for the receipt of 

the passports.  He testified that he received the rest of his documents, including files 

and the intimate pictures of his wife and himself, only after the first trial had been 

completed in 2013. 

[177] Mr. Johnson testified that the length of time before the pictures were returned 

stood out to him because his wife was sensitive about them and was adamant that 

they be returned as soon as possible.  Mr. Johnson asked his lawyer to facilitate 

their recovery as soon as possible.   

[178] Mr. Johnson identified a document as the form which indicated the return of 

the photographs, although the document that was in evidence was the form 

indicating the return of the passports.  No other documents were put forward as 

evidence of applications requesting the return of the photographs. 
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4. Storage and other Issues with the Residence 

[179] In cross-examination, Mr. Johnson was asked about a storage room in the 

Residence.  He indicated that there was no camping equipment, cans of paint, or 

general household junk being stored in that room.  This conflicted directly with the 

answers that he had given at the examination for discovery, where he indicated that 

there would have been paint, basic junk, camping gear and other things in the 

storage room.  

[180] He was asked why there was the steel door.  He indicated that was so that 

things could be kept safe.   

[181] He answered at one point that he had kept things in the storage room: 

I had stored stuff in there for the longest time and then removed it for the 
other purpose.  

For the “other purpose”, he referred to an “unlicensed facility” for medical marihuana.  

He indicated that the unlicensed facility had only been in operation a few months 

prior to the execution of the search warrant.  

VI. DISCUSSION AND ANALYSIS 

[182] The Johnsons argue that the search was unreasonable and breached their 

s. 8 Charter rights, and therefore the items seized were unlawfully obtained.  

Further, they argue that the RCMP breached their ss. 9 and 10 Charter rights by 

detaining them arbitrarily during the search, by failing to promptly inform them of the 

reasons for their detention and arrest and by failing to allow them to obtain or 

instruct counsel without delay. 

 Preliminary Objection of the Pleadings 1.

[183] The Director argues that neither the pleadings nor the arguments actually 

raised by the Johnsons at trial were set out with sufficient particularity.   
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[184] I note that a number of the allegations raised in the pleadings and particulars 

were abandoned in oral argument.  Accordingly, those matters will not be addressed 

in these reasons.   

[185] In particular, the Director claims the pleadings contain no mention of the use 

of excessive force on Mr. Johnson; no allegation that Mr. Johnson should not have 

been handcuffed; no allegation that Ms. Johnson was not given an opportunity to 

review the search warrant at the time the police entered the home; no allegation that 

“clearing” the house was unlawful or done excessively; no allegation that seizure of 

pills and documents in addition to the personal photographs constituted an over-

seizure; and no allegation that the alleged failure not to return the photographs was 

a Charter violation. 

[186] Additionally, the Director submits that their argument appears to contain 

allegations of bad faith. 

A. Purpose of Pleadings – Law 

[187] The purpose of pleadings generally is set out in Rule 3-7 of the Supreme 

Court Civil Rules.  Rule 3-7(18) sets out particular circumstances where particulars 

are necessary, which are cases of misrepresentation, fraud, breach of trust, willful 

default or undue influence, or if particulars may be necessary.  

[188] Sufficiently particularized pleadings are required to ensure that proceedings 

are conducted fairly and openly: No. 1 Collision Repair & Painting (1982) Ltd v. 

Insurance Corp. of B.C. (1994), 30 C.C.L.I. (2d) 149 at para. 20.  Their functions 

include informing the other side of the nature of the case to be met, preventing 

surprise, enabling the other side to know what evidence it ought to be prepared to 

present, limiting the generality of pleadings, defining the issues to be tried, and tying 

the hands of the party so that it cannot without leave go into matters that have not 

been included: Cansulex Ltd. v. Perry, [1982] B.C.J. No. 369 (C.A.) at para. 15.  
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[189] The court must determine whether the pleadings have helped to ensure that 

the disputes are resolved efficiently on their merits and prevented the expansion of 

issues: Canadian Bar Assn v. British Columbia, 2008 BCCA 92 at para. 60.  

[190] This court has specifically considered whether particulars are necessary in 

cases of civil forfeiture.  In the British Columbia (Director of Civil Forfeiture) v. Hells 

Angels Motorcycle Corporation, 2014 BCSC 1488 [Director v. Hells Angels 

Motorcyle Corporation], the court dealt with particulars to be pleaded by the Director.  

Justice Davies held that judicial discretion in determining whether particulars are 

necessary in the case of civil forfeiture is guided by the complexity of the 

proceedings and the fact that forfeiture proceedings are quasi-criminal in nature: 

para. 52.   

[191] In the case of British Columbia (Civil Forfeiture) v. Vo, 2013 BCCA 279, the 

Court of Appeal also considered a request for particulars from the Director of 

Forfeiture.  The court held that in the circumstances of that case, the Director was 

not required to provide particulars of the alleged unlawful activity, because the 

Director was not required to prove any particular offence against any particular 

offender: paras. 19-27. 

B. Pleadings under Review 

[192] Paragraphs 7 to 13 and 16 of the Amended Response to Civil Claim set out: 

7. In the alternative, if the Information to obtain a search warrant sworn 
in support of the Search Warrant did contain reasonable grounds to 
support the lawful issuance of a search warrant for theft of electricity, 
the Search Warrant did not authorize a search of the Residence for 
the purpose of locating anything other than evidence identified in the 
Search Warrant. 

8. During the Search, the Surrey RCMP Members did not attempt to 
locate evidence of theft of electricity, and in particular did not attempt 
to locate the evidence of theft of electricity specifically identified in the 
Search Warrant. The Surrey RCMP Members instead conducted a 
search of the Residence for evidence of offences other than theft of 
electricity that was not authorized by the Search Warrant. 

9. If the Search Warrant was lawfully issued, which is denied, the Surrey 
RCMP Members exceeded the scope of the warrant by searching 
areas of the Property where there was no reasonable basis for 
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believing evidence of theft of electricity would be found, and unlawfully 
seized items not authorized by the theft of electricity warrant, including 
a safe and the Money it contained that is subject to this lawsuit. 

10. At the time of the Defendants’ separate detentions by the police, they 
were not informed of the reason for their detention, were not read their 
rights under the Charter, and were not given the opportunity to call a 
lawyer. 

11. At the time of the Defendants’ separate arrests, they were not 
provided the opportunity to consult with legal counsel in a timely 
manner despite communicating their wish to do so. 

12. The Search was conducted unreasonably and in bad faith, and in a 
manner that was unlawful and/or illegal, and in breach of the 
Defendants’ Charter rights, including but not limited to sections 8, 9 
and 10 of the Charter. 

13. In response to paragraph 4 of the Plaintiffs statement of facts, 
approximately & 7 Surrey RCMP Members stopped the Defendant 
David at approximately 7:30 a.m. while he was driving with his 2 year 
old son to Tim Horton’s to buy coffee. The Surrey RCMP Members 
had their loaded firearms drawn and pointed at the Defendant David 
when they stopped his vehicle. 

… 

16. In specific response to paragraph 5(a) of the Plaintiffs statement of 
facts, the Defendants admit that there was a safe located in the closet 
of an upstairs bedroom of the Defendants’ Residence (the “Safe”) that 
contained $129,820.00 in Canadian currency. It is outside the 
Defendants’ knowledge how the Surrey RCMP came to possess the 
Safe and its contents. If the Surrey RCMP seized and detained the 
Safe and its contents during the unlawful search, the Surrey RCMP 
unlawfully seized and detained the Safe and its contents. 

[Emphasis in original] 

C. Findings on Pleadings Issue 

[193] There is no specific caselaw considering particulars that need to be pleaded 

by a party alleging Charter breaches in a forfeiture case.   

[194] In this case, the Director argues that the Johnsons have altered their 

arguments from their pleadings and did not provide sufficient particulars on the 

nature of the alleged Charter breaches.   

[195] I disagree.  I find that the arguments made properly and sufficiently stem from 

the pleadings advanced by the Johnsons.   
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[196] In both the Amended Notice of Civil Claim and in the email of particulars 

dated January 11, 2016, I find that there was sufficient notice given to the Director of 

the arguments to be advanced by the Johnsons as to why the search was not 

reasonable.   

[197] For example, regarding the use of excessive force, the January 11 email 

states:  

There was no reason for using any level of force, never mind the maximum 
use of force represented by the drawing and pointing a loaded firearm at 
Mr. Johnson and his son. 

I find this email gives sufficient particularity regarding the use of excessive force.  

The Director had direct notice that this argument was going to be raised.  

[198] I come to the same conclusion regarding the Johnsons’ argument that the 

terms of the search warrant and the items seized under it were overbroad.  Seizure 

of the safe is specifically addressed in the January 11 email.  The seizure of the 

private photos, the passports, and jewelry from a child’s bedroom is also specifically 

addressed.   

[199] The Director also argues that the Johnsons’ position that a second search 

warrant was required should have been particularized.  I do not find that this is 

necessary and instead, such a consideration forms part of any search review is 

where s. 8 relied upon, to the extent it is in these circumstances.  In the email 

particularizing the argument, the defendants outline that the search exceeded the 

scope of the warrant.  I find that the Director had sufficient notice of the nature of the 

alleged Charter breach and the effects of those breaches the Johnsons intended to 

rely on. 

[200] As for the allegation that the Johnsons failed to particularize their allegation 

that the theft of electricity requires the officers to physically break walls and trace 

wires, I find that this statement is more of an argument made by counsel for the 

Johnsons, rather than a particular to be relied upon in pleadings. 
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[201] I find that the arguments respecting ss. 9 and 10 of the Charter are sufficiently 

pleaded as well and this is demonstrated in the passages from the Amended 

Response to Civil Claim, notably paragraphs 10 and 11.  It is not necessary that 

every anticipated item of evidence or nuance of argument be pleaded.  I am mindful 

of Justice Davies’ comments in Director v. Hells Angels Motorcycle Corporation 

noted above.  These proceedings should be guided by the fact that these are quasi-

criminal proceedings in nature.  All the particulars of the breach of the Charter 

section need not be pleaded if the section and the breaches in general are pleaded 

or set out in the answer to the request for particulars grosso modo or approximately.  

It is sufficient if the issues to be tried are defined and the other side knows the 

evidence to present.  Here, it is for the Director to demonstrate how the search is 

lawful.  The Director had notice in the particulars that “seizure of anything not 

specifically listed in the hydro theft warrant in this case constitutes a warrantless 

seizure”. 

[202] Respecting “clearing of the Residence”, the fact this was in issue was clear 

from the Notice to Admit sent by the defendants to the Director.  The pleadings 

state: 

12. To clear a residence means to conduct a cursory preliminary search 
of residence for other persons who may be suspects or pose a threat to 
police officers. 

 The plaintiff specifically denies the truth of the fact. 

[203] Furthermore, failure to return the photos was expressly set out by the 

defendants in the email correspondence on particulars. 

[204] Accordingly, I dismiss the Director’s argument on this issue. 

VII. ISSUES RELATING TO SECTIONS 8, 9 AND 10 OF THE CHARTER 

[205] Any finding by the Court regarding the alleged breaches of the Johnsons’ 

ss. 8, 9 and 10 Charter rights will be highly fact specific.  This will necessitate a 

review of the witnesses’ credibility. 
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 Credibility and Reliability of Evidence 1.

[206] Credibility assessments by the court involve a delicate balance of 

observation, likelihood of the version of events and an assessment of the individual 

while testifying.  This can include the person’s manner of answering questions, 

candour and level of detail offered.  The court is mindful as well of the amount of 

time that often passes before a matter actually comes to the individual testifying. 

[207] In the often cited Bradshaw v. Stenner, 2010 BCSC 1398 at para. 186, aff’d 

2013 BCCA 296, Justice Dillon held: 

[186] Credibility involves an assessment of the trustworthiness of a witness’ 
testimony based upon the veracity or sincerity of a witness and the accuracy 
of the evidence that the witness provides (Raymond v. Bosanquet (Township) 
(1919), 59 S.C.R. 452, 50 D.L.R. 560 (S.C.C.)). The art of assessment 
involves examination of various factors such as the ability and opportunity to 
observe events, the firmness of his memory, the ability to resist the influence 
of interest to modify his recollection, whether the witness’ evidence 
harmonizes with independent evidence that has been accepted, whether the 
witness changes his testimony during direct and cross-examination, whether 
the witness’ testimony seems unreasonable, impossible, or unlikely, whether 
a witness has a motive to lie, and the demeanour of a witness generally 
(Wallace v. Davis, [1926] 31 O.W.N. 202 (Ont.H.C.); Farnya v. Chorny, [1952] 
2 D.L.R. 152 (B.C.C.A.) [Farnya]; R. v. S.(R.D.), [1997] 3 S.C.R. 484 at 
para.128 (S.C.C.)). Ultimately, the validity of the evidence depends on 
whether the evidence is consistent with the probabilities affecting the case as 
a whole and shown to be in existence at the time (Farnya at para. 356). 

Accordingly, the court assesses credibility on a host of factors including common 

sense, probability, interests and demeanor. 

2. Findings of Credibility 

[208] On the issue of credibility, I accept the evidence of Constables Ryzuk and 

Harrach and of Corporal Stovern.  They gave their evidence candidly and in 

particular, Constable Ryzuk admitted to a lack of diligence respecting the Returns to 

Justice. 

[209] I find the evidence of Constables Ryzuk and Harrach on the stop of 

Mr. Johnson’s vehicle and the approach to Mr. Johnson to be credible and plausible.  

I do not find the guns were ever pointed in any position but the low ready position.  
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[210] Corporal Stovern was very matter of fact in his evidence and his description 

of the use of the Force Intervention Management Model. 

[211] In contrast, I find that Mr. Johnson’s evidence varied greatly from the time of 

the examination for discovery to the time of trial. 

[212] Mr. Johnson was often argumentative with counsel and his evidence 

frequently differed from that he gave at his examination for discovery.  I have no 

doubts that seeing a weapon can be a shocking event, and that it may impact one’s 

recollection of how events unfolded.  It is natural and expected that, in most 

circumstances, where if a gun is encountered by an individual, all their focus will be 

on the gun.  However, Mr. Johnson agrees now that, contrary to his earlier 

statements, there were only two police officers at the vehicle stop with guns.  

Additional officers only arrived on the scene when Constable Vasiliev and her 

accompanying officer came to attend to Mr. Johnson’s son.  I do not believe 

Mr. Johnson’s version of how the events unfolded. 

[213] I find that Mr. Johnson overstated what occurred. He was concerned and 

focused, understandably, on his son, and as well concerned about what was 

occurring back at the Residence.  I find, considering this and the factors on 

credibility assessments, render his evidence unreliable and I do not accept it.   

[214] Where the evidence of Constables Ryzuk and Harrach differs from that of 

Mr. Johnson, I accept their evidence over his.   

3. Breaches alleged detailed 

[215] Specifically in connection with s. 8, the defendants allege the following: 

 They engaged in an unreasonable use of force in blocking in David 
Johnson’s vehicle and drawing their firearms on him during his initial 
arrest, takedown, and detention (breach of s. 8); 

 At that time, Mr. Johnson was not properly advised of the reasons for 
his arrest nor shown a copy of the search warrant authorizing the 
search of his home, and therefore the reason for his arrest (ss. 10(a) 
and 8); [this is repeated under s. 10] 

… 
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 The RCMP improperly entered the Johnson residence without 
allowing the sole occupant therein at the time, Jennifer Johnson, an 
opportunity to review the search warrant and permit entry (ss. 10(a) 
and 8); 

… 

 The RCMP officers engaged in an unauthorized search of the 
Johnson home during their initial entry and prior to searching or 
discovering any evidence related to theft of electricity or otherwise 
authorized by their warrant for entry (s.8); 

… 

 The RCMP officers further engaged in an unauthorized search in the 
home in searching areas and items that would not reasonably have 
afforded evidence or items authorized for search or seizure by the 
search warrant (s.8); 

 During what Mr. and Mrs. Johnson say was an unlawful search in any 
event, items were seized, and such items were retained, which could 
not have afforded evidence of other crimes or unlawful activity and 
was therefore unauthorized (s.8), the most extreme example of this 
being the seizure and retention of private, intimate photos of the 
Johnsons; 

 The RCMP thereafter engaged in an unlawful search of items that 
were seized, in particular the safe that was seized, in that they did not 
obtain a warrant to search it and did not have reasonable grounds to 
believe it would afford them evidence as authorized by the warrant 
they did have (s. 8); 

 In the overall terms, the manner of the search was unreasonable, 
including in that it was overly intrusive and showed no respect for the 
privacy of the individuals being searched (s. 8); 

 The RCMP not only failed to file a 5.2 Report to a Justice regarding 
the search of the home late, they did not file one at all, nor did they file 
a required report upon returning any items they state they did return to 
Mrs. and Mr. Johnson (s. 8). 

[216] In connection with s. 9, the defendants argue: 

 Mr. Johnson was improperly detained and arrested in that he was 
immediately handcuffed and remained so for the duration of the time 
that he was detained prior to reaching the Surrey RCMP detachment, 
much, much later (s. 9), nor was he provided a reasonable nor prompt 
opportunity to contact counsel during this time (s. 10(b)). 

[217] In connection with s. 10, the defendants argue: 

 At that time, Mr. Johnson was not properly advised of the reasons for 
his arrest … the defendants argue that Mr. Johnson was not given the 
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exact reasons as he had not been provided a copy of the search 
warrant (ss. 10(a) and 8); 

 Mr. Johnson was [not] provided a reasonable nor prompt opportunity 
to contact counsel during this time (s. 10(b)); 

 The RCMP improperly entered the Johnson residence without 
allowing the sole occupant therein at the time, Jennifer Johnson, an 
opportunity to review the search warrant and permit entry (ss. 10(a) 
and 8); [also argued above in respect of s. 8] 

… 

(b) Jennifer Johnson was not promptly advised of the reasons for her 
detention or arrest immediately in any event, nor immediately 
provided with an opportunity to contact counsel (ss. 10(a) and (b)); 

… 

(g) Overall, both Mr. and Mrs. Johnson were not afforded an opportunity 
to retain and instruct counsel without delay (s. 10(b)). 

4. Alleged Breaches of ss. 10(a) and 10 (b) of the Charter  

[218] Both Mr. and Ms. Johnson rely on s. 10 of the Charter.  

[219] Section 10 of the Charter reads as follows: 

Everyone has the right on arrest or detention 

(a) to be informed promptly of the reasons therefor; 

(b) to retain and instruct counsel without delay and to be informed of that 
right; … 

A. Ms. Johnson 

[220] The Director concedes a violation of Ms. Johnson’s s. 10(b) Charter right to 

retain and instruct counsel without delay.  Ms. Johnson was provided with no 

opportunity to call a lawyer until after 09:20 hours, despite the fact that the entry into 

the Residence occurred at 07:39 hours.  I find, therefore, that there was 

unacceptable delay in Ms. Johnson’s right to contact counsel. 

[221] I note that given the breach of Ms. Johnson’s s. 10(b) Charter rights, the 

Director is not relying on a statement of Ms. Johnson, when she said “I didn’t know 

that was down there”, a believed reference to the basement, after being read the 

police warning.   
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B. Mr. Johnson 

[222] Numerous arguments were advanced in respect of Mr. Johnson’s s. 10 

Charter rights as noted above.   

[223] In respect of Mr. Johnson’s s. 10(b) rights, the defendants argue that 

Mr. Johnson’s opportunity to retain and instruct counsel without delay was violated 

at the scene of his detention, when he was not afforded the opportunity to make a 

call to counsel.  Mr. Johnson argues that he could have called counsel from either of 

the police cars that were used to block his way, or from the police car driven to the 

scene by Constable Vasiliev, who dealt with Mr. Johnson’s son while Mr. Johnson 

was detained.   

[224] Additionally, the defendants argue that Constable Harrach did not advise 

Mr. Johnson that he could contact legal aid counsel.  In Mr. Johnson’s evidence, 

even though he had indicated to Constable Harrach that he had a lawyer, he just did 

not know his full name, he had also yet to be advised that he had the right to speak 

to a legal aid lawyer. 

C. Law - Section 10 Charter 

[225] Section 10(a) of the Charter provides: 

Everyone has the right on arrest or detention 

(a) to be informed promptly of the reasons therefor; 

[226] Section 10(b) provides: 

(b) to retain and instruct counsel without delay and to be informed of that 
right; … 

[227] The Supreme Court of Canada recently considered s. 10(b) in the decision of 

R. v. Taylor, 2014 SCC 50, stating that the right to counsel must be facilitated 

“without delay”: para. 2. 

[2] Section 10(b) of the Canadian Charter of Rights and Freedoms 
guarantees that detained or arrested individuals have the right to retain and 
instruct counsel without delay. In R. v. Manninen, [1987] 1 S.C.R. 1233, this 
Court recognized that this imposes a corresponding duty on the police to 
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ensure that individuals are given a reasonable opportunity to exercise the 
right. This appeal is about the scope of that duty when a detained individual is 
receiving medical treatment. The question before us is whether the police's 
failure to take any steps to implement or facilitate access to counsel is a 
breach of s. 10(b) in the circumstances. In my view, it is and the evidence 
should be excluded. 

[228] Mr. Johnson relied particularly on paras. 21-23, which set out: 

[21] The purpose of the s. 10(b) right is "to allow the detainee not only to 
be informed of his rights and obligations under the law but, equally if not more 
important, to obtain advice as to how to exercise those rights": Manninen, at 
pp. 1242-43. The right to retain and instruct counsel is also "meant to assist 
detainees regain their liberty, and guard against the risk of involuntary self-
incrimination": R. v. Suberu, [2009] 2 S.C.R. 460, at para. 40. Access to legal 
advice ensures that an individual who is under control of the state and in a 
situation of legal jeopardy "is able to make a choice to speak to the police 
investigators that is both free and informed": R. v. Sinclair, [2010] 2 S.C.R. 
310, at para. 25. 

[22] In R. v. Bartle, [1994] 3 S.C.R. 173, Lamer C.J. explained why the 
right to counsel must be facilitated "without delay": 

This opportunity is made available because, when an individual is 
detained by state authorities, he or she is put in a position of 
disadvantage relative to the state. Not only has this person 
suffered a deprivation of liberty, but also this person may be at risk 
of incriminating him- or herself. Accordingly, a person who is 
"detained" within the meaning of s. 10 of the Charter is in 
immediate need of legal advice in order to protect his or her right 
against self-incrimination and to assist him or her in regaining his 
or her liberty ... . Under s. 10(b), a detainee is entitled as of right to 
seek such legal advice "without delay" and upon request.... [T]he 
right to counsel protected by s. 10(b) is designed to ensure that 
persons who are arrested or detained are treated fairly in the 
criminal process. [Emphasis added; p. 191.] 

[23] He also confirmed the three corresponding duties set out in Manninen 
which are imposed on police who arrest or detain an individual: 

(1) to inform the detainee of his or her right to retain and instruct 
counsel without delay and of the existence and availability of 
legal aid and duty counsel; 

(2) if a detainee has indicated a desire to exercise this right, to 
provide the detainee with a reasonable opportunity to exercise 
the right (except in urgent and dangerous circumstances); and 

(3) to refrain from eliciting evidence from the detainee until he or 
she has had that reasonable opportunity (again, except in 
cases of urgency or danger). 
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[229] In Taylor, the court reviewed the circumstances that necessitate that the 

accused has immediate contact with legal counsel.  Further, the Supreme Court of 

Canada underscored that all steps to elicit further evidence from the individual 

should be refrained from by the police until the right to legal counsel has been 

exercised. 

[230] Importantly, the Court noted s. 10(b) does not create a right to use a specific 

phone.  At para. 28 in Taylor, the Court held: 

[28] But the police nonetheless have both a duty to provide phone access 
as soon as practicable to reduce the possibility of accidental self-incrimination 
and to refrain from eliciting evidence from the individual before access to 
counsel has been facilitated. While s. 10(b) does not create a "right" to use a 
specific phone, it does guarantee that the individual will have access to a 
phone to exercise his right to counsel at the first reasonable opportunity. 

[231] In R. v. McGuffie, 2016 ONCA 365, the Court found that the accused’s 

s. 10(b) right was engaged as soon as he was handcuffed and searched.  

[232] The Court reiterated in Taylor that a detainee must be informed of his or her 

rights and obligations under the law, and obtain advice on how to exercise those 

rights, such that they can make a free and informed choice whether to speak with 

the authorities.  At para. 21, the Court held: 

[21] The purpose of the s. 10(b) right is "to allow the detainee not only to 
be informed of his rights and obligations under the law but, equally if not more 
important, to obtain advice as to how to exercise those rights": Manninen, at 
pp. 1242-43. The right to retain and instruct counsel is also "meant to assist 
detainees regain their liberty, and guard against the risk of involuntary self-
incrimination": R. v. Suberu, [2009] 2 S.C.R. 460, at para. 40. Access to legal 
advice ensures that an individual who is under control of the state and in a 
situation of legal jeopardy "is able to make a choice to speak to the police 
investigators that is both free and informed": R. v. Sinclair, [2010] 2 S.C.R. 
310, at para. 25. 

[233] Counsel for Mr. Johnson also relied upon the seminal decision in R. v. 

Manninen, [1987] 1 S.C.R. 1233. 

[234] Mr. Johnson argues additionally that once he indicated he wished to speak to 

his lawyer Ross, the police should not have taken any further investigative steps to 
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elicit evidence until this was accomplished.  Counsel rely upon R. v. Ross, [1989] 1 

S.C.R. 3, and R. v. Prosper, [1994] 3 S.C.R. 236.  Counsel for the Johnsons also 

relied upon the decision of McGuffie as authority for the proposition that once 

detained in handcuffs, the right to counsel is immediate. 

D. Discussion and Findings in Relation to s. 10 of the Charter 

[235] I find that Mr. Johnson’s 10(b) rights were not violated.  He was told of his 

right to counsel three times after his detention and was also informed of his right to 

legal aid counsel.  He indicated that he only wanted to speak with Ross.  I find that 

Constable Harrach returned Mr. Johnson to his Residence to facilitate Mr. Johnson’s 

right to counsel and look for Ross’s business card.   

[236] I accept the officers’ evidence that they could not have facilitated a call to 

counsel when Mr. Johnson’s vehicle was pulled over.  They did not have a number 

to call for Mr. Johnson.  I accept the circumstances themselves made such a call 

difficult.  In all these circumstances, there is no violation of s. 10(b) of the Charter 

[237] In the facts of this case, however, Mr. Johnson had indicated he wished to 

speak with Ross.  I accept the evidence of Constable Harrach that Mr. Johnson was 

advised of his right to counsel through legal aid but as soon as Mr. Johnson 

indicated that he wished to speak to Ross, Constable Harrach facilitated that, his 

effort including returning Mr. Johnson to the Residence to locate the lawyer’s card. 

[238] I do not find this situation to be analogous to the Ontario Court of Appeal 

decision in McGuffie.  There were no further searches of Mr. Johnson nor a request 

to speak to counsel such as were where the officers were trying to facilitate that call 

by first locating a card with the lawyer’s name then enabling Mr. Johnson to make a 

call in private.  Mr. Johnson was not subjected to a strip search.  The delay here did 

not arise from circumstances, taking the words of Doherty J.A. in McGuffie, that 

ensured he would not receive that advice until after the police were done with 

appellant and had the evidence they needed to convict him: para. 44. 
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[239] Also, I accept the evidence of the officers that Mr. Johnson pointed with his 

foot, spontaneously, at the location where they bypass was later found.  I find, 

however, that the further question asking Mr. Johnson for clarification was not a 

statement in the same category (where he motioned more specifically with his foot). 

[240] I find that this questioning and the resulting action by Mr. Johnson was a 

breach of s. 10(b) of the Charter.  Given no phone call had yet been made to 

counsel and that they were returning to the detachment precisely to make a phone 

call to counsel, I find this was a breach of Mr. Johnson’s s. 10(b) rights. 

[241] The defendants also argue that Ms. Johnson’s rights under s. 10(a) were 

violated, as she was not informed of why she was being detained.  I find that the 

officers did not breach either Mr. or Ms. Johnson’s s. 10(a) Charter rights with 

respect to either Mr. or Ms. Johnson.  Each of them was separately told of the 

offence for which they were detained.  Each was told the reason for their detention.  

I accept the evidence of Constables Harrach and Ryzuk respecting what occurred at 

the scene and the extent to which they told Mr. Johnson his s. 10 rights. 

[242] Respecting the argument that Mr. Johnson was not permitted to contact 

counsel at the scene of his detention, I accept the evidence of the officers that it was 

not possible to facilitate a call there.  Nor were the circumstances of the Residence 

amenable to a call to counsel. 

[243] Further, I find that, while Mr. Johnson was advised of his right to contact legal 

aid duty counsel, he wanted to call “Ross”.  Constable Harrach did what he could to 

facilitate locating that lawyer’s phone number including calling back to the Residence 

to have an officer ask Ms. Johnson if she knew the name or had the card.  Further, 

Constable Harrach took Mr. Johnson back to the Residence to look for that card.  In 

these circumstances, I do not find Mr. Johnson was denied the ability to contact 

counsel promptly.  Once at the RCMP detachment, Constable Harrach facilitated a 

call to the firm on the card to find “Ross”.  Accordingly, I do not a breach of 

Mr. Johnson’s s. 10(b) right to contact counsel without delay on this basis. 
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[244] Nor was it reasonable to expect Mr. Johnson to place a call while at the 

Residence.  I accept the evidence of Constable Harrach that he could not take the 

handcuffs off Mr. Johnson to facilitate him placing a call in the washroom or another 

room in the Residence, which would be required to afford him privacy.  This would 

have left Mr. Johnson unsupervised.  Accordingly, in these circumstances, there was 

no violation of Mr. Johnson’s s. 10(b) right.  

[245] In sum, I find that Ms. Johnson’s s. 10(b) rights were breached, as is 

admitted.  In find that neither defendant’s s. 10(a) rights were breached. 

[246] I also find, to the extent there was questioning of Mr. Johnson about the 

location of the hydro meter and a request to which he responded, that was a breach 

of his s. 10(b) Charter rights. 

5. Alleged Breaches of s. 9 of the Charter 

[247] The next issue to consider is whether Mr. Johnson was detained at his 

vehicle in a manner that infringed his s. 9 Charter rights.  Section 9 states that 

“[e]veryone has the right not to be arbitrarily detained or imprisoned”.   

[248] The defence argued that Mr. Johnson’s s. 9 rights were breached when he 

was handcuffed unnecessarily and had a loaded gun pointed at him.  It is argued 

that these actions interfered with Mr. Johnson’s liberty more than was necessary, in 

violation of his Charter rights.  

[249] The defence relied upon the decision of R. v. Mann, 2004 SCC 52.  In Mann, 

the Supreme Court of Canada stated that law enforcement officers may detain an 

individual if they have reasonable grounds to suspect that the person is connected to 

a crime and detention is necessary.  The detention must be conducted in a 

reasonable manner. 

[250] In Mann, police officers were investigating a break and enter when they 

observed the accused, who matched the description of the suspect, walking along 

the sidewalk.  Mr. Mann was stopped and he complied with a pat down search of his 
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person for concealed weapons.  A soft object was felt in his pocket.  The officer 

reached in and found a small bag containing marihuana. 

[251] The trial judge in Mann held that the police officer was justified to search the 

accused for security reasons, but it was not reasonable to infer that security required 

the officer to look inside the accused’s pockets.  That evidence was excluded and 

the accused was acquitted. 

[252] The test for the reasonable detention of individuals for investigative or safety 

purposes is summarized in Mann at para. 45: 

[45] To summarize, as discussed above, police officers may detain an 
individual for investigative purposes if there are reasonable grounds to 
suspect in all the circumstances that the individual is connected to a 
particular crime and that such a detention is necessary. In addition, where a 
police officer has reasonable grounds to believe that his or her safety or that 
of others is at risk, the officer may engage in a protective pat-down search of 
the detained individual. Both the detention and the pat-down search must be 
conducted in a reasonable manner. In this connection, I note that the 
investigative detention should be brief in duration and does not impose an 
obligation on the detained individual to answer questions posed by the police. 
The investigative detention and protective search power are to be 
distinguished from an arrest and the incidental power to search on arrest, 
which do not arise in this case. 

[253] Mr. Johnson argues that his detention violated the principles in Mann.  

Mr. Johnson concedes that the officers had reasonable grounds to connect him to a 

crime and detain him.  The question then becomes whether the search was 

conducted in a reasonable manner.  The defence argues that this case is analogous 

to Mann and it was unreasonable for the officers to handcuff Mr. Johnson or draw 

their weapons.  

[254] If force is used, it must be justified by a real concern, including serious risk of 

violence.  Counsel argues that Mr. Johnson clearly did not continue to pose a threat 

following his detention.  There was no reason for the ongoing handcuffing nor was 

there any reason for the police to point their firearms at Mr. Johnson. 

[255] As in R. v. Aucoin, 2012 SCC 66, the question is whether the officer was 

“justifying in exercising” the detention as he did in the circumstances of the case: 
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para. 35 [emphasis in original].  In Aucoin, the Court relied upon the decision of R. v. 

Clayton, 2007 SCC 32, where Justice Abella noted that the liberty interests of 

members of the public must be balanced against the risk and the nature of the stop.  

The search must be no more intrusive than is reasonably necessary to address the 

risk. 

[256] It is argued that there was no discussion among the officers as to the use of 

force before the planned execution of the search warrant or the contemporaneous 

stop of Mr. Johnson.  Their use of their weapons was a “flagrant use of police 

powers of search and seizure that could have ended, as in other situations, with 

tragic consequences”. 

[257] Mr. Johnson relies on the following facts regarding the detention: 

 He had left the Residence at 07:32 hours with his son to go in his Murano 

Nissan vehicle to Tim Hortons to buy coffee; 

 Constable Cocheran was conducting surveillance of the property and 

transmitted over the radio that the Nissan Murano vehicle was leaving the 

property with a lone male driver; 

 Corporal Stovern directed the stop of the Nissan Murano vehicle; 

 Constable Ryzuk heard the direction and blocked part of the exiting street, the 

Greenway Drive with his white cube van; 

 Constable Ryzuk did not consult anyone and did this at his sole discretion; 

 Constable Ryzuk had then exited his vehicle, drew his firearm in the low 

ready position and approached the Nissan Murano vehicle, which stopped 

after coming around the corner; 

 Constable Harrach arrived at the scene shortly after Constable Ryzuk and 

also stopped his vehicle at a 45 degree angle and exited his vehicle with his 

gun drawn in the low ready position; 
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 Constable Ryzuk was not sure if Mr. Johnson said anything, but he continued 

to approach the vehicle with his gun drawn.  He then saw the young child in 

the rear passenger seat of the Nissan Murano vehicle; 

 Constable Harrach put his gun away and informed Mr. Johnson he was being 

detained and placed Mr. Johnson immediately in handcuffs with his hands 

behind his back.   

 Constable Harrach then conducted a pat down search of Mr. Johnson and 

found no weapons; 

 Constable Harrach put his gun away as he assessed the risk of Mr. Johnson 

being posed as low; 

 Constable Harrach then took Mr. Johnson to his police vehicle and put him in 

the front passenger seat while still in handcuffs; 

 Constable Harrach and Mr. Johnson sat in the police car from proximally 

07:42 hours to 08:08 hours with Mr. Johnson remained handcuffs the entire 

time; 

 Mr. Johnson was nervous and sweating when he left the Nissan Murano 

vehicle and was placed in handcuffs but was cooperative and compliant; 

 Constable Herrick further described Mr. Johnson as follows: “he calmed down 

and seemed very chatty with me in the vehicle”.  

[258] Mr. Johnson relies on the following facts to prove that excessive force was 

using while he was detained: 

 the Marihuana Enforcement Team was aware that Mr. Johnson had no 

criminal record or history of violence; 

 the search warrant was for theft of electricity;  
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 there was no other evidence of production of marihuana in existence at the 

property; 

 there had been a previous inspection by the EFSI team, which determined 

there was no evidence of criminal activity at the Johnson Residence; 

 there was some surveillance conducted at the Johnson’s Residence and no 

evidence of criminal suspicious or potentially dangerous activity was 

observed; 

 Constable Harrach knew that by 07:00 hours that Ms. Johnson resided with 

David Johnson, indicating this was a family home; 

 there were no exigent circumstances; 

 Constable Harrach was the assigned arresting officer and he was armed with 

a firearm baton, OC spray, wearing body armour and trained in hand-to-hand 

combat;  

 Constable Harrach was driving an unmarked police vehicle with lights and 

sirens; 

 Constable Ryzuk was similarly armed on the day and driving the exhibits 

vehicle;  

  Constable Ryzuk’s and Constable Harrach’s use of force training required an 

assessment of the factors which assists in determining the level of risk posed 

and alternatives to use of force;  

 the use of lethal force or unholstering and pointing of the firearm at 

Mr. Johnson was appropriate only if faced with threat of grievous body harm 

or death; 
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 Constable Ryzuk had received training that stopping a vehicle head-on was 

inherently dangerous due to risk of being run over, the vehicle being used as 

a weapon as and people in the vehicle being armed; and 

 that there was no discussion of the use of force in the manner of entry. 

[259] In essence, Mr. Johnson argues it was not reasonable for the officers to 

continue to keep him in handcuffs or draw their weapons. 

[260] The Director in response relies upon the decision of the Supreme Court of 

Canada in R. v. Nasogaluak, 2010 SCC 6 at para. 35, a case considering s. 7 and 

the excessive use of force where Justice LeBel held: 

[35] Police actions should not be judged against a standard of perfection. 
It must be remembered that the police engage in dangerous and demanding 
work and often have to react quickly to emergencies. Their actions should be 
judged in light of these exigent circumstances. … 

[261] The Director further argues that it is reasonable for police officers to take 

steps to minimize risk, given that there is a possibility that someone may pose an 

immediate risk: R. v. Chuhaniuk, 2010 BCCA 403.  There must only be a reasonable 

possibility for violence: Chuhaniuk at para. 59; R. v. Kwiatkowski, 2010 BCCA 124 at 

paras. 60-62.   

[262] The Director also relies on R. v. Nguyen, 2013 BCSC 950, where warrants 

were obtained to search two residences for theft of electricity.  In that case, the 

police had their guns in the low ready position and that the accused who answered 

the door was in pajamas and not compliant.  He was taken down to the ground and 

handcuffed.  The court held as follows respecting the use of firearms at paras. 63-

65: 

[63] There was a measure of force used in the initial detention. I do not 
understand the law to state that force cannot be used or that the use of force 
will make an arrest out of what would otherwise be an investigative detention. 
The key will be the necessity consideration. The police may use a reasonable 
force to effect an investigative detention where the circumstances justify that 
use. 
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[64] In this case, the officers entered a residence. Some of the officers had 
their sidearms unholstered and in hand. The description in the testimony was 
that the guns were at the “low ready” position. In the circumstances as 
described, I find no basis to conclude that that was excessive or 
unnecessary. The police were entering into an unknown environment for the 
purpose of investigating a criminal offence. They were entitled to take 
appropriate precautions. On the totality of the evidence, I am not prepared to 
say that was inappropriate. 

[65] Additionally, there was nothing in the evidence to suggest that the 
weapons were brandished about or deployed in any way that would be seen 
as an improper threatening of the applicant. 

[263] Constables Ryzuk and Harrach both testified that they put their guns back in 

the holsters once Constable Harrach had handcuffed Mr. Johnson.  It was only at 

this point that Constable Ryzuk observed Mr. Johnson’s son in the backseat. 

[264] Constable Harrach testified that he kept Mr. Johnson in handcuffs because he 

was driving an unmarked police vehicle that had no section where he could safely 

seat Mr. Johnson.  There were items in the vehicle that could be used as weapons 

and Mr. Johnson was seated in the front seat next to him.  Constable Harrach 

testified that keeping Mr. Johnson in handcuffs was necessary to protect himself and 

to keep Mr. Johnson from fleeing. 

[265] I accept the evidence of Constables Ryzuk and Harrach. 

[266] While the Director acknowledges that Mr. Johnson became calm after the 

initial detention, he argues that the choice to handcuff Mr. Johnson throughout fell 

within a reasonable range of use of force. 

[267] I find that the officer’s decision to detain Mr. Johnson fell within that 

reasonable range of force.   

[268] I find that the fact that Mr. Johnson was leaving the premises to be searched 

gave the RCMP grounds to detain him in the circumstances.   

[269] I must continue to determine whether excessive force was used, either with 

regard to the use of handcuffs or the officers holding their guns in the low ready 

position. 
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[270] I find the situation here is not analogous to cases such as R. v. Vadon, [2000] 

B.C.J. No. 2081 (S.C.), where excessive force was used.  The police officers clearly 

announced themselves.  They first entered the Residence after Ms. Johnson 

answered the door, and did not have their weapons drawn.  

[271] I find that given the circumstances of the case, the officers had a reasonable 

suspicion of the possibility of violence as clarified by Justice Binnie at para. 75 in R 

v. Kang-Brown, 2008 SCC 18.  In Kang-Brown, the Court stated that a reasonable 

suspicion is “something more than a mere suspicion and something less than to 

believe based on reasonable and probable grounds”: para. 75.  

[272] I disagree with counsel’s argument that an analysis of whether excessive 

force was applied to Mr. Johnson should incorporate an analysis of manner of the 

execution of the search warrant at the Residence.  The two concepts are distinct.  In 

any event, Mr. Johnson was not present when the search warrant was executed in 

any event and was only returned to the Residence to find the business card of his 

lawyer Ross. 

[273] Respecting the treatment of Mr. Johnson at the arrest scene, I find that 

Constable Harrach’s reasons advanced for handcuffing him are, in all the 

circumstances, reasonable.  Further, I find that it was reasonable for the officers to 

have the guns drawn in the low ready position as they approached the Nissan 

Murano vehicle. 

[274] There is no question that the officers were in danger as they exited their 

vehicles.  The limited information they had on Mr. Johnson did not eliminate this risk.  

They did not know if he had weapons in the car.  The vehicle itself posed a serious 

threat to the officers.  Given all the circumstances, I find the officers did not use 

unreasonable or excessive force.  I find that they had deployed their weapons in the 

low ready position.  Accordingly, I do not accept Mr. Johnson’s evidence that the 

officers had their weapons pointed at him or his son.  
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[275] As noted, I find that Mr. Johnson, while giving evidence to the best of his 

ability, was in error on numerous occasions.  As stated above, his evidence at trial 

was inconsistent with his evidence during his examination for discovery.  He readily 

conceded his errors, but was adamant that the guns were drawn directly at him.  

I find that this is in error and, again, I prefer the evidence of Constables Ryzuk and 

Harrach, who were trained to have their weapons in the low ready position when 

unholstered.  I do not accept Mr. Johnson’s evidence that a gun was pointed directly 

at him and through the open window instead of in the low ready position.  I find 

Mr. Johnson was mistaken, given the stressful circumstances.   

[276] I do not find there was excessive use of force that would merit a finding that 

Ms. Johnson’s s. 9 Charter rights has been violated.   

[277] In sum, I find that neither Mr. Johnson’s nor Ms. Johnson’s s. 9 Charter rights 

were breached.  

6. Section 8 of the Charter 

[278] The Johnsons alleged that their privacy interests were breached under s. 8 of 

the Charter by the manner in which the search was conducted and the items that 

were seized.  Section 8 provides: 

Everyone has the right to be secure against unreasonable search or seizure. 

A. Position of the Johnsons on s. 8 of the Charter 

[279] Mr. Johnson argues that the actions of the police at his arrest violated his s. 8 

right.  In the argument respecting s. 8 of the Charter, counsel argued that the use of 

force in effecting the arrest of Mr. Johnson should also be considered a breach of his 

s. 8 right.  Relying on R. v. Genest, [1989] 1 S.C.R. 59, counsel argues 

Mr. Johnson’s situation is analogous.  With respect, I do not agree.  Unlike Genest, 

the search warrant executed on the Residence was not invalid.  No excessive force 

was used at the Residence.  Nor do I find his arrest to have been carried out 

contrary to s. 8.  There existed unknown risks.   
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[280] I agree with the submissions of the Director.  Potential marihuana grow 

operations and extension theft of electricity searches are characterized by extreme 

risk.  In R. v. Moore, 2013 BCPC 131, the court held it was appropriate for the police 

to have their weapons drawn at a search for theft of electricity, even where there is 

no other evidence of marihuana grow operation in place given the inherent dangers 

associated with marihuana grow operations attached to theft of electricity: see 

paras. 100-105 and 123 of that decision.  

[281] Similarly, in R. v. Nguyen, 2013 BCSC 950, the officers entered a residence 

to execute a search warrant.  Some of the officers had their sidearms unholstered 

and in hand. The description in the testimony was that the guns were at the “low 

ready” position. In the circumstances as described, the court found no basis to 

conclude that that was excessive or unnecessary force such that there was a s. 8 

breach. The police were entering into an unknown environment for the purpose of 

investigating a criminal offence. They were entitled to take appropriate precautions. 

[282] The Johnsons argued that the police, particularly Constable Ryzuk who 

cleared the Residence, violated the reasonability of a search.  The Johnsons argue 

that searching was done contemporaneously with the time to clearing the house, 

and that in effect the clearing was used as a ruse to over-search and over-seize. 

[283] As I understood it, the Johnsons argue that, while the search warrant set out 

that certain items were to be seized, for example, documents establishing residency, 

once a sufficient number of these documents had been seized, the officers should 

have ceased any further searches and not carried on to examine all parts of the 

Residence.  

[284] In respect of overbroad seizure, the Johnsons rely on the decision of R. v. 

Mandziak, 2014 BCCA 41, for the principle that documents, passports and birth 

certificates were unlawfully seized because they did not go to establishing residency. 
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[285] A review of Mandziak decision discloses that in that case, the search warrant 

was very specific and highly particularized, in that it was for “documents addressed 

to 3325 McQueen Road”. 

[286] The Johnsons argued the search was unreasonable for a number of other 

reasons.  They argued it was unreasonable to search the child’s bedroom.  Further, 

they contended that the police searched and seized items in the home that could not 

reasonably have afforded evidence.  The items that were seized should have been 

the subject of a second search warrant, as they were not items that were set out in 

the search warrant.  The most extreme example of this was the seizure and 

retention of private intimate photos of the Johnsons located in the safe when it was 

opened. 

[287] It was further argued that the safe itself should have been the subject of a 

second warrant, as in the case of R. v. Vu, 2013 SCC 60.  Defence argued that the 

safe was a situation analogous to the cell phone and computer at issue in Vu, which 

required specific pre-authorization.  

[288] The Director also argues that the Johnsons have failed to address s. 489 of 

the Criminal Code, which states: 

489 (1) Every person who executes a warrant may seize, in addition to the things 
mentioned in the warrant, any thing that the person believes on reasonable 
grounds 

(a) has been obtained by the commission of an offence against this or 
any other Act of Parliament; 

(b) has been used in the commission of an offence against this or any 
other Act of Parliament; or 

(c) will afford evidence in respect of an offence against this or any 
other Act of Parliament. 

(2) Every peace officer, and every public officer who has been appointed or 
designated to administer or enforce any federal or provincial law and whose 
duties include the enforcement of this or any other Act of Parliament, who is 
lawfully present in a place pursuant to a warrant or otherwise in the 
execution of duties may, without a warrant, seize any thing that the officer 
believes on reasonable grounds 

(a) has been obtained by the commission of an offence against this or 
any other Act of Parliament; 
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(b) has been used in the commission of an offence against this or any 
other Act of Parliament; or 

(c) will afford evidence in respect of an offence against this or any 
other Act of Parliament. 

VIII. RETURN TO JUSTICE 

[289] Sections 489.1(2) and (3) of the Criminal Code provide:  

489.1 (1) Subject to this or any other Act of Parliament, where a peace officer 
has seized anything under a warrant issued under this Act or under 
section 487.11 or 489 or otherwise in the execution of duties under this 
or any other Act of Parliament, the peace officer shall, as soon as is 
practicable, 

(a) where the peace officer is satisfied, 

(i) that there is no dispute as to who is lawfully entitled to 
possession of the thing seized, and 

(ii) that the continued detention of the thing seized is not 
required for the purposes of any investigation or a 
preliminary inquiry, trial or other proceeding, 

return the thing seized, on being issued a receipt therefor, to the 
person lawfully entitled to its possession and report to the justice who 
issued the warrant or some other justice for the same territorial division 
or, if no warrant was issued, a justice having jurisdiction in respect of 
the matter, that he has done so; or 

(b) where the peace officer is not satisfied as described in 
subparagraphs (a)(i) and (ii), 

(i) bring the thing seized before the justice referred to in 
paragraph (a), or 

(ii) report to the justice that he has seized the thing and is 
detaining it or causing it to be detained 

to be dealt with by the justice in accordance with subsection 490(1). 

(2) Subject to this or any other Act of Parliament, where a person, other 
than a peace officer, has seized anything under a warrant issued under 
this Act or under section 487.11 or 489 or otherwise in the execution of 
duties under this or any other Act of Parliament, that person shall, as 
soon as is practicable, 

(a) bring the thing seized before the justice who issued the warrant or 
some other justice for the same territorial division or, if no warrant 
was issued, before a justice having jurisdiction in respect of the 
matter, or 

(b) report to the justice referred to in paragraph (a) that he has seized 
the thing and is detaining it or causing it to be detained, 
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to be dealt with by the justice in accordance with subsection 490(1). 

(3) A report to a justice under this section shall be in the form set out as 
Form 5.2 in Part XXVIII, varied to suit the case and shall include, in the 
case of a report in respect of a warrant issued by telephone or other 
means of telecommunication, the statements referred to in subsection 
487.1(9). 

[290] In the recent decision of R. v. Craig, 2016 BCCA 154, the Court concludes 

the failure to file a report to justice is a violation of s. 8 of the Charter:   

[181] The Charter protects against unreasonable search or seizure. In my 
view, a seizure does not end with the picking up of things. The requirement 
for a return to a justice is the ongoing judicial supervision of things seized--
both under a warrant, pursuant to a warrantless search, and pursuant to a 
common law search: Backhouse. This is the only public record of what was in 
fact seized, whether the items were named in the warrant, whether they were 
seized as found in plain view, and what was seized outside of a warrant. As 
noted, there can be a significant invasion of privacy after the picking up of the 
items--including DNA testing, forensic testing, copying and other 
examinations. Thus, the privacy interests are continuing. 

[182] I agree with the approach taken by the Ontario Court of Appeal in 
Garcia-Machado and Butters that the failure to strictly comply with the 
statutory provisions of the Criminal Code will result in a Charter breach where 
the accused had an ongoing residual privacy interest and rendered the 
continuing detention unreasonable. I also agree that the circumstances are 
best left for an analysis under s. 24(2) of the Charter. 

[183] I do not think this conclusion is inconsistent with this Court's decision 
in Arason. In Arason, the Court was considering whether the failure to file a 
return could invalidate a search warrant. I agree with the conclusion that it 
could not. The Court did not consider whether it could render the seizure 
unreasonable. 

[184] In this case, I conclude Mr. Craig's s. 8 rights were breached because 
of the failure to file a Form 5.2, the number of items that were seized outside 
the scope of the warrant, the modification of the warrant and the seizure of 
items after the warrant expired. 

See as well R. v. Garcia-Machado, 2015 ONCA 569 at paras. 35-55; R. v. Placek, 

2012 BCSC 1175 at para. 27 

A. The Position of the Director on s. 8 of the Charter 

[291] The Director takes the position that the search and seizures from the house 

did not exceed the scope of the warrant.  
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[292] The Director relies on definition of the offence of electricity as set out in s. 326 

of Criminal Code: 

326 (1) Every one commits theft who fraudulently, maliciously, or without 
colour of right, 

(a) abstracts, consumes or uses electricity or gas or causes it to be 
wasted or diverted; or 

(b) uses any telecommunication facility or obtains any 
telecommunication service. 

[293] Specifically, the Director argues that there must be evidence that the suspect 

consumed or used electricity without colour of right, and accordingly, the police 

investigating such an offence must look for evidence of consumption and use of 

electricity, and not just a diversion device. 

[294] The warrant also set out that the officers were entitled to search for 

documents that “may establish residency”. 

[295] In the Court of Appeal decision in R v. Vu, 2011 BCCA 536, Justice Frankel 

set out the test for the breadth of a search warrant at para. 63: 

[63] … A warrant authorizing a search of a specific location for specific 
things confers on those executing that warrant the authority to conduct a 
reasonable examination of anything at that location within which the specified 
things might be found. … 

[296] Accordingly, the scope of the warrant was broad and would encompass all 

places where such documents may be stored, including bedrooms, the furniture in 

the bedrooms, closets, other furniture and safes.  

[297] In response to the defendants’ claim that the safe required a second warrant, 

counsel for the Director relied upon the decision of R. v. Lewis, 2013 ONSC 742.  In 

that decision, the accused was charged with the possession of a stolen motorcycle 

and an unauthorized firearm.  He sought to exclude evidence on the basis of the ITO 

for the search warrants was insufficient and consequently in violation of s. 8 of the 

Charter. The police had received information from a confidential informant relating to 

the accused being in possession of the motorcycle.  The police consequently 

20
16

 B
C

S
C

 1
57

0 
(C

an
LI

I)



British Columbia (Director of Civil Forfeiture) v. Johnson Page 67 

 

obtained a telewarrant to search the apartment, where they found a safe.  The 

accused submitted that a safe, by its very nature, could be assumed to contain 

private items such that a second warrant was required.  Justice Grace stated: 

[48] Absent authority, it is my view that a safe is no different than any other 
locked item -- a room, a closet, a cabinet or drawer. Locking an item may -- 
but does not necessarily - suggest a desire for privacy. It may simply suggest 
a concern for safety or security: R. v. Rochwell, 2012 ONSC 5594 (S.C.J.) 

[49] Furthermore, the search of the safe was clearly incident to and for the 
same purpose as the search of the apartment itself. Additional judicial 
authorization was not required. 

[298] As in Lewis, the officers in the case at bar had prior judicial authorization to 

execute a search warrant.  There was any given number of relevant items that could 

have been located in the safe.  There is nothing to suggest the police acted 

unreasonably in their search of the safe.  

[299] Section 489 was reviewed by Justice Smart in R. v. Sipes, 2011 BCSC 1763, 

who found that the provision gives the police the authority to seize things they find 

during a lawful search without delaying to apply for another warrant: paras. 192-93 

and 203-204.  

[300] The Director notes that s. 489 of the Criminal Code only provides the right to 

seize, not the power to search.  It would not enable an officer to go beyond the 

scope of the original warrant.  However, if items are in plain view, the provisions of 

s. 489 apply, and they can be seized if they will afford evidence for a further offence.  

[301] In R. v. Middleton, 2000 BCCA 660, Justice Finch, later Chief Justice of B.C., 

also affirmed the ability of officers to seize evidence under s. 489 in similar 

circumstances: para. 21.  Justice Finch stated that there is clear authority for officers 

to seize evidence in respect of marihuana offences while acting under a search 

warrant for the theft of electricity.   

[302] In R. v. Cornell, 2009 ABCA 147, the court held that if the methodology the 

police used while conducting the search could reasonably have led to the discovery 
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of the items on the search warrant, then there must be deference granted: para. 9.  

The search must be viewed as a whole: para. 7. 

[303] The Director argues that the RCMP’s conclusion that there would probably be 

a grow operation did not render the search and seizure unreasonable.  In R. v. 

Daigle (1994), 49 B.C.A.C. 257 (C.A.), there was a marihuana grow operation 

discovered during the course of a police search of a theft of electricity.  The court 

held the search was not rendered unlawful by reason that the officers had the 

expectation that there might also be grow operation in progress: paras. 20-21 and 

23.  

[304] Regarding the arguments made by the Johnsons about inappropriate clearing 

of the Residence, the Director points to the fact that in Daigle, a search was not 

rendered unreasonable by virtue of the fact that the police were searching for people 

for safety purposes: para. 19.  The Director submitted that the distinction between 

searching and clearing is not relevant in this case, as the search warrant was quite 

broad. 

[305] In response to the Johnsons’ claim that the police were required to trace 

wires to discover the use of the electricity, the Director argued this was unnecessary, 

as wiring and equipment could have been found in any part of the house.  The police 

had to search thoroughly to discover potential unlawful uses in consumptions of 

electricity.  They were directed and mandated to do so by the search warrant. 

[306] Regarding the Johnsons’ claim that the search was unreasonable because 

the police did not need to keep searching once they had evidence of Mr. and 

Ms. Johnson’s Residence, the Director notes that the warrant extended to other 

people besides the Johnsons.  In this case, there were vehicles registered to other 

individuals located at the Residence.  Those people may have been in the 

Residence and/or there may have been evidence linking those individuals to the 

Residence, and therefore to a potential offence.  Evidence of all possible residents 

had to be searched for.  
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[307] With respect to over-seizure, the Director says that the argument as to the 

reasonableness of the search is not sufficiently particularized.  As set out above, 

I have dismissed this argument. 

[308] The final position advanced by the Johnsons was that the RCMP’s failure to 

file Form 5.2 to a Justice of the Peace regarding the search of the home was a 

breach of s. 8.  The failure to file Form 5.2 forming a breach of s. 8 is conceded by 

the Director.  Section 489.1 requires the filing of a Form 5.2 if the item is seized 

pursuant to s. 489. 

B. Discussion and Analysis 

[309] I disagree that the safe required a second search warrant or specific pre-

authorization.  This is different from a computer or cell phone, which the Supreme 

Court of Canada discussed in Vu.  The Court’s reasons are clear that computers and 

cellphones may require pre-authorization because of their highly unique nature and 

the vast quantities of information they hold.  The Court was careful to distinguish 

computers from items found within the house, such as a cabinet or a drawer.  In 

these circumstances, I find the safe was akin to a locked cabinet and not a cellphone 

or computer.  

[310] The Mandziak case is completely distinguishable from the case at bar.  In this 

case, the warrant authorized seizure of documents that “may constitute evidence of 

residency”.  There was no requirement that the documents were addressed to a 

specific address, as there was in Mandziak.  

[311] Numerous cases were relied upon by the Johnsons where a search warrant 

had not been obtained.  I do not find those authorities, such as R. v. Christie, 2013 

NBCA 64, where officers searched a backpack during a traffic stop, or R. v. Golden, 

2001 SCC 83, where the accused was publically strip searched without a warrant, 

helpful as they are not analogous to the case at bar.  

[312] I also do not find the case of R. v. Cook (2008), 182 C.R.R. (2d) 158, helpful 

to the case at bar. In Cook, there had been a search warrant executed by the police 
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to seize a tracking device and some controlled delivery surrogate cocaine.  

However, the police also seized some MP3 players found at the scene without a 

warrant to do so, which was determined to be an unreasonable search. 

C. Manner of Search 

[65] Additionally, there was nothing in the evidence to suggest that the weapons 

were brandished about or deployed in any way that would be seen as an improper 

threatening of the applicant. 

[313] As set out in Mann, at para. 45: 

[45] To summarize, as discussed above, police officers may detain an 
individual for investigative purposes if there are reasonable grounds to 
suspect in all the circumstances that the individual is connected to a 
particular crime and that such a detention is necessary. In addition, where a 
police officer has reasonable grounds to believe that his or her safety or that 
of others is at risk, the officer may engage in a protective pat-down search of 
the detained individual. Both the detention and the pat-down search must be 
conducted in a reasonable manner. In this connection, I note that the 
investigative detention should be brief in duration and does not impose an 
obligation on the detained individual to answer questions posed by the police. 
The investigative detention and protective search power are to be 
distinguished from an arrest and the incidental power to search on arrest, 
which do not arise in this case. 

[314] I find, in all the circumstances, that it was reasonable to have the guns drawn 

in the low ready position. 

[315] Nor do I agree that at a certain point, the officers should assess that they 

have enough evidence of residency and should cease the search of the Residence.  

Nor do I find that the officers should have refrained from searching the children’s 

bedroom.  It is not unknown for parents to store items in their children’s bedroom or 

amongst their things. 

IX. SUMMARY OF FINDINGS 

[316] To summarize, police officers may detain an individual for investigative 

purposes if there are reasonable grounds to suspect that, in all the circumstances, 

the individual is connected to a particular crime and that such a detention is 
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necessary.  In addition, where a police officer has reasonable grounds to believe 

that his or her safety or that of others is at risk, the officer may engage in a 

protective pat-down search of the detained individual.  Both the detention and the 

pat-down search must be conducted in a reasonable manner.  I note that the 

investigative detention should be brief in duration and does not impose an obligation 

on the detained individual to answer questions posed by the police.  The 

investigative detention and protective search power are to be distinguished from an 

arrest and the incidental power to search on arrest, which do not arise in this case. 

[317] I find that Mr. Johnson leaving of the premises about to be searched gave the 

police necessary grounds for detention.  I find that Constable Harrach’s reasons 

advanced for handcuffing Mr. Johnson are, in all the circumstances, reasonable and 

that this was not an unreasonable or arbitrary detention and there was no violation of 

Mr. Johnson’s s. 9 Charter right.  

[318] Nor do I find that the officers breached either Mr. or Ms. Johnson’s s. 10(a) 

Charter rights.  Each of them was separately told of the offence for which they were 

arrested.   

 Breaches of s. 10(b) 1.

[319] I find however that, and as conceded by the Director, there was a breach of 

Ms. Johnson’s s. 10(b) Charter right as she was not afforded the opportunity to 

contact counsel until 09:20 hours. 

[320] I find that Mr. Johnson’s s. 10(b) rights were breached regarding the gesture 

he made with his foot in response to a question posed by an officer.  He was told of 

his right to counsel three times and his other right to legal aid counsel.  He indicated 

that he only wanted to speak with Ross.  To help in that regard, Constable Harrach 

returned Mr. Johnson to the Residence to look for the lawyer’s business card.  

I accept the officer’s evidence that they could not have facilitated a phone call to 

counsel where Mr. Johnson’s vehicle was pulled over.  Further, they did not have a 

number to call for Mr. Johnson.   
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2. Section 9 

[321] In respect of the s. 9 argument, I accept that Mr. Johnson’s vehicle had to be 

stopped for safety and to protect the evidence at the place to be searched.  There is 

no question that the officers who had to exit their vehicles were placed in danger.  

The information they had on Mr. Johnson did not eliminate all risk.  As the officers 

testified, a vehicle can be used as a weapon.  They did not know whether or not 

Mr. Johnson had weapons.  I find their decision to exit their vehicles and unholster 

their guns to the low ready position was reasonable. 

[322] I do not find that the manner of the search of the Residence was 

unreasonable or that there was an over-seizure of items, given the express provision 

in the search warrant directing the officers to search for and seize items relating to 

the theft of electricity and the establishment of residency.  It was reasonable for the 

police to seize the personal intimate items, as they are a clear indication of 

residency.  The photographs were returned to the Johnsons.  I also find that it was 

not necessary for the officers to stop searching when some documents of residency 

had been found.  To not search the entire Residence carefully, particularly in 

circumstances where there are vehicles registered to other individuals in the 

driveway, would leave open the possibility that others could have been responsible 

for the offences. 

[323] I find that the clearing did not render this search unreasonable.  There are 

always unknown risks to officers in performing their duties, and ensuring the 

premises are secure is an important part of executing a search warrant safely.   

[324] Nor do I find that it was unreasonable for the police to search a child’s 

bedroom.  It would be illogical to assume that no evidence could be found there, 

particularly in circumstances where there is evidence of other individuals having a 

connection with the residence, notably through the title to the house and the vehicles 

in the driveway. 

[325] There is no requirement for a second warrant where the items are in plain 

view.  Additionally, s. 489 of the Criminal Code applies. 
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[326] I find, however, that there has been a violation of Mr. Johnson’s and 

Ms. Johnson’s s. 8 Charter rights in the failure of the RCMP to file Form 5.2 as 

required by the provisions of s. 489.1 of the Criminal Code and in questioning of 

Mr. Johnson about the location of the hydro meter. 

X. CONCLUSION  

[327] Accordingly, I find there has been a breach of Mr. Johnson’s and 

Ms. Johnson’s s. 10(b) Charter rights and Mr. Johnson’s and Ms. Johnson’s s. 8 

Charter rights. 

[328] I direct that counsel contact the Registry to arrange a court appearance to 

address arguments related to s. 24 of the Charter and its applicability to the case at 

bar. 

“Maisonville J.” 
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