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Summary: 

In a claim of negligent misrepresentation, the plaintiff (Soprema) was ordered to 
produce documents relating to legal advice it received regarding its decision to 
exercise options to purchase shares in a company the defendant (Wolrige) audited. 
Soprema appeals the disclosure order. HELD: Appeal allowed. The order for 
disclosure is set aside. The correct test for implied waiver of solicitor-client privilege 
is that the waiving party must have voluntarily injected its state of mind regarding the 
advice or its understanding of its legal position in such a way that fairness and 
consistency require disclosure. A party does not impliedly waive privilege by 
pleading an element of a cause of action or defence if it does not rely on the legal 
advice to establish that claim or defence. While the legal advice Soprema received 
may be materially relevant, Soprema does not rely on that advice to support its 
reliance in fact on Wolrige’s alleged misrepresentations, or the reasonableness of 
that reliance. 

Reasons for Judgment of the Honourable Mr. Justice Harris: 

Introduction 

[1] The issue on this appeal involves the test for determining when a party has 

impliedly waived solicitor-client privilege in the course of litigation by making its state 

of mind a material issue. More specifically, it engages the question whether and how 

the implied waiver, in such a situation, requires the party to have made its 

understanding of its legal position relevant or material by voluntarily putting that 

understanding in issue in litigation. 

[2] The issue arises in a negligent misrepresentation case. To succeed, the 

plaintiff must prove that it relied in fact and relied reasonably on an alleged 

misrepresentation. Accordingly, its “state of mind” is in issue. It appears the plaintiff 

received legal advice about the transaction, but it does not rely on that advice to 

demonstrate that it reasonably relied on the misrepresentation. It has not, in this 

sense, voluntarily made its understanding of its legal position a material issue in the 

litigation. Nonetheless, the legal advice it received may be relevant to its “state of 

mind” because it bears on the question whether the reliance was reasonable. In this 

judgment I will refer to a party voluntarily putting its legal understanding in issue to 

reflect this distinction. 
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[3] The judge concluded that the test for waiver is not limited to circumstances 

where a party has voluntarily put its understanding of its legal position in issue. He 

concluded that a party may impliedly waive privilege if it put its “state of mind” in 

issue in a manner establishing a clear nexus between its state of mind and the 

privileged communications. Where the privileged communications may be “highly 

relevant” to the state of mind, fairness and consistency may require waiver if 

upholding the privilege would confer an “unfair litigation advantage” on the party 

claiming the privilege. The decision whether privilege has been waived involves the 

court in a “gatekeeper” function, assessing the specific facts to balance the interest 

in maintaining privilege against fairness and consistency in litigation. 

[4] For the reasons that follow, I would allow the appeal. 

Background and Reasons for Judgment 

[5] The issue arose in an action alleging negligent misrepresentation against an 

auditor. Soprema, by which I mean the plaintiffs and appellants (in CA43674) here, 

alleges that Wolrige, the auditor, made false representations concerning the 

accuracy of certain financial statements on which it relied in deciding whether to 

exercise an option to purchase certain shares. Soprema alleges that it expected 

those financial statements to be used in the valuation of the fair market value of the 

shares. Wolrige denies both that Soprema relied on its representations and that any 

reliance was reasonable. 

[6] It is common ground that Soprema has not pleaded that it relied on Wolrige 

for legal advice or that information provided by Wolrige has affected its 

understanding of its legal position. Moreover, it has not pleaded that it relied on 

Wolrige’s representations as a result of legal advice. It has not voluntarily made its 

understanding of its legal position a material issue in the litigation, in these kinds of 

ways. I reiterate that when I refer to voluntarily putting legal advice in issue, I am 

capturing this idea. On the other hand, Soprema received legal advice during the 

material period about the subject transaction. Its “state of mind” is a relevant issue in 

the litigation because to make out the cause of action it must have relied reasonably 
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on the alleged misrepresentation and its understanding of its legal position is, 

arguably, relevant to whether its reliance was reasonable. Having said that, 

Soprema does not seek to justify the reasonableness of its reliance on the basis that 

it acted on legal advice. Nor has it sought to rely on legal advice or its understanding 

of its legal position in the discovery process. 

[7] Soprema produced a List of Documents claiming solicitor-client privilege over 

numerous documents. Wolrige applied for disclosure of approximately 250 

documents which had been generated during a crucial period when Soprema 

alleged it relied on Wolrige’s representations. The application focused on documents 

generated between May 28 and July 13, 2012. The period begins just before the 

date of the alleged representations and ends just after the date on which Soprema 

exercised the options. 

[8] The claim of privilege was supported by an affidavit from Soprema’s in-house 

counsel, Mr. Belisle. It, and the descriptions on the List of Documents, disclosed that 

the documents related to a number of matters. These were summarized by the 

judge: 

[90] Mr. Belisle goes on to describe the documents in question. The first 
subset comprises “communications with outside counsel”. Some of these do 
not list any outside counsel as author or recipient but are either authored by 
Mr. Belisle or were received by him, while approximately nine others showed 
no involvement of either Mr. Belisle or outside counsel.  

[91] Mr. Belisle deposes that these were (1) communications made for the 
purpose of requesting or receiving confidential legal advice for Soprema, or 
providing information to be used by external counsel in providing confidential 
legal advice to Soprema, or (2) communications between Soprema and/or 
Mallette personnel forwarding and/or discussing confidential legal advice 
received or to be sought from the external counsel. He then set out a number 
of legal issues, one or more of which, he deposed, were addressed by these 
communications. 

[92] The second subset comprises “in-house counsel documents”. These 
mostly consist of communications involving Mr. Belisle, but some do not show 
him as either offering [authoring] or receiving them. Mr. Belisle deposes that 
these were (1) communications between personnel at Soprema and/or 
Mallette and Mr. Belisle for the purpose of requesting or receiving confidential 
legal advice for Soprema, or for providing information to be used by 
Mr. Belisle in providing confidential legal advice to Soprema, (2) confidential 
communications between Soprema and/or Mallette forwarding and/or 
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discussing confidential legal advice received from Mr. Belisle, or 
(3) confidential communications with others for the purpose of obtaining 
confidential appraisal information for the purpose of legal advice being 
provided by Mr. Belisle to Soprema. Once again, Mr. Belisle sets out the 
“legal issues affecting Soprema” with respect to which he provided such 
confidential legal advice. These include “potential claims against… Wolrige, 
and others”. 

[93] The third subset consists of 30 documents grouped under the heading 
“internal privileged documents” which were neither authored nor received by 
legal counsel. According to Mr. Belisle, these consist of confidential 
communications (1) between personnel within Soprema and/or Mallette made 
for the purpose of identifying or discussing information to be provided to legal 
counsel so that it could be incorporated into legal advice to be provided to 
Soprema, and discussing legal advice that had been provided to Soprema; 
and (2) between Soprema and/or Mallette personnel and a real estate 
appraiser instructing and obtaining confidential information from him for the 
purpose of confidential legal advice being provided to Soprema. 

[94] An outline of the legal issues addressed in these documents is again 
provided, and include the financial affairs of the Convoy Group; valuation of 
the Convoy Group’s properties; the reserves improperly kept by the Convoy 
Group; overcharging of Soprema by the Convoy Group; and the valuation of 
the shares of the Convoy Group. 

[9] Mallette is a confidential advisor to Soprema. It is subject to an express 

contractual duty of confidentiality. It was authorized by Soprema to request and 

receive legal advice from Mr. Belisle or outside counsel. Privilege over those 

communications was maintained on the basis that they were generated for the 

purpose of being provided to Soprema’s legal advisors. As the judge expressed it at 

para. 89: “In this way, Soprema argues, Mallette would be either a “conduit” for the 

passing of advice between solicitor and client, or an “interpreter” for the benefit of 

counsel. Such claims to solicitor-client privilege over third-party communications are 

discussed very helpfully by Doherty J.A. in General Accident Assurance Co. v. 

Chrusz (1999), 180 D.L.R. (4th) 241 at 276-279 (Ont. CA).” 

[10] The judge undertook a detailed analysis of the claimed privilege. With certain 

limited exceptions, he concluded that the claim to privilege had been established. He 

requested certain documents be provided to him for examination. This occurred. He 

upheld the claim in respect of some, but not all of the documents. The foundation of 

his conclusion upholding privilege is found at paras. 96-98: 
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[96] In asserting privilege, Soprema relies upon the third party 
communications and “continuum of communications” principles discussed [in] 
the General Accident case and in cases such as Camp Development 
Corporation v South Coast Greater Vancouver Transportation Authority, 2011 
BCSC 88 at paras 40-44. In Descôteaux v Mierzwinski, [1982] 1 SCR 860 at 
892-893, Lamer J. explained it this way: 

In summary, a lawyer’s client is entitled to have all communications 
made with a view to obtaining legal advice kept confidential. Whether 
communications are made to the lawyer himself or to employees, and 
whether they deal with matters of an administrative nature such as 
financial means or with the actual nature of the legal problem, all 
information which a person must provide in order to obtain legal 
advice and which is given in confidence for that purpose enjoys the 
privileges attached to confidentiality. This confidentiality attaches to all 
communications made within the framework of the solicitor-client 
relationship, which arises as soon as the potential client takes the first 
steps, and consequently even before the formal retainer is 
established. 

[97] The party seeking to establish the privilege must always walk a fine 
line between disclosing too little information about the communications, and 
disclosing so much that the benefit of the privilege is effectively lost. 

[98] In this case, the affidavit of Mr. Belisle goes about as far as is 
possible. It satisfies me that the “external counsel documents” and the “in-
house counsel documents” are privileged as having been made with a view to 
obtaining legal advice, developing information to assist in obtaining legal 
advice, or to discuss legal advice, all within the context of a corporate client 
that has retained confidential advisors…. 

[11] The judge then turned to consider whether the asserted privilege had been 

waived. He identified the critical question to be whether a party can only put its state 

of mind in issue in such a way as to impliedly waive solicitor-client privilege if that 

state of mind relates to the party’s understanding of its legal position in a way that is 

material to the lawsuit. He observed that the leading cases dealt with discrete 

solicitor-client communications that may or may not relate to the issues raised. He 

viewed this case differently because the pleadings raise a party’s state of mind in the 

form of reliance on professional advice in the context of a complex decision that had 

a great deal of input. 

[12] The judge viewed the authorities as exemplifying a concern with whether the 

legal assertions of the party asserting the privilege make it unfair for that party to 

retain the benefit of the privilege. After examining the authorities, particularly 
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Creative Career Systems Inc. v. Ontario, 2012 ONSC 649, and Roynat Capital Inc. 

v. Repeatseat Ltd., 2015 ONSC 1108, he chose to follow the reasoning in Roynat 

found at paras. 58, 59 and 84 of that decision: 

[58] I am of the view that the principles at para. 30 of Creative Career 
Systems can be adapted to appropriately apply to this negligent 
misrepresentation claim and the question of reliance. Applying the two step 
test, this negligent misrepresentation claim advanced by the plaintiffs makes 
(1) the presence of legal advice relevant to the plaintiffs’ allegation of 
reliance; and (2) the party who received the legal advice [in this case the 
plaintiffs] made the receipt of the legal advice an issue in this claim as the 
plaintiff must prove that relying on the defendants’ alleged representations 
was reasonable. If Cassels provided the plaintiffs with legal advice on this 
issue to the contrary to the position alleged in this claim, the plaintiffs’ 
reliance would not be reasonable.  

[59] The line of cases relied upon by the defendants confirms that there 
are limited circumstances where waiver of solicitor client privilege may apply: 
if a party places its state of mind in issue, alleges reliance on representations 
made by the adverse party, and obtained legal advice with respect to that 
representation. I do not read Creative Career Systems as inconsistent with 
this analysis. Alternatively, I agree with the defendants’ argument that 
Creative Career Systems was dealing with a different issue, and therefore the 
two step test outlined in para. 30 of that decision needs to be interpreted to 
be consistent with established law.  

[84] The principles of fairness and consistency temper and guide when 
waiver of privilege is deemed to occur. Whether fairness and consistency 
require implied waiver of privilege is case specific and factually dependent. 
The court provides an important gatekeeper function to avoid inappropriate 
requests for disclosure, balancing fairness with the importance of solicitor 
client privilege. Deemed waiver and disclosure will be limited to 
circumstances where the relevance of the evidence in question is high, and 
the principles of fairness and consistency require disclosure to allow a party 
to adequately defend.  

[13] The judge stated his conclusion as follows:  

[121] After considering these authorities, I am unable to agree with 
Soprema’s position that waiver cannot be implied unless it has, by its 
pleadings, put its understanding of its legal position squarely in issue. What 
matters, as I understand the authorities, is whether Soprema has put its state 
of mind in issue in a manner that makes the privileged communications in 
question highly relevant to that state of mind, in that there is a clear nexus 
between the two. It is that nexus, that relevance, that implies the waiver, 
where required by fairness and consistency. As the court noted in Roynat, 
this question is case specific and factually dependent. 

[122] On the specific facts of this case, I am satisfied that an implied waiver 
does arise, and is required by fairness and consistency. This is because by 
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alleging reliance on the representations of Wolrige, which of necessity must 
be reasonable reliance, Soprema has put its state of mind in issue “in such a 
way” as to make the privileged communications it received concerning its 
decision highly relevant. The question is not its understanding about its legal 
position per se, but rather upon what basis it decided to act when it was 
allegedly induced to act. The types of privileged communications outlined by 
Mr. Belisle, including advice from Mallette and others concerning the 
decision, are of significant importance to this issue. To leave Wolrige to 
defend the allegations of reliance without access to these communications 
would confer an unfair litigation advantage on Soprema. 

[14] Although privilege had been waived, it had not been waived over all 

communications during the material period. He reasoned: 

[125] It follows that a more surgical approach is both required in law and 
justified on the evidence. That is the essence of the “gatekeeper function” 
referred to in Roynat. The extent of the waiver that fairness and consistency 
require in this case is confined, as I see it, to those privileged 
communications generated between May 28 and July 13, 2012, that concern 
or discuss: 

 the receipt, extent and content of the information received by 
Soprema or its advisors that is alleged to constitute what are 
defined in the amended notice of civil claim as the “2012 Audit 
Representations”, the “Soprema Representations” and the 
“Mallette Representations” (collectively, the “defined 
representations”); 

 the understanding of Soprema or its advisors of the nature and 
reliability of the information received from Wolrige concerning the 
defined representations; 

 the basis upon which Soprema exercised its decision to exercise 
its option; 

 what reliance Soprema should, could or did place upon the 
defined representations; 

 whether Wolrige had acted negligently in relation to the 
information that was the subject of the defined representations, or 
in a manner that raised concerns about the accuracy and reliability 
of such information; and 

 the factors taken into account, or which should be taken into 
account, by Soprema in deciding whether to exercise its option. 

On Appeal 

[15] Soprema contends that the judge applied the wrong test in deciding whether it 

had impliedly waived privilege. It says that it is a necessary condition of implied 
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waiver that a party voluntarily put in issue its understanding of its legal position or 

relies on the fact that it has or has not received legal advice as an element of its 

claim. Only then do principles of consistency and fairness come into play to compel 

the implication that privilege has been waived. Soprema argues that the judge failed 

to follow the principles laid out in such seminal cases as Doman Forest Products 

Ltd. v. GMAC Commercial Credit Corp. – Canada, 2004 BCCA 512, and he erred in 

holding that implied waiver will be found whenever the privileged advice can be 

assumed to be highly relevant to the claim of reliance, and fairness and consistency 

require disclosure. 

[16] The judge’s conclusion that the documents in issue are subject to solicitor-

client privilege is not in issue on this appeal. We must proceed on the basis that the 

documents are protected by solicitor-client privilege. The only issue is whether the 

judge correctly identified and applied the test for implied waiver of privilege. This is a 

question of law to be evaluated by a standard of correctness. 

[17] Before turning to this question, it is important to recall that the action sounds 

in negligent misrepresentation. It is, of course, evident that to make out that cause of 

action, Soprema must prove reliance on the alleged misrepresentation as a matter of 

fact in accordance with the test articulated, for example, in Kripps v. Touche Ross & 

Co., [1997] 33 B.C.L.R. (3d) 254 (C.A.), 6 W.W.R. 421 at para. 103, namely, that the 

misrepresentation is at least one factor which induced Soprema to act to its 

detriment. As Kripps makes clear, reliance may be established by inference “where 

the misrepresentation in question is one which was calculated or which would 

naturally tend to induce the plaintiff to act upon it…” (at para. 103). The onus of 

rebutting the inference of reliance rests on the representor. Further, Soprema must 

establish that its reliance was objectively reasonable. 

[18] It follows that a claim of negligent misrepresentation necessarily puts in issue 

a plaintiff’s “state of mind” both in respect of whether there was reliance in fact and, 

if so, whether that reliance was reasonable. It may often be that a party has received 
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legal advice before entering the transaction, either about the transaction generally 

or, more specifically, about what it subsequently claims is the misrepresentation. 

[19] The parties here listed documents in accordance with the principle in 

Compagnie Financiere du Pacifique v. Peruvian Guano Co. (1882), 11 Q.B.D. 55. 

This, of course, incorporates a much broader standard of relevance than the starting 

point for disclosure under the Supreme Court Civil Rules, B.C. Reg. 168/2009, which 

focuses on “materiality”. The claim for privilege amounts to an acknowledgement by 

Soprema that the privileged documents are “relevant” in accordance with the 

Peruvian Guano principle, because otherwise there would have been no obligation 

to list them. It cannot be inferred, however, simply from the fact that they have been 

listed that they satisfy a more rigorous test of materiality or that they would be 

admissible at trial. It follows that it is speculative to conclude that the documents are 

“highly relevant” to Soprema’s state of mind. The judge addresses this concern, in 

my view, by identifying the criterion of relevance set out above at para. 13. It is 

possible that none of the documents would fall into the categories identified in his 

order. The order may be viewed as stipulating that privilege is deemed to have been 

waived only over documents falling into these categories. 

Discussion  

[20] I turn now to focus on the test for implied waiver.  

[21] Although the law books are full of cases dealing with implied waiver, it does 

not appear that the precise question on appeal has been authoritatively settled in 

British Columbia. Some support for the principle adopted by the judge can be found 

in the cases. Equally, much support for Soprema’s contentions can also be found. 

Although, in my opinion, the case authority does not provide a definitive answer to 

the issue before us, it is helpful to review the cases to discern what guidance they 

offer. Ultimately the answer must be found in an application of first principles. 

[22] It is of course clear that waiver is implied where a party voluntarily injects its 

understanding of its legal position or relies on legal advice to justify its conduct, and 
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acts in a manner inconsistent with maintaining the privilege. In this context, waiver is 

implied as a result of the voluntary conduct of a party even where it did not intend 

that result. The cases express the test in various ways. Doman, for example, says: 

[12] Solicitor-client privilege, which protects the fundamental civil and legal 
right of citizens to communicate in confidence with their lawyers, will not be 
lightly abrogated: Descoteaux v. Mierzwinski, [1982] 1 S.C.R. 860 at 875.  It 
will, however, be considered waived when a party makes its state of mind 
material to its claim or its defence in such a way that to enforce the privilege 
would be to confer an unfair litigation advantage on the party claiming it… 

[23] Halsbury’s expresses the test thus: waiver will be implied if a party “voluntarily 

takes a position in litigation that is inconsistent with the maintenance of the privilege” 

(Halsbury’s Laws of Canada – Evidence (2014 reissue) at para. 178). In Brown v. 

Clark Wilson LLP, 2014 BCCA 185, Madam Justice Newbury, for the Court, 

summarized the principle derived from paras. 17 and 26 of Doman in the following 

way at para. 30: “Subsequent decisions have also made it clear that for waiver to be 

implied, the privilege-holder must have raised voluntarily and for his or her own 

benefit the issue of whether and how he or she was influenced by the solicitor’s 

advice; and that his or her state of mind must be material to an issue in the 

litigation.” 

[24] More recently in Do Process LP v. Infokey Software Inc., 2015 BCCA 52, 

Newbury J.A. began her reasons for the majority (at para. 1) by citing Doman (at 

para. 12): “It is a well-established principle of law that ‘when a party makes its state 

of mind material to its claim or its defence in such a way that to enforce [solicitor-

client] privilege would be to confer an unfair litigation advantage on the party 

claiming it’, the privilege will be considered waived.” 

[25] There are other phrasings of the test which have been stated with approval in 

British Columbia. For example, in Allarcom Ltd. v. Canwest Broadcasting Corp. 

(1987), 19 B.C.L.R. (2d) 167, B.C.J. No. 1977 (S.C.), Mr. Justice Gibbs, as he then 

was, relying on Rogers v. Bank of Montreal, [1985] B.C.J. No. 2116, 62 B.C.L.R. 387 

(C.A.), described the principle in a way consonant with the approach of the judge in 

this case. Gibbs J. said (at para. 4): “The plaintiff contends that, having put their 
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state of mind in issue by pleading that they relied upon the plaintiff’s conduct to their 

detriment, the defendants cannot now raise the barrier of solicitor-client privilege to 

prevent the plaintiff from showing that the defendants had advice and opinions which 

effectively negate the allegation of reliance upon the plaintiff’s conduct.” 

[26] It must be acknowledged that the formulations of the test outlined above do 

not clearly establish that it is a necessary condition of implied waiver that a party 

voluntarily inject its understanding of its legal position as a material issue into the 

litigation. Arguably, as the judge concluded here, the state of mind could be injected 

into the litigation simply because it is material to an issue advanced by a party in the 

litigation and there is a “nexus” between the advice and the state of mind. If legal 

advice would be relevant to the particular “state of mind” put in issue, waiver may be 

implied. If that is so, it may be sufficient for waiving privilege if a party advances a 

cause of action of which reasonable reliance or reliance in fact is an element. This is 

so because a party has made its state of mind relevant, and legal advice or its 

understanding of its legal position is relevant to that state of mind. This is the view of 

the law taken by the judge in this case. 

[27] It is necessary then to examine the cases more closely. I say this because, as 

is well-known, to understand properly the scope of a legal principle one must 

examine statements of principle in light of the facts giving rise to them. As Madam 

Justice Saunders reminded us recently in Gorenshtein v. British Columbia 

(Employment Standards Tribunal), 2016 BCCA 457 at para. 28: 

… Lord Halsbury famously explained this proposition in Quinn v. Leathern, 
[1901] A.C. 495 (H.L.) at 506, in a passage referred to recently by this court 
in Cowichan Valley (Regional District) v. Cobble Hill Holdings Ltd., 2016 
BCCA 432: 

… there are two observations of a general character which I wish to 
make, and one is to repeat what I have very often said before, that 
every judgment must be read as applicable to the particular facts 
proved, or assumed to be proved, since the generality of the 
expressions which may be found there are not intended to be 
expositions of the whole law, but governed and qualified by the 
particular facts of the case in which such expressions are to be found. 
The other is that a case is only an authority for what it actually 
decides. 
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[28] Adopting this approach, I am of the view it is apparent that the cases which 

actually find waiver typically involve a party voluntarily making its own understanding 

of the law, or its reliance on legal advice it received, a material issue. This can 

happen in myriad ways, as illustrated in Halsbury’s, supra. Parties may expressly 

raise reliance on legal advice they received as a justification or an excuse: see e.g., 

R. v. Campbell, [1999] 1 S.C.R. 565. They may assert misconduct or incompetence 

of their legal advisers (see e.g., R. v. Dunbar, [1982] O.J. No. 581 at paras. 68-72, 

68 C.C.C. (2d) 13 (C.A.)), dispute instructions (see e.g., Newman v. Nemes, [1978] 

O.J. No. 3101, 8 C.P.C. 229 (Ont. H.C.J.)), or seek to justify mistakes in affidavits as 

made by counsel (see e.g., Souter v. 375561 B.C. Ltd., [1995] B.C.J. No. 2265, 130 

D.L.R. (4th) 81 (C.A.)). In other cases, a party may make a deliberate partial 

disclosure of a privileged communication and fairness and consistency will compel 

waiver over the entire communication. One must be cautious, therefore, in treating 

statements of principle articulated in one context as applying in another, without 

regard to the legal principles inherent in that statement of principle. Indeed, on my 

review of the cases, there is a weighty argument that underlying the reasoning in 

those cases is the view that a party will impliedly waive privilege only if it has 

voluntarily put in issue its understanding of its legal position. It is in those 

circumstances that it would be inconsistent with the conduct of the party to maintain 

privilege and unfair to do so, because in those circumstances maintaining privilege 

would indeed confer an “unfair” litigation advantage. 

[29] There is another category of “waiver” cases which turn on a different point. In 

these cases, waiver is not implied because legal advice or an understanding of legal 

position turns out not to be material or relevant to the issue joined between the 

parties. For example, Mr. Justice Smith in Doman at para. 20 explained Pax 

Management Ltd. v. C.I.B.C. (1987), 14 B.C.L.R. (2d) 257, 5 W.W.R. 252 (C.A.), as 

turning on the proposition that what was in issue were questions of fact about the 

truth of certain representations. Any legal or other advice received by the bank 

would have been irrelevant to that issue. Indeed, as I shall explore shortly, it may 

well be that much of the result in Doman turned on this Court’s appreciation that 
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Doman’s understanding of its legal position, based on the advice it had received, 

was not material to the issues in that litigation. 

[30] Modern discussion of the circumstances in which waiver will be implied and 

the relevant test to apply begins with S. & K. Processors Ltd. v. Campbell Avenue 

Herring Producers Ltd., [1983] B.C.J. No. 1499, 45 B.C.L.R. 218 (S.C.). In that case, 

McLachlin J., as she then was, articulated the principle that waiver may be implied 

where fairness and consistency so require. The examples she gives to demonstrate 

when fairness and consistency require a finding of implied waiver are twofold. First, 

a party may waive privilege over part of a communication. Having done so, fairness 

and consistency require a finding the privilege has been waived over the entire 

communication. The second category of cases involved circumstances where a 

party relies on legal advice it received as an element of its claim or defence. Having 

raised legal advice, for example to justify or explain its conduct, a party cannot in 

fairness then be permitted to assert privilege to prevent an opposing party from 

exploring the validity of the claim. S. & K. does not explore the possibility that 

privilege may also be impliedly waived where advice or knowledge may be relevant 

to state of mind but that party has not explicitly put in issue reliance on legal advice 

or knowledge of the law to explain or justify its conduct. I do not think the case can 

be interpreted as authority for the proposition that waiver is implied in such 

circumstances. 

[31] Rogers, supra, is often cited as a leading case on waiver in this jurisdiction. 

There, a bank assigned a client into receivership. The client’s principals sued the 

bank and the receiver contending the client had wrongfully been denied the 

opportunity to satisfy the demand. The bank asserted it had relied on the receiver’s 

advice in putting the customer into receivership. The receiver denied the bank relied 

on its advice, and sought production of any legal advice the bank had received from 

its own lawyers over which the bank claimed solicitor-client privilege. Hutcheon J.A. 

observed (at 392): 

The issue in this case is not the knowledge of the bank. The issue is whether 
the bank was induced to take certain steps in reliance upon the advice from 
the receiver on legal matters. To take one instance, the receiver, according to 
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the bank, advised the bank that it was not necessary to allow Abacus time for 
payment before the appointment of the receiver. A significant legal decision 
had been rendered some months earlier to the opposite of that advice. The 
extent to which the bank had been advised about that decision, not merely of 
its result, is important in the resolution of the issue whether the bank relied 
upon the advice of the receiver.  

[Emphasis added.] 

[32] The Court went on to examine American cases that considered implied 

waiver when a party has injected its state of mind into the litigation. In Doman, 

Mr. Justice Smith summarized the foundation of Rogers: 

[18] Thus, in Rogers v. Bank of Montreal, supra, the privilege was waived 
because the elements of waiver were present.  By its pleading, the bank put 
in issue its knowledge of the law that was at the heart of the dispute.  Since 
the information sought was vital to the receiver’s defence against the bank’s 
claim that it had relied on the receiver’s advice, fairness and consistency 
required that the privilege be waived. 

[33] It is convenient at this point to turn to Doman because, in my opinion, it is a 

case that tends to support the view that implied waiver requires a party squarely to 

put in issue its reliance on legal advice or its understanding of the law as a material 

element of its case. It is also the case Soprema most heavily relied on. For the 

reasons that follow, however, I do not read Doman as providing an unequivocal 

answer to the issue we must decide. 

[34] Doman involved an allegation that GMAC, a financier, had breached its 

contract (a credit agreement) with Doman by reducing the limit on a revolving line of 

credit. Doman alleged, after a delay in which it sought replacement financing, that 

GMAC had repudiated the contract by so doing and that Doman was accepting that 

repudiation. GMAC pleaded in defence that Doman had affirmed the contract by 

electing not to treat the alleged breach as a repudiation. Furthermore, although 

GMAC would have been entitled to treat Doman’s deteriorating financial position as 

an Event of Default (as defined in the credit agreement), Doman alleged that GMAC 

had not done so and the parties continued to operate the credit arrangement as if no 

Event of Default had occurred.  
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[35] On discovery, it emerged that Doman had received legal advice in relation to 

its delay in accepting the alleged repudiation and Doman’s belief that no Event of 

Default had occurred under the credit agreement. GMAC applied for disclosure of 

the legal advice. A chambers judge ordered disclosure on the basis of implied waiver 

in relation to two issues: 

(a) whether the Plaintiffs had no choice but to postpone accepting the 
Defendant’s alleged repudiation of the Credit Agreement; 

(b) whether the Plaintiffs believed that no event of default had occurred 
under the Credit Agreement... 

[36] The foundation of the order was that Doman had impliedly waived privilege 

because Doman had put in issue its state of mind and it was reasonable to assume 

that the legal advice had influenced that state of mind. The appeal to this Court was 

allowed. 

[37] The reasons of Smith J.A. canvassed the principal authorities in this province, 

as well as other cases, including both Rogers, supra, and Froese v. Montreal Trust 

Co. of Canada, [1993] B.C.J. No. 1529 (S.C.), which turned on injecting legal 

knowledge and advice into the litigation. The role that voluntarily putting legal 

knowledge in issue plays in the analysis is reflected to a degree in the following 

passages in which Smith J.A. discusses the postponement of an election to accept 

an alleged repudiation of a contract. Smith J.A. said: 

[28] Further, on the question of postponement of the election, it is not 
enough to constitute a waiver that Doman’s pleading puts its state of mind in 
issue and that its state of mind might have been influenced by legal advice, 
as the chambers judge concluded.  There must be the further element that 
the state of mind involves Doman’s understanding of its legal position in a 
way that is material to the lawsuit.  In other words, it must appear from the 
pleading that legal advice would be relevant to the particular state of mind put 
in issue.  Otherwise, it cannot be said that Doman has put its knowledge of 
the law in issue and that enforcing the privilege will deprive GMAC of 
information necessary to defend against Doman’s allegation that it acted 
reasonably.  In my view, the chambers judge applied the passages which she 
quoted from the decisions in Bank Leu Ag, supra and Froese v. Montreal 
Trust, supra without considering this necessary element of implied waiver. 
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[38] Later, in relation to the same question, he said: 

[31] … Accordingly, the material issue arising out of paragraphs 13 and 14 
of the amended statement of claim is whether, given its financial 
circumstances, Doman’s delay was reasonable.  While this plea puts 
Doman’s state of mind as to its financial circumstances in issue, it does not 
raise any issue about legal advice it may have received between September 
2001 and March 2002.  Doman has not pleaded that it relied on any legal 
advice or on any representation made by GMAC as to its legal position in its 
attempt to explain the reasonableness of the delay.  Nor has it pleaded that it 
did not appreciate until some later time that GMAC’s actions amounted to a 
fundamental breach.  In short, Doman has not put its knowledge of the law in 
issue and any legal advice Doman received is not relevant to the 
determination a trial judge will have to make as to whether its delay in 
accepting GMAC’s purported repudiation was reasonable.  While it might be 
useful to GMAC to know the nature of Doman’s legal advice, it cannot be said 
that this knowledge is necessary to enable GMAC to meet the allegation that 
Doman’s actions were reasonable on the basis of financial considerations.  It 
follows that nothing in Doman’s plea in these paragraphs would support an 
implied waiver of the privilege. 

[Emphasis added.] 

[39] Although these passages emphasize voluntarily putting legal advice or 

knowledge in issue, some aspects of the reasoning appear to be consistent with the 

proposition that if legal knowledge is relevant to a material state of mind, then waiver 

might be implied. Further, a close reading of Doman demonstrates that the result 

turns in part, at least, on the Court’s view that Doman’s state of mind was not a 

material issue in respect of some aspects of the case. Hence, at para. 27 Smith J.A. 

says: 

[27] Next, Doman did not make its state of mind material by pleading that 
the parties conducted themselves as if no Event of Default had occurred.  
Paragraph 17 of the reply is Doman’s response to GMAC’s plea that it was 
authorized by the terms of the agreement to act as it did since an Event of 
Default had occurred - it was not advanced as a justification for the delayed 
election.  The effect of this aspect of the pleadings is that the parties joined 
issue on whether GMAC’s unilateral reduction of the credit limit amounted to 
a repudiation of the agreement or whether it was entitled by the terms of the 
agreement to reduce the limit.  Doman’s state of mind is not material to either 
of these issues since whether there had been an Event of Default does not 
depend on whether Doman did or did not believe that one had occurred.  
Thus, the plea in paragraph 17 of the reply that the parties acted as if no 
Event of Default had occurred does not make Doman’s state of mind material 
to its claim in any way that would justify overriding solicitor-client privilege.  

[Emphasis added.] 
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[40] Similarly, when addressing a pleading of estoppel (as an alternative basis for 

waiver) in which Doman pleaded that it relied to its detriment on GMAC’s acting as if 

no Event of Default had occurred, the Court observed “Doman’s pleading is 

essentially that it relied on GMAC’s failure to trigger a contractual provision that it 

says must have been triggered for a breach to have occurred, not that it relied on 

GMAC’s representation as to a legal state of affairs upon which Doman might have 

received advice from its own solicitors” (para. 35). The Court identified the material 

issue to be an interpretative one; namely, whether GMAC was required to trigger the 

provision for Doman to be in breach. Doman’s state of mind was irrelevant to that 

issue.  

[41] It follows that, on one reading, Doman was decided principally on the basis 

that Doman’s state of mind, even if influenced by legal advice, was not material to 

the issues joined in the litigation because its knowledge of the law was irrelevant to 

those questions. On the other hand, Doman had not voluntarily injected reliance on 

legal advice or its legal understanding into the litigation to explain or justify its 

conduct, even though it could have done so. The Court, for example, appears to 

have respected Doman’s decision to limit its position to the financial reasonableness 

of postponing its election. However, I do not read Doman as excluding the possibility 

that it may be inherent in advancing certain claims that privilege is impliedly waived. 

I note in particular the observation at para. 34 that: 

“[f]requently, a plea of estoppel will make the party’s state of mind material in 
a way that manifests an intention to waive solicitor-client privilege: see, e.g. 
Allarcom Ltd. v. Canwest Broadcasting Corp. (1987), 19 B.C.L.R. (2d) 167 at 
170-71 (S.C.). That is because such a claim usually raises the question of 
whether the party asserting estoppel received legal advice from its solicitors 
that would negate the assertion that it relied to its detriment on the 
representations of the other party.” 

[42] I have already referred to Brown, in which Newbury J.A. said at para. 30 that: 

“Subsequent decisions have also made it clear that for waiver to be implied, the 

privilege-holder must have raised voluntarily and for his or her own benefit the issue 

of whether and how he or she was influenced by the solicitor’s advice; and that his 

or her state of mind must be material to an issue in the litigation.” That case involved 
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an express assertion by a party in a closely related proceeding that any misconduct 

was the result of relying on advice.  

[43] The last significant decision in this Court is Do Process LP v. Infokey 

Software Inc. That case involved a pleading of duress. As Newbury J.A. observed, 

the assertion of duress put the defendants’ state of mind in issue with respect to a 

material fact. Ordinarily, she observed, no issue of waiver would arise. But the 

defendants pleaded that they had signed the agreement “without legal advice” when 

there was evidence that they had received legal advice some years earlier about the 

most significant aspect of the agreement and the central issue in the proceeding. 

The case turned on whether a pleading of a lack of legal advice could amount to an 

implied waiver and the Court concluded that it could. 

[44] After referring to S. & K., and Sopinka, Lederman and Bryant in The Law of 

Evidence in Canada (2d ed., 1999) quoting Wigmore on Evidence, Newbury J.A. laid 

out the law in passages that bear repeating: 

[23] The foregoing passages are settled law and have been applied in 
numerous cases. These were reviewed recently in Brown v. Clark Wilson LLP 
2014 BCCA 185 at paras. 23-32. As we summarized the principle on that 
occasion, a court will deem privilege to be waived where a litigant “voluntarily 
takes a position in litigation that is inconsistent with the maintenance of the 
privilege” (see Halsbury’s Laws of Canada (1st ed., 2010) at HEV 178) or 
makes legal assertions that “make it unfair for the holder of the privilege to 
retain the benefit of the privilege.” (Brown, at para. 26; see also Bank Leu AG 
v. Gaming Lottery Corp. (1999) 43 C.P.C. (4th) 73 at para. 5 (S.C.J.), aff’d 
(2000) 132 O.A.C. 127 (Div. Ct.), quoted at para. 22 of Doman Forest 
Products, supra; Rogers v. Bank of Montreal (1985) 62 B.C.L.R. 387 (C.A.); 
Langret Investments S.A. v. McDonnell (1995) 13 B.C.L.R. (3d) 333 (C.A.); 
and Bennett v. Chief Executive Officer, Australian Customs Service [2004] 
FCAC 237 at para. 6.) 

[24] Did the judge in this case apply this test? At para. 5 of her reasons, 
she cited a description of implied waiver given in Hubbard et al., The Law of 
Privilege in Canada (2014) as follows: 

Where a party voluntarily injects into the proceeding the question of its 
state of mind and in so doing uses the legal advice it has received as 
a reason for its conduct, it waives the protection of solicitor-client 
privilege. 

... 

[27] It seems to me that in applying the legal description, or “test”, 
enunciated by Hubbard, the chambers judge took an overly narrow view of 
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the law respecting waiver – or again as Mr. Griffin contended, asked herself 
the wrong question. I say this for two reasons. First and most importantly, the 
Court did not consider whether the defendants’ position was inconsistent with 
the maintenance of the privilege, or to put it another way, whether fairness 
and consistency in the litigation required that waiver be implied. Because the 
chambers judge concluded that legal advice received three years before the 
execution of the 2007 agreement was effectively irrelevant to implied waiver, 
i.e., that the defendants had not put in issue the nature of the advice 
Mr. Lounine “received or did not receive”, she did not reach this stage of the 
analysis. But with respect, the defendants had, by pleading duress, put their 
state of mind in issue. In my view, this plea, together with the allegation of ‘no 
legal advice’, lead to the conclusion that if advice was received, fairness in 
the litigation requires that it be disclosed. 

[28] This is not to suggest that a person’s general knowledge or 
understanding of a legal principle, obtained as the result of legal advice 
received in a different context, will necessarily or even usually be sufficient to 
result in deemed waiver. The advice must obviously be highly relevant to the 
litigation for the tests of “fairness and consistency” to overcome the important 
principle of solicitor-client confidentiality. In this instance, however, it appears 
the advice (assuming advice was obtained) related exactly to the central 
issue, or one of the central issues, of the case – Mr. Lounine’s state of mind 
when he signed and returned the letter agreement in December, 2007. 

[Emphasis in original.] 

[45] As I read it, this judgment suggests a pleading of duress standing alone 

would not have been sufficient for an implied waiver of privilege, even though state 

of mind had been put in issue as a material fact. More was required. The party put 

its legal knowledge in issue by pleading that it entered the agreement without legal 

advice. That extra element was necessary to support the result. 

[46] One final case illustrates the same issue. R. v. Campbell concerned the 

legality of a reverse sting operation. An RCMP member had consulted a Department 

of Justice lawyer about the legality of the operation. One issue in the case involved 

an application for a stay of proceedings. The legality of the operation was relevant to 

the application and the police officer’s state of mind as to its legality and good faith in 

conducting it were factors in whether a stay would be granted. 

[47] The RCMP invoked in support of its good faith argument that it had consulted 

with and relied on legal advice. Unsurprisingly, the Supreme Court of Canada 

concluded that the RCMP had waived the right to shelter behind solicitor-client 
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privilege. But the reason for that conclusion is telling. Justice Binnie, for the Court, 

wrote: 

[70] The present case presents a stronger argument for waiver than 
Rogers.  The Crown led evidence from Cpl. Reynolds about his knowledge of 
the law with respect to reverse sting operations – he testified that he had read 
the Superior Court decision in Lore, supra, and was of the view that the 
operation in question was legal.  But Cpl. Reynolds also testified, in answer to 
the appellants’ counsel, that he sought out the opinion of Mr. Leising of the 
Department of Justice to verify the correctness of his own understanding.  
The appellants’ counsel recognized that this alone was not enough to waive 
the privilege.  Cpl. Reynolds was simply responding to questions crafted by 
the appellants, as he was required to do.  Appellants’ counsel accepted that 
he had no right at that point to access the communications.  His comment to 
the judge was simply that “I certainly don’t want to hear the argument that ‘Oh 
well, the police acted in good faith because they acted on legal advice’”.  The 
critical point is that the Court did [emphasis by Binnie J.] hear that precise 
argument from the Crown at a later date.  The RCMP and its legal advisers 
were explicit in their factum in the Court of Appeal, where it was argued that 
“regard must be had to the following considerations ... (f) The R.C.M.P. ... 
consulted with the Department of Justice with regard to any problems of 
illegality” (emphasis added by Binnie J.).  We understand that the same 
position was advanced to the trial judge.  As Rogers, supra, shows, it is not 
always necessary for the client actually to disclose part of the contents of the 
advice in order to waive privilege to the relevant communications of which it 
forms a part.  It was sufficient in this case for the RCMP to support its good 
faith argument by undisclosed advice from legal counsel in circumstances 
where, as here, the existence or non-existence of the asserted good faith 
depended on the content of that legal advice.  The clear implication sought to 
be conveyed to the court by the RCMP was that Mr. Leising’s advice had 
assured the RCMP that the proposed reverse sting was legal. 

[71] Cpl. Reynolds was not required to pledge his belief in the legality of 
the reverse sting operation (comparable to the bank’s putting in issue its 
belief in the correctness of the advice it was obtaining from the receiver in 
Rogers, supra).  Nor was it necessary for the RCMP to plead the existence of 
Mr. Leising’s legal opinion as a factor weighing against the imposition of a 
stay of proceedings (which went beyond what was done in Rogers).  The 
RCMP and the Crown having done so, however, I do not think disclosure of 
the advice in question could fairly be withheld. 

[Emphasis added.] 

[48] In my view, this case, although arising in a criminal context, strongly supports 

the proposition that it is not sufficient for implied waiver of privilege that a party’s 

state of mind as to its understanding of its legal position or advice it received is 

relevant to a material issue. Here, even though Cpl. Reynolds’ state of mind was 

relevant, he did not have to make his legal understanding an issue. Equally, even 
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having received legal advice, the RCMP did not need to introduce it into the 

proceeding to justify police conduct. If neither of these things had happened, the 

assumption was that privilege would not have been waived, notwithstanding the 

legal advice’s potential relevance. 

[49] In my view, the authorities in this province do not clearly preclude the 

approach taken by the judge, although on balance I think the weight of authority 

supports the proposition that a party must voluntarily inject into the litigation legal 

advice it received or its understanding of the law before waiver can be implied. 

[50] I would reach the same conclusion based on principle. The starting point of 

an articulation of the test for implied waiver must recognize what the Supreme Court 

of Canada has made clear about the importance of solicitor-client privilege. In 

R. v. McClure, 2001 SCC 14 at para. 35, the Court said that solicitor-client privilege 

“must be as close to absolute as possible to ensure public confidence and retain 

relevance. As such, it will only yield in certain clearly defined circumstances, and 

does not involve a balancing of interests on a case-by-case basis” (emphasis 

added). Furthermore, the Court said (at para. 17) that solicitor-client privilege “is part 

of and fundamental to the Canadian legal system. ... [I]t has evolved into a 

fundamental and substantive rule of law.” This view was affirmed in Goodis v. 

Ontario (Ministry of Correctional Services), 2006 SCC 31 at paras. 20-21, where the 

Supreme Court of Canada made clear that communications protected by privilege 

should be disclosed only where “absolutely necessary”, applying “as restrictive a test 

as may be formulated short of an absolute prohibition in every case.” 

[51] Accordingly, one must be cautious about a test for implied waiver that does 

not rest on a bright line capable of identifying “clearly defined circumstances”, which 

depends on balancing interests, and which appears to treat implied waiver as 

ultimately a discretionary call about trial fairness. In my opinion, the test relied on by 

the judge does not adequately give effect to the near absolute protection of solicitor-

client privilege mandated by the Supreme Court. Rather than permitting the 

abrogation of privilege only in clearly defined circumstances, the recognition of the 
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privilege becomes, at best, subject to a balancing of interests on a case-by-case 

basis. This, in my view, is inconsistent with more recent pronouncements both of the 

nature and of the importance of solicitor-client privilege. 

[52] This point is reinforced when one recalls the nature of the cause of action. 

Negligent misrepresentation will always put in issue a party’s “state of mind” 

because reliance in fact and reasonable reliance are necessary elements of the 

claim. Other causes of action may well raise the same issue. Where a party has 

received legal advice on the subject of the transaction, its understanding of the law 

will always be relevant. Relevance will, it seems, inevitably drive waiver. This is not 

consistent with the law of privilege articulated by the Supreme Court. The judge here 

crafted a surgical order in the exercise of a gatekeeping function intended to balance 

privilege and a fair trial process. However, it is not apparent to me that the approach 

taken addresses the concern that, in cases involving reliance in fact or reasonable 

reliance, claims of privilege will always be suspect because it will always be possible 

to craft an order focused on materiality (rather than Peruvian Guano relevance) and 

it is precisely in those circumstances that one might think that the claim of privilege 

is most pressing. The test used by the judge calls into question whether solicitor-

client privilege would ever be protected in a case involving reasonable reliance. 

[53] Where legal advice may have influenced a party’s “state of mind” on a 

material issue, it is inevitable that upholding the privilege will confer a litigation 

advantage on the party claiming it because the other would be denied access to 

relevant information about the opposing party’s state of mind. One might think that 

this is an inevitable result of recognizing and upholding claims of solicitor-client 

privilege because part of the point of privilege is to protect from disclosure 

communications which are otherwise material and relevant. But it does not follow 

from this that that litigation advantage is “unfair”. I do not think one can properly 

describe a litigation advantage “unfair” when it results from the recognition and 

protection of a fundamentally important principle in the legal system. Furthermore, 

protecting privilege in these circumstances does not raise an issue of inconsistency 
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because the party asserting the privilege is not relying on the advice it received to 

justify its conduct at the same time as it shields that advice from disclosure. 

Conclusion 

[54] Accordingly, with respect, I have concluded that the judge applied the wrong 

test in determining whether solicitor-client privilege had been impliedly waived. I 

consider that the correct test requires a party voluntarily to put in issue legal advice 

or its understanding of the law, in the sense described in this judgment. 

[55] I would allow the appeal and set aside the order for disclosure. 

“The Honourable Mr. Justice Harris” 

I agree: 

“The Honourable Mr. Justice Groberman” 

I agree: 

“The Honourable Madam Justice Fenlon” 
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