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Introduction 

[1] The plaintiffs apply to have this action certified as a class proceeding 

pursuant to the Class Proceedings Act, R.S.B.C. 1996, c. 50 (the "CPA"), and to 

have themselves appointed as representative plaintiffs for the persons (the "Class 

Members") on whose behalf they seek to prosecute the action. 

[2] The defendants, Transamerica Life Canada and Allen Wong & Associates 

Insurance Agency Limited, oppose certification and have each brought a cross-

application seeking to strike and/or dismiss the action in whole or in part.  They 

argue that the pleadings disclose no cause of action against either themselves or the 

defendant Kalano Jang and that, in any event, the action should be summarily 

dismissed as statute barred by the Limitation Act, R.S.B.C. 1996, c. 266, and on the 

basis that there remain no genuine issues for trial. 

[3] The action was filed on December 31, 2014 and much strategic manoeuvring 

ensued both before and after the certification hearing finally got underway.  A 

previous application to dismiss some of the plaintiffs' claims met only with partial 

success.  Appeals have been filed, albeit subsequently stayed pending the outcome 

of this certification hearing.  Parties have been added.  Pleadings have been 

amended several times. 

[4] For the reasons that follow, both the application for certification and the action 

itself are dismissed. 

Background Facts 

[5] Some of the background facts are not in dispute. 

[6] At all material times Transamerica was a licensed life insurance company 

selling a variety of life insurance policies to the public. 

[7] Wong & Associates is a licensed life insurance agency.  Since November 

1997, it has operated under a "managing general agent" contract with Transamerica.  

Pursuant to this contract, Wong & Associates serves as an intermediary between 
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Transamerica and its independent life insurance agents. Wong & Associates is 

responsible for processing the life insurance applications procured by the agents 

and brokers for submission to Transamerica. 

[8] Wong & Associates also had a separate brokers' contract with Transamerica 

to solicit life insurance business and act as a servicing advisor for clients referred to 

Transamerica for life insurance products. 

[9] Mr. Jang was a licensed life insurance agent.  He also owned and operated 

two licensed corporate life insurance agencies, Trillion Financial Corp. ("Trillion") and 

Billion Financial Corporation ("Billion") in respect of which he was the licensed 

"nominee". 

[10] At all material times: 

 Trillion was the signatory to an "associate general agent" contract with 
Transamerica; 

 Billion was signatory to two "independent agent/broker" contracts with 
Transamerica; and 

 Both Mr. Jang and Billion were signatories to an "independent broker 
contract" with Wong & Associates which required them to obtain and 
submit to Wong & Associates applications for insurance policies and other 
products offered by Wong & Associates' "principal insurers", including 
Transamerica. 

[11] This case concerns the marketing of Transamerica Wealth Advantage 

("TWA") universal life insurance policies by Mr. Jang.  Transamerica had designed a 

certain investment plan, an "Investment Loan Strategy" (the "ILS") for high net worth 

clients who required permanent life insurance protection.  Ideally, clients were 

business owners or individuals with substantial taxable income in liquid assets, as 

the plan required substantial premium payments during the early years of the policy. 

[12] Under the plan, a client purchased a universal life ("UL") insurance policy and 

deposited the first premium payment.  Once the policy was in force, the client took 

out a policy loan and was charged a guaranteed interest rate of 10% per annum.  
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The client was responsible for paying the accrued interest on the outstanding policy 

loan from a source outside the policy.  The client then reinvested this borrowed 

money into an investment that earned income from a business or property, so that 

this reinvestment enabled the client to deduct the interest being accrued on the 

policy loan.  In the interim, an amount equal to the policy loan amount was 

transferred to an interest-bearing account that guaranteed a rate of 8% per annum 

[13] Transamerica strongly encouraged its agents to have their clients, prior to 

investing in any ILS products, seek professional advice from tax advisors, 

accountants and/or lawyers to determine whether the strategy would work, bearing 

in mind each client's individual circumstances.  One of the key issues to be 

assessed was whether the interest expense incurred in relation to the strategy would 

be deductible for tax purposes. 

[14] Mr. Jang marketed the ILS, and associated Transamerica products, at 

seminars directed to prospects in the Chinese community.  The seminars were in 

Cantonese.  Mr. Jang attended, often with some of his senior advisors and a number 

of support staff who, after the presentation, met with prospects to collect personal 

and financial information. 

[15] Mr. Jang modified the Transamerica ILS investment plan to generate multiple 

commissions for himself, while also potentially negating any tax-sheltering benefits it 

offered the client.  He had clients first invest in segregated fund policies while he 

underwrote and awaited approval of their UL insurance policies.  Upon approval of 

the UL policies, which typically had high amounts of insurance coverage, Mr. Jang 

liquidated the clients' segregated fund accounts (thereby triggering deferred sales 

charges) and transferred the money into the UL policies.  Mr. Jang then had the 

clients take out loans against the policies' accounts to invest in deferred sales 

charge segregated fund accounts or other investments he recommended, including 

one with a lawyer in Ontario, Erika Pham, whose firm loaned out money for 

mortgages.  Mr. Jang did not disclose to clients the details of the Pham investment 

but guaranteed a 12 or 13% rate of return. 
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[16] On June 1, 2006, Transamerica formally terminated its contracts with 

Mr. Jang as a result of his improper sales practices.  The termination letter is four 

pages long and sets out the details of his misconduct.  It expressed concern that the 

products were being purchased by clients that did not understand the product and or 

that they were not in a taxable position to benefit from it. 

[17] While the Transamerica insureds/clients were advised of Mr. Jang's 

termination, the cause for termination was not disclosed to them. 

[18] Mr. Jang's misconduct eventually came to the attention of the Insurance 

Council of British Columbia (the "Council").  Following a detailed investigation, the 

Council issued and published an 11-page decision setting out the details of 

Mr. Jang's misconduct and ordering Mr. Jang's and Trillion/Billion's insurance 

licences cancelled.  The Council described his conduct as egregious and 

incompetent.  It concluded that he had been marketing a distorted version of 

Transamerica's ILS solely to generate commissions on products that were not 

suitable for the clients' insurance needs and financial circumstances.  The Council 

found Mr. Jang untrustworthy and that he posed "a continuing and imminent risk of 

serious harm to the public". 

[19] All three plaintiffs claim to be victims of Mr. Jang's misconduct. 

[20] Ms. Lee was 62 years old when she attended seminars hosted by Mr. Jang in 

2004.  Thereafter, on the recommendation of and with the assistance of Mr. Jang, 

she borrowed funds to purchase deferred sales charge segregated funds policies 

issued by Transamerica.  She then applied for TWA universal life policies providing 

$8 million of insurance coverage.  When those policies were issued, she paid 

immediate premiums of $460,000. 

[21] In 2005, on Mr. Jang's recommendation, Ms. Lee borrowed approximately 

$266,000 from Transamerica as a policy loan so she could invest $270,000 through 

Ms. Pham, the lawyer recommended by Mr. Jang in Ontario.  This investment was 

completely lost. 



Lee v. Transamerica Life Canada Page 8 

[22] In 2006 when Transamerica terminated its relationship with Mr. Jang, Ms. Lee 

was informed of the termination but received no explanation.  In November 2007, 

having obtained financial and insurance advice independent of Mr. Jang, Ms. Lee 

cancelled her TWA policies.  In total, the net amount paid by Ms. Lee to 

Transamerica in respect of the TWA policies sold by Mr. Jang was approximately 

$322,000. 

[23] The losses sustained by the Chows are more controversial.  They had a net 

worth of approximately $7.3 million comprised largely of real estate and mutual 

funds.  They also attended several seminars put on by Mr. Jang and, starting in April 

2004, each of them purchased Transamerica segregated funds policies.  Mr. Chow 

failed to qualify for coverage, however Mrs. Chow applied for and was issued four 

TWA UL policies providing aggregate insurance coverage in the amount of $5 

million.  Unlike Ms. Lee, she has not cancelled those policies.  However she 

borrowed approximately $225,000 from Transamerica as a policy loan at an interest 

rate of 10%.  Between November 2004 and July 21, 2015 she made payments on 

account of interest exceeding $210,000 and the balance owing on the loans 

increased to approximately $285,000. 

[24] On the recommendation of Mr. Jang, Mr. and Mrs. Chow also invested almost 

half a million dollars between June 2004 and June 2005 to purchase shares in an 

entity known as Pender International Inc.  As with Ms. Lee, this investment ultimately 

turned out to be worthless and was completely lost. 

[25] While the plaintiffs have sued Kalano Jang in this proceeding, that claim has 

not been defended and no recovery from that source is anticipated.  Rather, the 

plaintiffs' real targets in this litigation are Transamerica and Allen Wong, against 

whom pleadings have been issued which have been artfully designed to permit 

certification of the action as a class proceeding. 
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The Pleadings 

The Plaintiffs' Pleadings 

[26] In Bruno Appliance and Furniture, Inc. v. Hryniak, 2014 SCC 8 [Bruno 

Appliance], the Supreme Court of Canada summarized the four elements of the tort 

of civil fraud, at para. 21: 

1. a false representation made by the defendant; 

2. some level of knowledge of the falsehood of the misrepresentation on 
the part of the defendant (whether through knowledge or recklessness); 

3. the false representation caused the plaintiff to act; and 

4. the plaintiff's actions resulted in a loss. 

[27] Knowing full well that the courts have often been reluctant to certify 

misrepresentation claims as class actions, the plaintiffs in this case made a 

deliberate strategic decision not to expressly plead fraudulent misrepresentation as 

a cause of action.  They say Bruno Appliance does not lay down an exhaustive 

definition of civil fraud.  Rather, they claim fraud can simply comprise "deprivation of 

another's property by dishonest means", something that can occur without false 

representations or deceit.  Thus, the plaintiffs have framed their pleadings to allege a 

cause of action founded on this non-misrepresentation–based form of fraud. 

[28] Not surprisingly, the defendants claim that the Bruno Appliance definition of 

civil fraud is indeed exhaustive and that by failing to expressly plead reliance on 

misrepresentation as a cause of their losses, the plaintiffs have failed to plead any 

proper cause of action at all. 

[29] The pleading manoeuvrings in this case continued to the very last day of the 

certification and summary dismissal applications.  On March 3, 2017, the Court was 

presented with the plaintiffs' Second Further Amended Notice of Civil Claim.  This 

further amended pleading added/re-crafted paragraphs respecting 

Transamerica's/Allen Wong's "authority and control" over Kalano Jang.  These 

amendments were presumably designed to reinforce the claimed cause of action for 
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Transamerica's and Allen Wong's "participation" in Kalano Jang's "fraudulent 

scheme", as well as the claim for the former's vicarious liability for Jang's 

wrongdoing. 

[30] None of the defendants objected to the most recent proposed amendment 

and leave was granted on March 3, 2017 for the plaintiffs to file the Second Further 

Amended Notice of Civil Claim.  This is the plaintiffs' pleading referred to below. 

[31] The plaintiffs' pleading first identifies the named parties.  It also alleges Jang's 

capacity as president of Trillion. 

[32] Paragraph 6 of the pleading then identifies the class on whose behalf the 

proposed class proceeding is brought, namely: 

Persons who purchased Transamerica Wealth Advantage universal life 
insurance contracts marketed by Kalano Jang between January 1, 2002 and 
June 1, 2006 following attendance at a seminar organized and attended by 
Kalano Jang. 

[33] Paragraphs 7 through 9D of the pleading set out the relationship among the 

defendants including the alleged agency relationships between Transamerica and 

Allen Wong and Jang/Trillion.  The plaintiffs plead that these relationships and the 

"understandings established by a course of dealings" between the parties provided 

Jang with the opportunity and authority to market the Transamerica Life insurance 

products in the abusive, fraudulent and deceptive manner described later in the 

pleading. 

[34] Paragraphs 10 to 12 of the pleading describe Transamerica's life insurance 

products, including the TWA UL policy and the ILS Investment Plan. 

[35] Paragraphs 13 through 15 of the pleading describe the "inherently fraudulent 

and deceptive" "scheme" undertaken by Jang in "marketing" the TWA and 

segregated funds policies of Transamerica.  The word "(mis)representation" appears 

nowhere in these paragraphs, however the scheme is said to comprise Jang's 

advice, recommendations, promotion, and encouragement respecting the purchase 
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of the Transamerica products by persons attending the marketing seminars he 

organized.  The scheme is alleged to be fraudulent and deceptive because Jang 

pushed the products without carrying out any individual needs assessment (thereby 

contravening his obligations as a licensed insurance agent), solely to generate 

commission income for Jang and Allen Wong and premiums for Transamerica, even 

though the products were not suitable for the needs and circumstances of the 

individuals to whom they were sold. 

[36] Paragraphs 16 to 26 of the pleading allege the particulars of Transamerica's 

participation in the "scheme".  This is what the parties have described in their various 

submissions as "accessory liability" on the part of Transamerica.  Essentially, the 

plaintiffs allege that Transamerica became aware of Jang's improper sales practices 

by way of information from third parties, as well as its own investigations in 2000 and 

2001, such that "Transamerica knew or was wilfully blind to material elements of the 

Scheme and thus constituted a participant in the Scheme" to which it "failed to put 

an end". 

[37] Allen Wong's participation in the "scheme" is set out in paragraphs 27 to 30 of 

the plaintiffs' pleading.  It too is alleged to have known or been "wilfully blind" to the 

scheme and also that it "chose not to terminate Jang's agency or restrain his selling 

activities in order to continue to profit from the scheme" through receipt of the 

commissions paid by Transamerica on the insurance products sold by Jang. 

[38] The pleading then goes on to describe Jang's inducement of the three 

plaintiffs, the policies they purchased, the costs they incurred, and the investments 

they lost. 

[39] Under the heading "Loss and Damage", paragraph 37 of the pleading states: 

But for the Scheme and the conduct and failure to act of Transamerica and 
Allen Wong as set out above, the plaintiffs and members of the class would 
not have purchased Wealth Advantage universal life insurance contracts and 
suffered losses based on the advice and representations of Kalano Jang. 
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[40] Part 2 of the plaintiffs' pleading sets out the relief sought on behalf of both the 

plaintiffs and Class Members, namely: 

 restitution of the amounts paid by the plaintiffs pursuant to the TWA 
policies; 

 an accounting of profits made by all defendants from their participation in 
the scheme; and 

 general damages and punitive damages from all defendants. 

[41] Part 3 of the plaintiffs' pleading articulates the "Legal Basis" for the relief 

sought.  In descending order they include: 

 "participation" by Transamerica and Allen Wong in the "scheme" with Jang 
by virtue of their knowledge of or wilful blindness to the scheme, their 
relationship with Jang and the benefits obtained from the scheme; 

 being a party to fraudulent and deceptive conduct which induced 
acquisition of TWA policies by the plaintiffs and for which Transamerica 
and Allen Wong are vicariously liable; 

 restitution based on unjust enrichment (receipt of payments induced by 
fraudulent and wrongful conduct) and "waiver of tort" in respect of which 
an accounting of profits derived from the scheme must be made; and 

 damages for the wrongful conduct, i.e., participation in a fraudulent and 
deceptive marketing scheme including vicarious liability on the part of 
Transamerica and Allen Wong. 

The Defence Pleadings 

[42] By its Amended Response to Further Amended Civil Claim Transamerica 

denies that it participated "in any fraudulent and deceptive scheme" devised by 

Jang.  It alleges that before its decision to terminate Jang's agency, Transamerica 

neither knew of any such fraudulent and deceptive scheme nor was it wilfully blind to 

same. 

[43] Transamerica then joins issue with each of the three plaintiffs' individual 

claims.  While it has since come to learn that the plaintiffs borrowed monies for the 

purposes of their respective "Transamerica investment portfolios", it alleges that "the 
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use of borrowed funds for deposit into the [portfolios] was not disclosed to 

Transamerica"; indeed, Transamerica alleges that the plaintiffs acquired their 

investment portfolios and used the loans to "inflate" the value of their assets and 

thereby induce Transamerica to issue policies with greater life insurance than they 

would otherwise have extended.  In other words, Transamerica itself raises 

misrepresentation by the plaintiffs as a defence to the claim. 

[44] Insofar as the Lee portfolio is concerned, Transamerica alleges that this 

particular plaintiff received approximately $70,000 through market gains net of her 

deposits and all charges for the early withdrawal of funds (deferred sales charges).  

Transamerica also alleges that in the approximate three-year period during which 

the UL policies were in force, Ms. Lee received "the benefit of $8 million in life 

insurance coverage and protection against any changes in her insurability". 

[45] The same "benefits" are alleged by Transamerica as against Mrs. Chow.  

Mrs. Chow's policies have not been cancelled and remain in force and she has thus 

had the "benefit" of $5 million in life insurance coverage and protection against any 

changes in insurability since 2004. 

[46] Insofar as the plaintiff Mr. Chow is concerned, Transamerica alleges that it did 

not issue any life insurance to him for medical reasons and that any premiums he 

had tendered with his application for life insurance were returned to him.  Rather, 

Mr. Chow's only dealing with Transamerica was the opening of his "Transamerica 

investment portfolio" into which he deposited $900,000 and from which he has made 

a substantial profit through market gains net of deposits and all deferred sales 

charges for early withdrawal of funds.  In Mr. Chow's case, Transamerica is alleging 

that he has suffered no loss and thus has no cause of action in the circumstances. 

[47] As against all defendants, Transamerica pleads limitation defences under the 

Limitation Act, s. 3, and claims that the actions are barred by the effluxion of time.  In 

the case of Ms. Lee, it is expressly pleaded by Transamerica that she deliberately 

adopted a "wait and see" approach instead of actively prosecuting her claim, and 
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that, as well, she improperly threatened reporting her allegations to the media and 

other persons in order to thwart a proposed sale of Transamerica in October 2014. 

[48] Lastly, insofar as Mrs. Chow is concerned, Transamerica alleges that she 

was herself a licensed life insurance broker, affiliated with Trillion and contracted 

with Transamerica, and as such actually received commissions in relation to her own 

policies.  In this capacity, it is alleged Mrs. Chow knew or ought to have known the 

nature of the insurance products she was purchasing and that she is estopped from 

asserting unsuitability of same. 

[49] In their Response to Further Amended Notice of Civil Claim, Allen Wong also 

denies any participation in or wilful blindness respecting any fraudulent or deceptive 

conduct of Jang.  It emphasizes that Jang was an independent agent, as were the 

two companies owned or controlled by him (Billion and Trillion), whose sole authority 

was to "solicit and submit applications to Transamerica for insurance products 

offered by Transamerica, subject to Transamerica's rules and regulations then in 

force". 

[50] Insofar as Allen Wong's own role is concerned, it pleads that it was at all 

material times simply a "managing general agent" for Transamerica for the purpose 

of soliciting and submitting to Transamerica applications for their insurance products 

and recruiting other agents/brokers to do likewise.  It alleges that it had no authority 

to bind or commit Transamerica or to waive any of Transamerica's rights or 

requirements in respect of their insurance business. 

[51] Allen Wong alleges that it had no involvement with any of the seminars 

provided by Jang to his various clients (including the plaintiffs) and that it had no 

involvement in or knowledge of any advice or recommendations given to them by 

Jang/Billion/Trillion in respect of their respective investment portfolios or strategies. 

Certification Applications:  The Framework for Analysis 

[52] Certification is addressed in the CPA as follows: 
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Definitions 

1 In this Act: 

... 

"common issues" means 

(a) common but not necessarily identical issues of fact, or 

(b) common but not necessarily identical issues of law that arise 
from common but not necessarily identical facts; 

... 

Class certification 

4(1) The court must certify a proceeding as a class proceeding on an 
application under section 2 or 3 if all of the following requirements are met: 

(a) the pleadings disclose a cause of action; 

(b) there is an identifiable class of 2 or more persons; 

(c) the claims of the class members raise common issues, 
whether or not those common issues predominate over issues 
affecting only individual members; 

(d) a class proceeding would be the preferable procedure for the 
fair and efficient resolution of the common issues; 

(e) there is a representative plaintiff who 

(i) would fairly and adequately represent the interests of 
the class, 

(ii) has produced a plan for the proceeding that sets out a 
workable method of advancing the proceeding on behalf of the 
class and of notifying class members of the proceeding, and 

(iii) does not have, on the common issues, an interest that 
is in conflict with the interests of other class members. 

(2) In determining whether a class proceeding would be the preferable 
procedure for the fair and efficient resolution of the common issues, the court 
must consider all relevant matters including the following: 

(a) whether questions of fact or law common to the members of 
the class predominate over any questions affecting only individual 
members; 

(b) whether a significant number of the members of the class have 
a valid interest in individually controlling the prosecution of separate 
actions; 

(c) whether the class proceeding would involve claims that are or 
have been the subject of any other proceedings; 

(d) whether other means of resolving the claims are less practical 
or less efficient; 
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(e) whether the administration of the class proceeding would 
create greater difficulties than those likely to be experienced if relief 
were sought by other means. 

... 

Certain matters not bar to certification 

7 The court must not refuse to certify a proceeding as a class 
proceeding merely because of one or more of the following: 

(a) the relief claimed includes a claim for damages that would 
require individual assessment after determination of the common 
issues; 

(b) the relief claimed relates to separate contracts involving 
different class members; 

(c) different remedies are sought for different class members; 

(d) the number of class members or the identity of each class 
member is not known; 

(e) the class includes a subclass whose members have claims 
that raise common issues not shared by all class members. 

[53] This is a procedural hearing.  Its purpose is to determine whether a particular 

type of proceeding – a class proceeding – is a preferable way to adjudicate 

underlying claims of the proposed Class Members.  If the five conditions prescribed 

in s. 4(1) of the CPA are met, then it is mandatory for the court to certify the action 

as a class proceeding. 

[54] The onus and standard of proof applicable to certification applications was 

summarized by Masuhara J. in Seidel v. Telus Communications Inc., 2016 BCSC 

114: 

[56] The onus is on the party seeking certification to meet the 
requirements. The burden is not an onerous one.  The cause of action 
requirement in s. 4(1)(a) is satisfied unless, assuming all the pleaded facts 
are true, it is plain and obvious  that the claim cannot succeed: Hunt v. Carey 
Canada Inc., [1990] 2 S.C.R. 959 at 980; Hollick v. Toronto (City), 2001 
SCC 68 at para. 25.  With respect to the other four requirements in s. 4(1), 
the applicant need only provide a minimum evidentiary basis that shows 
some basis in fact for each of them; the application hearing is procedural and 
not the forum where the merits of the action are decided: Hollick at 
paras. 24–25.  The "some basis in fact" standard does not require the court to 
resolve conflicting facts and evidence at the certification stage.  The 
authorities on this point have reiterated that at the certification stage the court 
is ill-equipped to resolve such conflicts: Pro-Sys Consultants Ltd. v. Microsoft 
Corporation, 2013 SCC 57 at para. 102 [Microsoft]. 
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[57] In this respect, I note the observation of Rothstein J., for the Court, in 
Microsoft at para. 105: 

Canadian courts have resisted the U.S. approach of engaging in a 
robust analysis of the merits at the certification stage.  Consequently, 
the outcome of a certification application will not be predictive of the 
success of the action at the trial of the common issues.  I think it 
important to emphasize that the Canadian approach at the 
certification stage does not allow for an extensive assessment of the 
complexities and challenges that a plaintiff may face in establishing its 
case at trial.  After an action has been certified, additional information 
may come to light calling into question whether the requirements of 
s. 4(1) continue to be met.  It is for this reason that enshrined in the 
CPA is the power of the court to decertify the action if at any time it is 
found that the conditions for certification are no longer met (s. 10(1)). 

[55] In Tonn v. Sears Canada Inc., 2016 BCSC 1081, the Griffin J. observed: 

[27] The evidentiary threshold to be applied is therefore not a balance of 
probabilities, but rather the less stringent "some basis in fact" test.  The 
question at the certification stage is not whether the claim is likely to succeed, 
but whether the suit is appropriately pursued as a class action. 

[28] Although the burden is on the plaintiff, the opposing party may 
respond with evidence of its own to challenge certification.  Where the 
defendant does so, it is proper for the court to scrutinize the plaintiff's 
evidence by reference to the defendant's evidence.  However, care must be 
taken not to engage in an impermissible weighing of the evidence (Marshall 
v. United Furniture Warehouse Limited Partnership, 2013 BCSC 2050 at 
para. 54, aff'd 2015 BCCA 252, leave to appeal ref'd [2015] S.C.C.A. 
No. 326). 

Do the Pleadings Disclose a Cause of Action? 

[56] The test for disclosure of a cause of action is the same for the purposes of 

s. 4(1)(a) of the CPA as it is for a defendant's application to strike out a plaintiff's 

pleading and dismiss an action under Rule 9-5(1)(a):  Jiang v. Peoples Trust 

Company, 2017 BCCA 119 [Jiang].  That latter rule provides: 

Rule 9-5 — Striking Pleadings 

Scandalous, frivolous or vexatious matters 

(1) At any stage of a proceeding, the court may order to be struck out or 
amended the whole or any part of a pleading, petition or other document on 
the ground that 

(a) it discloses no reasonable claim or defence, as the case may 
be, 
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(b) it is unnecessary, scandalous, frivolous or vexatious, 

(c) it may prejudice, embarrass or delay the fair trial or hearing of 
the proceeding, or 

(d) it is otherwise an abuse of the process of the court, 

and the court may pronounce judgment or order the proceeding to be stayed 
or dismissed and may order the costs of the application to be paid as special 
costs. 

Admissibility of evidence 

(2) No evidence is admissible on an application under subrule (1)(a). 

[57] The Supreme Court of Canada in R. v. Imperial Tobacco Canada Ltd., 2011 

SCC 42, made the following observations about the test for striking out claims 

pursuant to Rule 9-5(1)(a): 

 "A claim will only be struck if it is plain and obvious, assuming the facts 
pleaded to be true, that the pleading discloses no reasonable cause of 
action" (at para. 17); 

 "Another way of putting the test is that the claim has no reasonable 
prospect of success" (at para. 17); 

 "The power to strike out claims that have no reasonable prospect of 
success is a valuable housekeeping measure essential to effective and 
fair litigation.  It unclutters the proceedings, weeding out the hopeless 
claims …" (at para. 19); 

 "… on a motion to strike, it is not determinative that the law has not yet 
recognized the particular claim.  The court must rather ask whether, 
assuming the facts pleaded are true, there is a reasonable prospect that 
the claim will succeed.  The approach must be generous and err on the 
side of permitting a novel but arguable claim to proceed to trial" (at 
para. 21); 

 A motion to strike for failure to disclose a reasonable cause of action 
proceeds on the basis that the facts pleaded are true, unless they are 
manifestly incapable of being proven (at para. 22); 

 "A claimant is not entitled to rely on the possibility that new facts may turn 
up as the case progresses" (at para. 22); and 

 "The question is whether, considered in the context of the law and the 
litigation process, the claim has no reasonable chance of succeeding" (at 
para. 25). 
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[58] It is important to note that the only tort now alleged against all three 

defendants is civil fraud.  The claim originally alleged negligence against all 

defendants but that claim was deliberately withdrawn. 

[59] The claim for vicarious liability on the part of Transamerica and Allen Wong is 

based solely on the fraud of Jang (see paragraph 42A of the Second Further 

Amended Notice of Civil Claim). 

[60] Similarly, the claim for restitution based on unjust enrichment and waiver of 

tort is entirely derived from the "fraudulent and wrongful/deceptive conduct" 

constituting the "scheme" (see paragraphs 13, 14 and 44–46 of the Second Further 

Amended Notice of Civil Claim). 

[61] The claim for direct (as opposed to vicarious) liability on the part of 

Transamerica and Allen Wong is based on their "participation" in the fraudulent 

"scheme" by virtue of their knowledge or wilful blindness to the fraudulent "scheme", 

to which they failed to end for purposes of their own profit. 

[62] As noted above (paras. 27 and 35), the plaintiffs deliberately refrained from 

expressly alleging false misrepresentations upon which they relied to their detriment 

(although I note the word "representations" in paragraph 37 of the pleadings 

seemingly escaped the filter). 

[63] Ultimately, then, the question is whether by failing to expressly plead reliance 

on fraudulent misrepresentation as a cause of their losses, the plaintiffs have failed 

to plead any cause of action in fraud at all.  For the reasons that follow, I conclude 

that a cause of action in fraud has not been properly pleaded and that the failure of 

the pleadings to disclose a cause of action is fatal not only to the certification of this 

matter as a class proceeding, but also to the action itself. 

[64] In my view the Supreme Court of Canada has definitively specified the 

necessary components for the tort of civil fraud in Bruno Appliance.  It has, in a 

sense, "occupied the field".  In doing so it has implicitly, if not expressly, overruled 
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those cases upon which the plaintiffs rely which have held that civil fraud can simply 

comprise the deprivation of property by dishonest means. 

[65] The history of the Bruno Appliance case is most instructive. 

[66] The motions judge granted summary judgment to Bruno Appliance against 

Hryniak in the sum of $1 million USD.  Those damages had been sought based on 

an allegation of fraud as part of a scheme.  The court accepted the definition of fraud 

in Kerr on the Law of Fraud and Mistake: 

All surprise, trick, cunning ... and other unfair way that is used to cheat any 
one is considered fraud.  Fraud in all cases implies a willful act on the part of 
any one, whereby another is sought to be deprived, by illegal or inequitable 
means, of what he is entitled to. 

(2010 ONSC 5490 at para. 65). 

[67] Hryniak's appeal to a five-member division of the Ontario Court of Appeal 

succeeded (2011 ONCA 764).  The judgment was set aside and Bruno's motion for 

summary judgment was dismissed.  The Court of Appeal stated at paras. 169–170: 

169 What is not clear on the record is whether Hryniak made any 
statement that induced Bruno to invest with him. The motion judge did not 
address this important element of a cause of action in civil fraud.  As we read 
his reasons, he concluded that because Hryniak had dishonestly converted 
Bruno's money to his own use, Hryniak was liable to Bruno in fraud.  In other 
words, fraud was made out because Hryniak deprived Bruno of his money 
and did so in a dishonest way. 

170 The notion of deprivation underlies both the tort of conversion and civil 
fraud: see Philip H. Osborne, The Law of Torts, 4th ed. (Toronto: Irwin Law, 
2011), at pp. 308-309.  But proof of civil fraud requires proof of some 
additional elements; depriving the plaintiff of his goods is not enough. Fraud 
requires a false statement knowingly made that induces the victim to act to 
the victim's detriment. ... 

[Emphasis added.] 

[68] At the Supreme Court of Canada the appeal was dismissed.  After defining 

the constituent elements of civil fraud (set out above) the Court ultimately found 

there was a genuine issue to be tried, being whether Hryniak had actually 

perpetrated the fraud: 
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24 As noted by the Court of Appeal, and following the analysis above 
[components of fraud], civil fraud requires a finding that Hryniak made a 
misrepresentation which induced Bruno Appliance to invest.  The motion 
judge neither identified the need for a misrepresentation, nor found that 
Hryniak made one. 

... 

28 While the motion judge found that Hryniak was aware of the falseness 
of the representations and exercised "full dominion and control" over Bruno 
Appliance's funds (para. 169), as noted by the Court of Appeal, this finding 
would support liability in conversion, but is not sufficient to establish fraud. 

29 While I agree with the motion judge that the evidence clearly 
demonstrates that Hryniak was aware of the fraud, and may in fact have 
benefited from the fraud, whether Hryniak perpetrated the fraud by inducing 
Bruno Appliance to contribute US$1 million to a non-existent investment 
scheme is a genuine issue requiring a trial. 

[69] In Dhillon v. Dhillon, 2006 BCCA 524 [Dhillon], the British Columbia Court of 

Appeal  defined the tort of "civil fraud" in the same terms subsequently articulated in 

Bruno Appliance: 

[77] While fraudulent activities in the civil context (i.e. "civil fraud") can 
occur in innumerable ways, the "civil fraud" cause of action is recognized in 
Canada as the tort of deceit, also referred to as the tort of fraud or fraudulent 
misrepresentation.  In The Law of Torts in Canada, second edition, 2002, 
Fridman sets out the elements required to make out a complete cause of 
action in the tort of deceit at pages 747–755.  The plaintiff must prove (1) that 
the defendant made a false statement, knowing it to be false, and intending it 
to deceive the plaintiff, (2) that the plaintiff relied on the fraudulent 
misrepresentations of the defendant, and (3) that the plaintiff's damage was 
caused by that reliance. 

[70] Both the Dhillon and the Bruno Appliance definitions were recently applied by 

the British Columbia Court of Appeal in Boyd v. Cook, 2016 BCCA 424 at paras. 24–

25.  I am bound by the case law defining the components of a cause of action in civil 

fraud. 

[71] The plaintiffs adopted a deliberate pleading strategy in the hopes of making 

this case more amenable to certification.  They expressly refused to plead knowingly 

false representations upon which they relied to their financial detriment.  The Court 

relied on the deliberate nature of that tactic as one reason for refusing the 

defendants' application for particulars in this case on August 19, 2016.  Since all of 
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the remedies sought in this case are dependent upon the existence of civil fraud, 

and because the cause of action for civil fraud has not been properly pleaded, not 

only must the application for certification be dismissed but also must the plaintiffs' 

pleading be struck out pursuant to Rule 9-5(1)(a) and the action be dismissed. 

[72] I might add that there are other fatal deficiencies in the plaintiffs' pleading of 

claims against the defendants Transamerica and Allen Wong.  As noted above, their 

liability is alleged on the basis of their "participation" in the fraudulent scheme in the 

sense that they knew of or were woefully blind to the fraudulent and deceptive 

conduct of Jang so as to benefit from the premiums and commissions thereby 

generated.  This is the so-called claim for "accessory liability" framed in 

paragraph 40 of the Second Further Amended Notice of Civil Claim. 

[73] It should be noted that in Bruno Appliance the Supreme Court of Canada held 

that it was not sufficient for civil fraud liability purposes that the defendant was aware 

of the false representations or fraudulent conduct or that it may even have benefited 

from the fraud.  Rather, in order for liability to be established, it must be proved that 

the defendant actually perpetrated the fraud by inducing the plaintiff to act (and 

thereby incurring loss): Bruno Appliance at para. 29. 

[74] Civil fraud is a tort.  It is governed by the fundamental principles of tort law.  

There is no tort of "aiding and abetting" another person to commit a tort, even 

knowingly.  Rather, joint tortfeasorship and joint liability for a tort only exists in four 

situations: 

1. where one is the principal of or vicariously liable for another; 

2. where a duty imposed jointly upon the tortfeasors is not performed; 

3. where there is concerted action between them to a common end; or 

4. where the tort of one was procured through inducement, enticement or 
persuasion by the other. 
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[75] The law in this area is very usefully summarized in I.C.B.C. v. Stanley Cup 

Rioters, 2016 BCSC 1108 at paras. 14–30.  I will not repeat it here but suffice it to 

say I adopt it as an accurate summary of the applicable legal principles. 

[76] In the present case, in order to be a "participant" in Jang's fraudulent conduct 

sufficient to found joint liability, the plaintiffs must allege that Transamerica and Allen 

Wong either (1) acted together with Jang pursuant to some common wrongful design 

or (2) procured Jang through inducement, enticement or persuasion to commit the 

fraud against the plaintiffs.  No such allegations have been made in the plaintiffs' 

pleading and thus no cause of action for joint liability has been pleaded. 

[77] I have considered whether the plaintiffs should be given yet another 

opportunity to "fix" their pleadings.  After all, the "scheme" alleged to have been 

undertaken by Kalano Jang (see paragraph 13 above) involves "recommendations", 

"advice", "promotion" and "encouragement" by Jang without which the plaintiffs 

would not have purchased the UL policies and suffered losses (see paragraph  37 

above).  As well, the word "fraud" appears many times in the pleading. 

[78] However, the plaintiffs have had no less than four opportunities to get their 

pleadings in order, including opportunities after they had the benefit of detailed 

submissions from the defendants outlining the perceived flaws.  Rather than 

pleading and particularizing the components of civil fraud as articulated in Bruno 

Appliance, the plaintiffs deliberately and repeatedly refused to oblige and instead, 

persisted in framing a claim for "accessory liability" that did not include reliance to 

their detriment on fraudulent misrepresentations.  In my view, the deliberate nature 

of these tactics militates against the exercise of any discretion to grant further relief 

and I decline to do so.  In the circumstances, the plaintiffs are rightly hoisted by their 

own petard. 

[79] I should add a footnote insofar as the claim by Ms. Lee is concerned.  The 

question was before the Court in the December 2015 application whether the claims 

against Transamerica and Allen Wong (as framed at that time) should be struck out 

pursuant to Rule 9-5(1)(a).  That application was ultimately decided with reference to 
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summary judgment principles applicable to Rule 9-6.  The question whether the so-

called "accessory liability" claim was properly pleaded was not addressed in the 

reasons for judgment issued February 10, 2016 and indexed at2016 BCSC 191.  It is 

now addressed in the present judgment and the result is a dismissal of the claims of 

both Ms. Lee and Mr./Mrs. Chow. 

Other Grounds for Refusing Certification 

[80] While it is now not necessary to address the remaining requirements for 

certification set out in s. 4(1) of the CPA, I would nevertheless note other significant 

obstacles to certification in this case.  I will address them only briefly so as to 

illuminate the issues. 

Class Definition 

[81] Paragraph 6 of the plaintiffs' Second Further Amended Notice of Civil Claim 

identifies the class on whose behalf the proposed class proceeding is brought, 

namely: 

…persons who purchased Transamerica Wealth Advantage universal life 
insurance contracts marketed by Kalano Jang between January 1, 2002 and 
June 1, 2006 following attendance at a seminar organized and attended by 
Kalano Jang. 

[82] By their Amended Notice of Application filed April 15, 2016, the plaintiffs seek 

an order defining the class in terms broader than what is set out in paragraph 6 of 

their pleading, namely: 

All persons ("class members"), who purchased or applied to purchase 
Transamerica Wealth Advantage Universal Life Insurance contracts marketed 
by Kalano Jang between January 1 2002 and June 1, 2006 following 
attendance at a seminar organized and attended by Kalano Jang. 

[83] The purpose of the proposed expansion of the class was presumably to 

capture people, such as Mr. Chow, who applied for Transamerica's UL insurance but 

who were declined by the insurer.  Without this expanded definition, one of the 

named plaintiffs (Mr. Chow) would not have qualified as a class member. 



Lee v. Transamerica Life Canada Page 25 

[84] In Jiang, the Court of Appeal summarized the requirements of s. 4(1)(b) of the 

Class Proceedings Act: 

[82] In sum, the principles governing the identifiable class requirement 
may be summarized as follows: 

 the purposes of the identifiable class requirement are to determine 
who is entitled to notice, who is entitled to relief, and who is bound 
by the final judgment; 

 the class must be defined with reference to objective criteria that 
do not depend on the merits of the claim; 

 the class definition must bear a rational relationship to the 
common issues — it should not be unnecessarily broad, but nor 
should it arbitrarily exclude potential class members; and 

 the evidence adduced by the plaintiff must be such that it 
establishes some basis in fact that at least two persons could self-
identify as class members and could later prove they are members 
of the class. 

[85] A proper class definition is an essential component to a class proceeding, and 

the precise structure of a class is of critical importance.  The cause(s) of action 

alleged by the plaintiffs is fundamental to both the class definition and to the 

common issues proposed to be determined by the class proceeding.  Since I have 

already determined the plaintiffs have failed to plead a proper cause of action, the 

questions of class definition and common issues cannot be definitively answered, 

but some observations respecting the plaintiffs' proposals in that regard may be of 

utility, whether for the parties or for any court called upon to review the rulings in this 

case to date. 

[86] In my view, the class definition proposed by the plaintiff's is overly broad. 

[87] First, it proposes to include persons who merely applied to purchase the TWA 

UL policies.  This is designed to capture persons such as Mr. Chow who applied for 

the insurance but were rejected on medical grounds.  There is no rational 

relationship between such application and rejection and any claim for civil fraud.  In 

Mr. Chow's case, the evidence shows that he actually made money on the 

Transamerica segregated funds and his alleged loss seems to relate to "pooling" 

some of his money with that of his wife for her investments and/or the 
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representations made by Mr. Jang for investments outside the UL policies.  An 

"application to purchase" without an actual purchase of a UL policy, is not a material 

element of any civil fraud to which Transamerica and/or Allen Wong may have been 

a party. 

[88] Second, the proposed definition captures persons for whom the TWA policies 

were actually designed and who derived a benefit (related to income tax or 

otherwise) from the structure.  Such persons have no loss and hence no cause of 

action in tort.  They ought not form part of the class. 

[89] Third, the definition includes persons (at least two on the evidence) who died 

after the life insurance was put in place and to whom substantial life insurance 

benefits were paid.  Such persons likewise sustained no financial loss as a result of 

any alleged civil fraud and ought not form part of the class. 

[90] Further, the proposed definition would include "insiders" to the alleged fraud 

and other persons associated with the "fraudsters" who "profited" from the tort, e.g., 

insurance advisors affiliated with Trillion such as the third-party Kalson Jang 

(Mr. Jang's son) and, indeed, Mrs. Chow herself.  Such persons ought not to be 

included in the class. 

[91] Lastly, the wording of the class definition imports several ambiguities.  The 

phrase "following attendance at a seminar organized and attended by Kalano Jang" 

is particularly troublesome.  The word "following" is capable of several meanings:  it 

could be restricted to a broad concept of time (any time after the specified event) or 

it could be a matter of causation (i.e., as a result of or because of ... hence importing 

reliance).  More clarity is required. 

[92] The phrase "attendance at a seminar" is also problematic; there is no 

evidence that the seminars were identical in duration, style of presentation, let alone 

the words actually used which are said to have been deceitful or deceptive.  An 

attendee who was present for five minutes would qualify for inclusion in the class as 
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much as the person attending for one hour, regardless of actual exposure to 

allegedly deceptive representations. 

[93] While it is possible for a proposed class definition to be amended by the court 

on its own motion, the parties cannot expect the Court to assume the role of counsel 

by making wholesale changes to arrive at a definition that the court itself would 

accept.  That goes beyond a simple exercise of discretion and verges into the 

prohibited territory of descending into the arena. 

Common Issues 

[94] Insofar as common issues are concerned, the following principles from the 

case law are helpfully summarized in Eizenga et al., Class Actions Law and Practice 

(2d ed) at para. 3.69.1: 

(a) the underlying foundation of a common issue is whether its resolution will 
avoid duplication of fact-finding or legal analysis; and 

(b) an issue can be a common issue even if it makes of a very limited aspect of 

the liability question and even though many individual issues remain to be 
decided after its resolution; 

(c) there must be a basis in the evidence before the court to establish the 
existence of common issues; 

(d) there must be a rational relationship between the class identified by the 
plaintiff and the proposed common issue; 

(e) the proposed common issue must be a substantial ingredient of each class 
member's claim and its resolution must be necessary to the resolution of that 
claim; 

(f) a common issue need not dispose of the litigation; it is sufficient if it is an 
issue of fact or law common to all claims and its resolution will advance the 
litigation for (or against) the class; 

(g) the answer to a question raised by a common issue for the plaintiff must be 
capable of extrapolation, in the same manner, to each member of the class; 

(h) a common issue cannot be dependent upon individual findings of fact that 
have to be made with respect to each individual claimant; 

(i) where questions relating to causation or damages are proposed as common 
issues, the plaintiff must demonstrate (with supporting evidence) that there is 
a workable methodology for determining such issues on a class-wide basis; 

(j) common issues should not be framed in overly broad terms; 
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(k) the core of the class proceeding is the element of commonality; there must be 
commonality in the actual wrong that is alleged against the defendant and 
some evidence to support this; and 

(l) the common issue should be clear, neutrally-worded and fair to both parties. 

[95] I have already observed that the plaintiffs have attempted to disguise what 

should be a "traditional" civil fraud claim as one of "fraud simpliciter" (a "deceptive 

scheme") in order to avoid barriers to certification posed by otherwise predominating 

individual questions related to the civil fraud components of misrepresentation and 

reliance.  That, of course, has resulted in them framing proposed common issues 

with a view to securing their objective. 

[96] The two fundamental common issues proposed by the plaintiffs are: 

1. Did Kalano Jang devise and implement the Scheme to market 
Transamerica Wealth Advantage Universal Life insurance contracts to 
members of the class as alleged in the Notice of Civil Claim?; and, 

2. Was the Scheme inherently fraudulent and deceptive? 

[97] I would observe that these questions are posed at such a level of generality 

that they provide little assistance to the resolution of any individual's claim.  Even 

assuming Mr. Jang devised and implemented the alleged "Scheme" and that his 

scheme was "inherently fraudulent and deceptive", class members only have a 

cause of action if they were actually induced by that conduct to part with their 

money.  That, in turn, begs the question of each client, "What was actually said to 

you (and by whom) that caused you to buy the product?" 

[98] At its core, the "dishonesty" alleged as comprising the "scheme" is the 

promotion and sale to naïve individuals of a sophisticated insurance product and 

related investments unsuitable to their needs and circumstances, in order to 

generate commissions for the brokers and premiums for the insurer.  This requires 

two highly individual lines of inquiry for each client, i.e., (1) assessment of their 

needs and means and (2) the manner in which they were convinced to buy the 

product, i.e., with whom did they speak in forming their decision, what was 

specifically said to them, and upon what did they actually rely?  These inquiries are 
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necessarily individual in nature and are not reflected in the common issues proposed 

by the plaintiffs. 

[99] The proposed common issues respecting "participation" of Transamerica and 

Allen Wong in the "scheme" are similarly too general and vague.  I have outlined 

above the deficiencies in the word "participate" for the purposes of pleading direct 

joint liability on the part of these defendants.  It might be possible to frame common 

issues about "acting together with Jang pursuant to some common wrongful design" 

or "inducing, enticing or persuading Jang to commit the deception of the plaintiffs" in 

terms sufficiently clear to pass muster.  The word "participate" does not qualify. 

[100] The claim for vicarious liability likely involves issues of fact and law that are 

common to all plaintiffs.  That is because it is centered not on the individual 

characteristics of the plaintiffs themselves but, rather, upon the nature of the 

relationship between Mr. Jang, Transamerica and Allen Wong.  As noted earlier, 

however, the allegation needs better particularization. 

Preferable Procedure 

[101] I recognize that the preferability analysis requires a detailed consideration of 

(1) access to justice, (2) behaviour modification, and (3) judicial economy:  AIC 

Limited v. Fisher, 2013 SCC 69 at paras. 22–24. 

[102] If there was indeed a fraudulent scheme jointly devised by all three 

defendants to unscrupulously promote the sale of expensive insurance and 

investment vehicles to unsophisticated individuals for whom such products were 

known to be unsuitable, then there can be no doubt that behaviour modification on 

the part of such institutional players would militate very strongly in favour of a class 

proceeding. 

[103] What is not so clear, however, is whether the access to justice and judicial 

economy factors are in meaningful play. 
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[104] The evidence on this application shows that relatively few policyholders 

raised complaints.  Only two lawsuits, other than the present one, were instituted, 

one in British Columbia and the other in Ontario.  The claims of those plaintiffs and 

the plaintiffs/class members in the present action are each in the hundreds of 

thousands of dollars and, as this case itself demonstrates, there are lawyers who are 

prepared to assume such litigation on a contingency fee basis. 

[105] All three plaintiffs have sworn identical paragraphs in their respective 

affidavits swearing that they "could not afford to pursue [their] claims against the 

defendants other than by a lawyer acting on a contingency basis".  Quite apart from 

constituting unsatisfactory standard form "lawyer speak" simply adopted by the 

clients as opposed to the witnesses expressing themselves in their own words (also 

the case for their testimony respecting their role as a representative plaintiff), the 

evidence appears to be untrue; all three individuals have significant net worth and on 

cross-examination on affidavits, all admitted that they could afford to bring their 

claims as individual actions.  It would seem the plaintiffs prefer the protection of the 

"no costs exposure" of British Columbia's class action regime rather than running the 

risk of very substantial special costs awards against them in the event they are 

unsuccessful in establishing their allegations of fraud.  This might be a smart tactical 

move on their part but it does not speak to access to justice concerns. 

[106] As is perhaps apparent from all of the above, I am also of the view that a 

properly pleaded claim for civil fraud in this case would involve so many individual 

issues, overwhelming over common questions of fact or law, that a class action 

would not be the preferable procedure in this case. 

[107] The courts have repeatedly held that class proceedings are generally not 

suitable in misrepresentation cases because of the individual issues involved: see 

e.g. Marshall v. United Furniture Warehouse Limited Partnership, 2015 BCCA 252; 

N&C Transportation Ltd. v. Navistar International Corporation, 2016 BCSC 2129 at 

paras. 140–145. 
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[108] The suitability of reliance-based misrepresentation claims as the subject 

matter of a class proceeding is both discussed and exemplified by Fantl v. 

Transamerica Life Canada, 2016 ONCA 633 [Fantl], and the manner in which that 

court distinguished its previous decision in Musicians' Pension Fund of Canada 

(Trustees of) v. Kinross Gold Corporation, 2014 ONCA 901 [Kinross]. 

[109] Kinross arguably stands for the proposition that negligent misrepresentation 

claims in investor class actions are inherently unsuitable for certification because the 

need for numerous individual inquiries undercuts the goal of judicial economy and 

overwhelms the resolution of the common issues, producing an inefficient and 

unmanageable class proceeding.  The court noted in that case that proof of reliance, 

causation and damages would pose particular difficulties as it required answers to 

numerous investor-specific questions related to multiple representations, investors' 

sophistication and investment advice, reasonableness of the reliance, et cetera. 

[110] The court in Fantl distinguished Kinross on the basis that the Fantl claim 

involved only a single uniform representation, contained in a statutorily-mandated 

disclosure document given to each class member and which each acknowledged 

receiving.  The resolution of the truth or falsity of the representation "would go a long 

way towards the determination of the appellant's liability and would significantly 

advance the claim of every class member": Fantl at para. 40.  In these 

circumstances, the Fantl case was considered to be "an ideal case in which to test 

some of the assumptions made about the 'manageability' of the individual issues 

stage of a class action": para. 44. 

[111] If properly pleaded, like Kinross, the present case involves so many inquiries 

individual to each class member that the goal of judicial economy is severely 

undercut and the resolution of the common issues would be overwhelmed.  This 

conclusion is only reinforced by the fact that every single member of the class will 

also have to individually address postponement to overcome the Limitation Act 

deficiencies otherwise applicable to each member's claim. 
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[112] It must be noted that the plaintiffs themselves have recognized this potentially 

overwhelming nature of individual issues and have attempted a pleading tactic to 

sidestep the concern.  They have not succeeded in that regard.  This concern 

therefore remains and militates very strongly against a class action procedure in the 

present case. 

Suitability as Representative Plaintiffs 

[113] I also have grave concerns about the suitability of all three plaintiffs as 

representative plaintiffs in the proposed class proceeding. 

[114] I am inclined to agree with the observations of Perell J. in Coulson v. 

Citigroup Global Markets Canada Inc., 2010 ONSC 1596, respecting the selection of 

a representative plaintiff: 

157 I confess that from reading many certification decisions, from 
presiding at several myself, and from considering the argument in the case at 
bar, that there is often a surreal quality to the debate about whether the 
proposed representative plaintiff satisfies the fifth criteria for certification 
because the debate on both sides focuses on the personality and character 
traits of the representative plaintiff while ignoring or not mentioning what 
everybody knows, which is that the real brain and the real muscle of the class 
action is class counsel. 

158 As is well known, in many class actions, it is class counsel who 
initiates the lawyer/client relationship and who selects the representative 
plaintiff. This is not to say that the representative plaintiff is not a genuine 
plaintiff, he or she must be. Nor is it to say that the representative plaintiff 
must not be competent, diligent, vigilant, and committed to giving proper 
instructions to advance the class action on behalf of the class. The 
representative plaintiff must have these attributes. It is simply to say that if the 
access to justice concerns of the Class Proceedings Act, 1992 are to be 
accomplished, the court should not subject the proposed representative 
plaintiff to the LSAT or some sort of Class Action Aptitude Test and should be 
skeptical of the defendant's arguments based on the personality of the 
candidate. 

[115] Nevertheless, representative plaintiffs must be genuine (in the sense they are 

not simply straw persons for entrepreneurial lawyers), competent, diligent, vigilant, 

and committed to giving proper instructions to advance the class action on behalf of 

the class.  As well, they must not have an interest that conflicts with the interests of 

other class members with respect to the proposed common issues. 



Lee v. Transamerica Life Canada Page 33 

[116] I do not doubt that the three plaintiffs are genuine; at a minimum, they appear 

to have suffered substantial losses through investments recommended by Mr. Jang, 

i.e., Pham and Pender International Inc.  Ms. Lee and Mrs. Chow may also have 

been sold a sophisticated UL insurance product designed for only a specific type of 

client which may not have been suitable to their needs.  Such matters might rightly 

found a cause of action against Mr. Jang and, depending on the facts, one involving 

some form of joint liability on the part of Transamerica and Allen Wong. 

[117] However, Mr. Chow is not a member of any class which has met approval by 

the court, whether as originally framed in the pleadings or as later framed in the 

certification application (if not the pleadings). 

[118] Mrs. Chow has serious conflict problems; she became a licensed life 

insurance agent and hence presumably a person with an understanding of UL 

products and the requirements for a needs assessment.  As such, she also became 

a member of the "club" (insurance advisors associated with Jang/Trillion) who 

perpetrated the fraud of which she complains. 

[119] And none of the plaintiffs have been diligent, vigilant or committed to 

advancing causes of action.  All three confront limitation defences based on effluxion 

of time and expiry of their causes of action.  Only a tiny sliver of Ms. Lee's causes of 

action survived summary judgment challenge and that remaining claim has since 

foundered on pleading deficiencies.  While the claims of Mr. and Mrs. Chow based 

on negligence have long since expired, properly pleaded claims for joint liability for 

civil fraud may possibly be "saved" by postponement considerations but there may 

yet turn out to be no proper evidentiary basis for such relief. 

[120] The plaintiffs' delay in hiring lawyers and, in Ms. Lee's case, fatal delay in 

initiating litigation after doing so, remains unexplained.  There is simply no basis for 

any confidence that these individuals would be diligent and vigilant in the future. 

[121] As noted earlier, all three plaintiffs have signed affidavits containing identical 

paragraphs respecting their understanding of the role and responsibilities of a 
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representative plaintiff.  While this amply demonstrates that the plaintiffs are 

prepared to do whatever the lawyers instruct them to do, it fosters little confidence in 

their actual understanding of class actions and ability to instruct counsel.  This is 

graphically confirmed by the cross-examination of Ms. Lee on her affidavit where 

she demonstrated complete ignorance of the litigation plan which s. 4(1)(e)(ii) of the 

CPA obliges her to produce. 

[122] Transamerica and Allen Wong raise additional challenges to the credibility of 

the three plaintiffs but I need not address the subject any further. 

The Summary Judgment Application 

[123] For sake of completeness, I will briefly address the summary judgment 

application that was renewed by Transamerica and Allen Wong as part of the 

certification hearing. 

[124] I have, of course, found merit in the challenge to the sufficiency of the 

plaintiffs' pleading and I have dismissed the plaintiffs' claim on that account.  I had 

earlier determined that a properly pleaded joint tortfeasor-joint liability claim, claimed 

by Ms. Lee, against Transamerica and Allen Wong could "survive" summary 

judgment as a triable issue insofar as postponement under the Limitation Act is 

concerned.  The same would have held true for such a claim by Mr. and Mrs. Chow 

and for the same reasons.  In addition, because the Chows did not retain counsel 

until much later than Ms. Lee, and because the test for summary judgment in B.C. 

(as opposed to summary trial) does not permit any significant weighing of competing 

evidence, the claims for Transamerica/Allen Wong joint liability generally would likely 

have constituted a triable issue as well. 

Conclusion 

[125] The application for certification of this action as a class proceeding is 

dismissed.  Despite multiple amendments, the plaintiffs' Notice of Civil Claim fails to 

plead a proper cause of action against any of the defendants.  In the circumstances, 

the claims are therefore struck out and the action is dismissed. 
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[126] Costs will follow the event. 

"KENT J." 


