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Summary: 

On March 24, 2014, the Legislative Assembly unanimously passed a resolution 
accepting some, but not all, recommendations of the 2013 Judges Compensation 
Commission. It rejected recommendations regarding salary and pension and 
substituted salary increases of a lesser amount. The 2013 Commission’s 
recommendations were based on the salary and pension accrual rates in place by 
virtue of the Legislative Assembly’s response to the 2010 Commission. On 
March 27, 2015, this court in 2015 BCCA 136 quashed the Legislative Assembly’s 
resolution in respect to the 2010 Commission and ordered that the 2010 
recommendations be implemented. This increased both the salary and pension 
accrual rate from what was in place when the 2013 Commission drafted and 
delivered its report. 

The combined effect of the March 24, 2014 resolution and the March 27, 2015 court 
order is, effective April 1, 2014, a diminishment of salary and a lower pension 
accrual rate. 

The Attorney General appeals from an order quashing the March 24, 2014 resolution 
and remitting the issue to the Legislative Assembly. The Provincial Court Judges’ 
Association of British Columbia cross appeals the same order, seeking 
implementation of the 2013 Commission’s recommendations. 

Held: the matter must be remitted to the Legislative Assembly for reconsideration. 
The March 2014 resolution was based on legal obligations of salaries and benefits 
that later were altered by court order. The unprecedented situation calls for a 
practical and respectful approach. It would not be appropriate to consider the 
adequacy of the Government’s response while the underlying resolution is fatally 
flawed by its faulty foundation. The appeal is allowed only to the extent of removing 
certain conditions in the remittal order. 
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Reasons for Judgment of the Honourable Madam Justice Saunders: 

[1] The constitutional implications of the principle of judicial independence make 

the establishment of judicial salaries and benefits of more than usual delicacy. 

Judges are appointed by the executive branch of government on the authority of 

legislation enacted by the legislative branch, but are constrained from direct 

discussion with those branches on those subjects in the interests of the deep 

constitutional commitment to separation of powers and preservation of institutional 

independence: Reference re Remuneration of Judges of the Provincial Court of 

Prince Edward Island, et al, [1997] 3 S.C.R. 3, para. 134; Provincial Court Judges’ 

Assn. of New Brunswick v. New Brunswick (Minister of Justice) et al, 2005 SCC 44 

(“Bodner”).  

[2] At the same time, it is only the legislative branch (historically Parliament, in 

British Columbia named the Legislative Assembly) that has the authority for taxation 

and fiscal management. This principle, too, is a constitutional pillar of our 

parliamentary democracy. 

[3] How to square that circle has been addressed by the Supreme Court of 

Canada, this court, and other courts across Canada.  Of the many cases on the 

subject, P.E.I. Reference; Bodner; and Provincial Court Judges’ Association of 

British Columbia v. British Columbia (Attorney General), 2015 BCCA 136 (“Provincial 

Court Judges 2015”), are notable for this appeal.  

[4] This appeal concerns a resolution of the Legislative Assembly, having 

received a report and recommendations from the 2013 Judges Compensation 

Commission, establishing salaries, allowances and benefits for Provincial Court 

judges for the three years April 1, 2014 to March 31, 2017 and arises in 

unprecedented circumstances of a court order, made after the resolution, that 

materially altered the existing framework for judicial emoluments. I agree that the 

resolution of the Legislative Assembly should be quashed as the judge on judicial 

review concluded, and the matter remitted to the Legislative Assembly for fresh 
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consideration, but for different reasons. I consider Provincial Court Judges 2015 so 

altered the legal foundation for the Legislative Assembly’s resolution that, without 

fault to the parties or the Legislative Assembly, the resolution is fatally flawed as 

being based on an incorrect legal premise of the salaries and benefits applicable at 

the time the resolution was passed. In that circumstance and the Legislative 

Assembly never having had the opportunity to consider the issue of Provincial Court 

judges emoluments in the context of that court ordered framework, it would be wrong 

for us to pronounce on a resolution that takes as its base point for discussion, a 

state of affairs that has been erased by court order. The situation calls for an order 

remitting the matter to the Legislative Assembly for fresh consideration knowing the 

effect of Provincial Court Judges 2015. 

[5] It was said to us during the hearing that jurisprudence generally forbids the 

Legislative Assembly from considering new factual matters not existing at the time of 

a Commission’s work: PEI Reference and Bodner. This is so. There is, however, a 

difference between new facts, and a change of legal obligations. I consider it is 

always open for any person or institution, including, indeed particularly, a branch of 

government, to rely upon the law as it is known to them, in making a decision. 

Certainly where the matter has been determined by the courts, there is no barrier to 

directing the matter for reconsideration by the Legislative Assembly on that correct 

legal foundation. 

[6] Nor does this result tread upon the 2013 Commission’s work. Without fault to 

the 2013 Commission, the starting place was not as it thought. It is for the 

Legislative Assembly, armed with the new 2011-2014 salary grid and benefits, to 

consider the discussion of the issues and conclusions in the 2013 Commission’s 

report. 

[7] How did this all happen? The resolution of the Legislative Assembly in issue 

was the product of a legislative process set out in the Judicial Compensation Act, 

S.B.C. 2003, c. 59. By the Act, the Legislative Assembly triennially assigns the 

question of study and recommendation in respect to Provincial Court judges’ 

20
17

 B
C

C
A

 6
3 

(C
an

LI
I)



Provincial Court Judges’ Association of 
British Columbia v. British Columbia (Attorney General) Page 5 

 

salaries, allowances and benefits to a Judicial Judges Compensation Commission, 

an independent five person body. The Commission is obliged to receive evidence 

and submissions and to write a report with recommendations on the issues before it. 

It is made up of two persons nominated by the Minister (Attorney General), two by 

the Chief Judge of the Provincial Court, and a chairperson selected by those four 

individuals. The Commission’s terms of reference are defined in the Act. A 

preliminary report with recommendations must be delivered to the Attorney General 

and the Chief Judge, and thereafter a final report must be laid before the Legislative 

Assembly for response by the Legislative Assembly, all on a timetable established 

by the Act. Any response of the Legislative Assembly is by resolution. It may reject 

one or more recommendations and make a substitution, failing which the 

recommendations become the result. The Act directs payments from the 

consolidated revenue fund according to the resolution of the Legislative Assembly or 

the Commission report, whichever pertains. 

[8] In this case, the 2013 Commission process had concluded before the 2010 

Commission’s recommendations were legally settled, that is, there was overlap such 

that the salaries, allowances and benefits for the years addressed by the 2010 

Commission were still in doubt when the 2013 Commission and the Legislative 

Assembly addressed the years April 1, 2014 to March 31, 2017. The Legislative 

Assembly had rejected recommendations of the 2010 Commission, principally a 

recommendation for the third year that salaries be lifted by the three-year increase in 

the British Columbia Consumer Price Index (later determined to be 4.9%) and a 

recommendation the rate of annual pension accrual be increased from 3% to 3.5%. 

On judicial review, the Legislative Assembly’s first resolution was quashed and the 

matter was remitted to the Legislative Assembly. By its second resolution, the 

Legislative Assembly substituted the recommended consumer price index increase 

with a 1.5% increase for the third year, bringing the salary to $234,605 for the period 

ending March 31, 2014. The Provincial Court Judges’ Association sought judicial 

review of the second resolution, and an appeal followed. The appeal was not 

concluded until after the Legislative Assembly passed the resolution in issue in this 
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appeal. By Provincial Court Judges 2015, released March 27, 2015, this court 

ordered the implementation of the 2010 Commission’s recommendations. 

[9] Not being prescient and needing to start somewhere, the 2013 Commission, 

with the agreement of the parties, took as the starting point for its study and 

recommendations, the salary, allowances and benefits in effect March 31, 2014. 

Thus the 2013 Commission’s report was premised on a starting salary of $234,605 

and a 3% rate of pension accrual. This was in contrast to the salary increase of 4.9% 

for the third year, an increase that brought the salary for the year ending March 31, 

2014 to $242,464 (see 2016 BCSC 1420, para. 57), and the increase to 3.5% for the 

rate of pension accrual, ordered in Provincial Court Judges 2015. 

[10] Starting from a base of the salary and benefits in effect when it commenced 

its work, the 2013 Commission made eight recommendations. These included a 

recommendation that the pension accrual rate be enhanced from 3% to 3.25% per 

year of service, and salaries be lifted from $234,605 on the following schedule: 

effective April 1, 2014 a 2.9% lift to $241,500 

effective April 1, 2015 a 1.5% lift to $245,122 

effective April 1, 2016 a 2.0% lift to $250,024 

[11] The final report and recommendations of the 2013 Commission were laid 

before the Legislative Assembly, along with a document from the Attorney General 

setting out the Executive’s response and recommending acceptance of some, but 

not all, terms. In particular the response advised against the recommendations to 

increase the pension accrual rate, and recommended annual salary increases of 

1%, 1.5%, and 1.5% over the three years. 

[12] On March 24, 2014, after speeches by the Attorney General and the justice 

critic of Her Majesty’s Loyal Opposition, the Legislative Assembly unanimously 

passed a resolution rejecting the proposed increase to the rate of pension accrual 

and substituting the lower salary grid proposed in the Executive’s response, a grid 
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higher than the salary the government had proposed to the Commission. The 

resolution both set the salaries to be paid and spoke of those amounts as 

representing a lift. The resolution moved: 

That pursuant to section 6 (2) of the Judicial Compensation Act the 
Legislative Assembly: 

a. reject the following recommendations of the Report of the 2013 
Judges Compensation Commission as laid before this Assembly 
on February 18, 2014 as unfair and/or unreasonable for the 
reasons outlined in Government's Proposed Response to the 
Report of the 2013 Judges Compensation Commission filed in this 
House; and 

b. set the remuneration, allowances or benefits that are to be 
substituted for the rejected recommendations; 

as follows: 

1. The recommended salary for puisne judges for April 1, 2014 to March 
31, 2015 of $241,500, an increase of 2.9%, is rejected. The salary for 
April 1, 2014 to March 31, 2015 is set at $236,950, which is a 1.0% 
increase. 

2. The recommended salary for puisne judges for April 1, 2015 to March 
31, 2016 of $245,122, an increase of 1.5%, is rejected. The salary for 
April 1, 2015 to March 31, 2016 is set at $240,504, which is a 1.5% 
increase on the substituted salary for fiscal year 2014/15. 

3. The recommended salary for puisne judges for April 1, 2016 to March 
31, 2017 of $250,024, an increase of 2.0%, is rejected. The salary for 
April 1, 2016 to March 31, 2017 is set at $244,112, which is a 1.5% 
increase. 

4. The recommended increase in the pension accrual rate for judges 
from 3% to 3.25% effective April 1, 2014 is rejected. The pension 
accrual rate is set at 3%. 

5. Recommendation 5 that, effective April 1, 2014, government take 
steps to continue judges as active members in the Public Service 
Pension Plan to age 75 is accepted in part. Recommendation 5(d), to 
the extent that it applies to any retroactive measures, including return 
of pension payments, making back-contributions, or making interest 
payments, is rejected. 

That the Legislative Assembly accept the remaining recommendations 
contained in the report. 

       [Emphasis added.] 

[13] On March 27, 2015, this court released Provincial Court Judges 2015, 

Mr. Justice Harris dissenting. The majority, for reasons of Mr. Justice Chiasson, 
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concluded that the Legislative Assembly had not met its constitutional obligations in 

respect to judicial independence, and allowed the appeal. On the basis that the 

resolution before the court was the second one concerning the 2010 Commission’s 

recommendations, and having been advised judicial review likely would be sought of 

the resolution on the 2013 Commission’s report and recommendations, the majority 

ordered implementation of the recommendations of the 2010 Commission, without 

remittal to the Legislative Assembly. Thus, on March 27, 2015, the salary of 

provincial court judges increased by 4.9% for the year April 1, 2013 to March 31, 

2014, and the pension accrual rate became 3.5% for a year of service. As of April 1, 

2014, however, the resolution of the Legislative Assembly passed on March 24, 

2014, in respect to the 2013 Commission’s recommendations took effect for salaries 

and pension accrual rate after March 31, 2014. 

[14] In summary, the pension accrual rate started at 3% per year of service, was 

recommended by the 2010 Commission to move to 3.5% per year, remained at 3% 

per year by virtue of the two Legislative Assembly’s resolutions on the 2010 

Commission’s report, was recommended by the 2013 Commission to move to 3.25% 

per year effective April 1, 2014, was ordered to increase to 3.5% per year by 

Provincial Court Judges 2015 for the period covered by the 2010 Commission’s 

report, and then, by reason of the Legislative Assembly’s resolution of March 24, 

2014, was re-set to 3% per year. 

[15] The salary that was recommended and the actual salary in effect as a result 

of these over-lapping events is set out in the table below. In it JCC indicates the 

Commission, and LA indicates the Legislative Assembly: 
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Year 
(April 1 – 
March 31) 

2010 JCC 
Report 

LA resolution 
to 2010 JCC 

Report 

2013 JCC 
Report 

LA resolution 
to 2013 JCC 

Report 

By Order of 
this court 

Mar 27, 2015 

2013–2014 

Previous 
salary plus 
accumulated 
BC 
Consumer 
Price Index 
increase 

$234,605 
(previous 
salary plus 
1.5%) 

  $242,464 
(previous 
salary plus 
accumulated 
CPI increase 
estimated at 
4.9%) 

2014–2015 

  $241,500 
($234,605 
plus 2.9%) 

$236,950 
($234,605 
plus 1.0%) 

 

2015–2016 
  $245,122 

(1.5% lift) 
$240,504 
(1.5% lift) 

 

2016–2017 
  $250,024 

(2.0% lift) 
$244,112 
(1.5% lift) 

 

[16] Two things are notable in respect to the Legislative Assembly’s response to 

the 2013 Commission. First, the resolution of the Legislative Assembly demonstrates 

a unanimous intention to provide a salary increase to Provincial Court judges for 

each year covered by the 2013 Commission’s report which, although not to the level 

recommended, exceeded the government’s position before the Commission. 

Second, as the Table demonstrates, the combined effect of Provincial Court Judges 

2015 and the Legislative Assembly’s resolution in respect to the 2013 Commission’s 

recommendations was to increase the judges’ salary for the year 2013/14, and then 

decrease it for the years 2014/15 and 2015/16, even below the level recommended 

by the Commission for the year 2014/15. 

[17] The diminishment of salaries, and rate of pension accrual, not intended by the 

Legislative Assembly in March 2014, carries its own constitutional complexity. While 

reductions are contemplated by PEI Reference, the reasons for judgment of Chief 

Justice Lamer explain the special scrutiny applied to diminishments. Certainly one 

cannot say with any degree of confidence that the Legislative Assembly intended 

that comparative result. 
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[18] This quagmire of multiple reports, resolutions and court proceedings is set for 

the addition of another report and recommendations from the 2016 Commission. 

They have been provided to the Attorney General and the Chief Judge, but have not 

yet been laid before the Legislative Assembly. Counsel for the appellant advised that 

the Legislative Assembly is unlikely to act on the work of the 2016 Commission until 

the autumn because a provincial election is required this spring. 

[19] I have set out, perhaps in excessive detail, the sequence whereby the 

Legislative Assembly has passed a resolution that unintentionally had the effect of 

reducing the Provincial Court judges’ emoluments from those established by 

Provincial Court Judges 2015. Without fault on the part of the Commission or the 

Legislative Assembly, the resolution now exists in a make-believe landscape. It is 

these circumstances that persuade me it is inappropriate to dissect the response of 

the legislative branch of government to the 2013 Commission’s recommendations. 

Doing so would only give weight to what has become a false premise, further moving 

this process, already fraught with artificiality because the parties cannot negotiate 

with each other to resolve the tangle, into a world of pretend. That exercise of 

review, in my view, would fail to accord the respect owed by the courts to the 

Legislative Assembly. 

[20] These circumstances are unprecedented, and call for a practical, and 

respectful, approach. Certainly the Act does not contemplate such events as have 

occurred here. Doing the best I can with this out of the ordinary situation, and 

striving for resolution that addresses reality, I would quash the resolution of the 

Legislative Assembly and remit the 2013 Commission’s recommendations to it, 

considering Provincial Court Judges 2015 and the order entered in that appeal. 

[21] In reaching this conclusion, I recognize that much has been said ably by the 

parties for and against the resolution under review and the judge’s reasons for 

judgment. No doubt the ideas advanced as to the content required will inform the 

response provided by government, but I do not propose to address them, for to do 

so is to proceed further down what has become a make-believe path. 
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[22] The Provincial Court Judges’ Association has cross-appealed, seeking 

implementation of the recommendations. For the same reasons, I have not reviewed 

in detail the response provided to the 2013 Commission’s recommendations. I would 

not accede to the cross appeal. 

[23] Last, the appellant applies to adduce fresh evidence said to be relevant to 

one of the recommendations of the 2013 Commission. Given my view of the case, 

the proposed evidence is not capable of altering the result and thus, in my view, the 

application fails to meet the criteria of Palmer v. The Queen, [1980] 1 S.C.R. 759. 

[24] In conclusion, I agree the resolution should be quashed. I would allow the 

appeal only to the extent of deleting the second paragraph of the order and 

substituting therefore an order that the Final Report of the 2013 Judges 

Compensation Commission be remitted to the Legislative Assembly for 

reconsideration. I would dismiss the cross appeal, and I would dismiss the 

application to adduce fresh evidence. 

“The Honourable Madam Justice Saunders” 

I AGREE: 

“The Honourable Mr. Justice Frankel” 

I AGREE: 

“The Honourable Madam Justice Stromberg-Stein” 
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