
 

 

IN THE SUPREME COURT OF BRITISH COLUMBIA 

Citation: Cambie Forming Ltd. v. Accuform 
Construction Ltd., 

 2016 BCSC 266 

Date: 20160219 
Docket: S158988 

Registry: Vancouver 

Between: 

Cambie Forming Ltd. 

Plaintiff 

And 

Accuform Construction Ltd., Lower Mountain Construction Ltd.,  

Firewood Construction Ltd., South River Construction Ltd.,  
Elk Ridge Construction Ltd., Yellow Pine Construction Ltd., 
Martin Chee Lun Lo, Carmen Ka Mei Chiu, Paul Sun Lun Lo,  

Bernie Baier, Lionel Lau and Christopher Hon Fai Lee 

Defendants 

Before: Master Harper 

Reasons for Judgment 

Counsel for the Plaintiff: L. Martz 

K.A. Ferguson 

Counsel for the Defendants, Accuform 

Construction Ltd., Lower Mountain 
Construction Ltd., Firewood Construction 
Ltd., South River Construction Ltd., Elk Ridge 

Construction Ltd. and Yellow Pine 
Construction Ltd., Christopher Hon Fai Lee, 

Paul Sun Lun Lo and Carmen Ka Mei Chiu: 

P.J. O’Neill 

Defendant, Martin Chee Lun Lo: No Appearance 

Defendant, Bernie Baier: No Appearance 

Defendant, Lionel Lau: No Appearance 
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Place and Date of Hearing: Vancouver, B.C. 
January 15, 2016 

Place and Date of Judgment: Vancouver, B.C. 

February 19, 2016 
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INTRODUCTION 

[1] This is an application for particulars. The applicants are the corporate 

defendants, Accuform Construction Ltd., Lower Mountain Construction Ltd., 

Firewood Construction Ltd., South River Construction Ltd., Elk Ridge Construction 

Ltd. and Yellow Pine Construction Ltd. (collectively the “Yellow Pine Companies”), 

and three of the individual defendants, Carmen Ka Mei Chiu (“Ms. Chiu”), Paul Sun 

Lun Lo (“Paul Lo”), and Christopher Hon Fai Lee (“Mr. Lee”). 

[2] The plaintiff Cambie Forming Ltd. (“Cambie”) provides concrete forming and 

related services to real estate development companies in British Columbia. 

[3] The defendant Martin Chee Lun Lo (“Martin Lo”) is the former accounting 

manager for Cambie. The defendant Bernie Baier (“Mr. Baier”) is the former 

manager of Cambie. 

[4] Cambie claims that Martin Lo and Mr. Baier breached their employment 

contracts and fiduciary duties owed to Cambie by awarding contracts for forming-

related work to the Yellow Pine Companies without disclosing to Cambie that the 

Yellow Pine Companies were in fact, controlled by members of Martin Lo’s family. 

[5] The action also involves claims against the Yellow Pines Companies for 

breach of contract for failing to perform work in a good and workmanlike manner, 

failing to remedy defects in work performed by them, causing delays in the 

construction schedule, overcharging Cambie, and misusing the resources of Cambie 

for their own benefit. 

[6] The notice of civil claim also includes allegations of knowing assistance, 

inducing breach of contract, and conspiracy. 

[7] An understanding of the relationships amongst the parties is important 

because those relationships underlie both the action and this application: 

(a) Paul Lo is the brother of Martin Lo, and a director and president of two 

of the Yellow Pine Companies; 
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(b) Ms. Chiu is a former employee of Cambie, the wife of Paul Lo, and the 

sister-in-law of Martin Lo. Ms. Chiu is a director and president of four of 

the Yellow Pine Companies; 

(c) Lionel Lau (“Mr. Lau”) is a former administrator of Cambie; and 

(d) Mr. Lee is a director of five of the Yellow Pine Companies. 

[8] The litigation is in the early stages. The notice of civil claim was filed on 

October 30, 2015. The demand for particulars was delivered to counsel for the 

plaintiff on November 6, 2015. All of the defendants have filed responses to civil 

claim but document production has not yet occurred and examinations for discovery 

have not yet been scheduled.  

THE PARTICULARS SOUGHT 

[9] The paragraphs of the notice of civil claim about which particulars are sought 

are: 

25. During their employment with Cambie, Martin Lo and Bernie Baier 
oversaw the award to the Yellow Pine Companies of forming-related 
work at various development projects pursuant to contracts with 
Cambie (the “Yellow Pine Contracts”). 

45. Further, or in the alternative, at all material times, the Yellow Pine 
Companies, expressly or by implication or omission, represented to 
representatives of Cambie other than Martin Lo that they were arms-
length companies, independent of any personal relationship with 
Martin Lo (the “Representation”), and Cambie relied on the 
Representation and was induced by it to enter into the Yellow Pine 
Contracts. 

[10] The Representation is alleged to be “negligent and/or fraudulent”. 

[11] The Yellow Pine Companies, Ms. Chiu, Paul Lo, and Mr. Lee seek orders that 

Cambie provide particulars as follows:  

(a) With respect to paragraph 25 of the notice of civil claim, particulars of 

the “Yellow Pine Contracts”, including: 

i) The material terms of the Yellow Pine Contracts; 
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ii) The date the Yellow Pine Contracts were entered into; 

iii) Whether the Yellow Pine Contracts were oral, written, or a 

combination thereof; and 

iv) To the extent the Yellow Pine Contracts were oral, the identities 

of the individuals who entered into the Yellow Pine Contracts on 

behalf of the plaintiff and the corporate defendants. 

(b) With respect to paragraph 45 of the notice of civil claim, particulars of 

the alleged “Representation” including: 

v) Who made the Representation on behalf of the Yellow Pine 

Companies; 

vi) To whom the Representation was made; 

vii) When the Representation was made; and 

viii) Whether the Representation was oral or in writing. 

APPLICABLE LEGAL PRINCIPLES 

[17] Rule 3-7 of the Supreme Court Civil Rules sets out the requirements for 

particulars and the procedure for applying for particulars.  

[12] If the party pleading relies on misrepresentation or fraud, or if particulars may 

be necessary, full particulars, with dates and items if applicable, must be stated in 

the pleading: Rule 3-7(18).  

[13] Rule 3-7(20) states: 

(20) Particulars need only be pleaded to the extent that they are known at 
the date of pleading, but further particulars 

(a) may be served after they become known, and 

(b) must be served within 10 days after a demand is made in 
writing: Rule 3-7(20). 

[14] The court may order a party to serve further and better particulars of a matter 

stated in a pleading: Rule 3-7(22).  
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[15] Before applying to the court for particulars, a party must demand them in 

writing from the other party: Rule 3-7(23). 

[16] The leading case Cansulex Ltd. v. Perry, [1982] B.C.J. No. 369 (B.C.C.A.) 

sets out at paragraph 15 the function of particulars as follows: 

(1) to inform the other side of the nature of the case they have to meet as 
distinguished from the mode in which that case is to be proved; 

(2) to prevent the other side from being taken by surprise at trial; 

(3) to enable the other side to know what evidence they ought to be 
prepared with and to prepare for trial; 

(4) to limit the generality of the pleadings; 

(5) to limit and decide the issues to be tried, and as to which discovery is 
required, and 

(6) to tie the hands of the party so that he cannot, without leave, go into 
any matters not included. 

ISSUES 

[17] The issues that arise on this application are: 

(a) Are particulars with respect to the Yellow Pine Contracts necessary, or 

to fulfill the functions set out in Cansulex? 

(b) Are further particulars with respect to the Representation required in 

order to comply with Rule 3-7(18), or to fulfill the functions set out in 

Cansulex? 

DISCUSSION 

(a) Are particulars with respect to the Yellow Pine Contracts 

necessary, or to fulfill the functions set out in Cansulex? 

[18] The applicants submit that particulars of the Yellow Pine Contracts are 

necessary: 

a) to ascertain the total number of contracts that are at issue; 

b) to inform the applicants of the case they have to meet;  

c) to determine what discovery is required;  
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d) to determine what evidence to present at trial; and  

e) to tie Cambie’s hands so that it cannot advance claims about contracts 

that are not identified.  

[19] Cambie submits, on the other hand, that no further particulars are necessary 

because adequate particulars of the alleged breaches of contract have been 

pleaded, and the applicants were able to comprehensively respond to the allegations 

in their response to civil claim.  

[20] The demand for particulars was delivered to Cambie on November 6, 2015. 

Despite particulars not being provided, the applicants were able to respond to the 

notice of civil claim with detailed responses to the allegations of breach of contract in 

their response to civil claim filed November 7, 2015.  

[21] Overall, the response to the notice of civil claim of the applicants provides 

much more detail about the Yellow Pine Contracts than does the notice of civil claim. 

Given that the individuals to whom Cambie would normally look to in order to obtain 

details of the alleged breaches of the Yellow Pine Contracts are now adversaries, it 

is not surprising that Cambie says it cannot offer any further particulars at this time. 

More importantly, however, it is apparent from the detail of the response to the 

notice of civil claim that further particulars are not necessary in order to respond to 

the claim of breach of contract. 

[22] In their response to the notice of civil claim, in the “Defendants’ Version of 

Facts” section , the applicants respond specifically to paragraph 25 of the notice of 

civil claim. They allege that Cambie and one of the corporate defendants entered 

into a master oral agreement and set out with some detail the terms of that 

agreement. They further allege that other oral agreements flowed from the master 

oral agreement. Further, they allege there were written agreements between some 

of the parties. 

[23] The evidence as it currently stands is contradictory as to whether there were, 

or were not, any written contracts. The evidence of Cleris Lai, the current accounting 
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manager of Cambie, is that Mr. Baier and Mr. Lee told her there were no written 

contracts between Cambie and the Yellow Pine Companies, only rate schedules. 

Later, correspondence from counsel for the Yellow Pine Companies refers to some 

written contracts and even quotes from one of them. Further, as stated above, the 

applicants plead in their response to the notice of civil claim that there were written 

agreements. Counsel for Cambie describes these contradictory statements as a 

mystery. The conclusion I draw about this so-called mystery is that the applicants do 

not require particulars of the Yellow Pine Contracts because they have all the 

information they need to respond to the allegations and to conduct documentary and 

oral discovery.  

[24]  One of the Cansulex factors is “to tie the hands of the party so that he cannot 

without leave go into any matters not included”. In correspondence prior to this 

application, the applicants, through their counsel, sought an acknowledgment from 

Cambie that no one apart from the defendants Mr. Baier, Martin Lo or Mr. Lau has 

any current knowledge of the particulars requested. They say they are trying to 

determine what Cambie knows. Cambie responds to this request that its hands 

should not be tied at this early stage. 

[25] Cambie suggests that the applicants have an ulterior motive in applying for 

particulars: that the request for particulars is a veiled attempt to limit the scope of the 

allegations so as to prevent all the incriminating evidence against the applicants 

from coming out both during the discovery process and at trial. 

[26] In my view, if Cambie were forced to provide particulars of the Yellow Pine 

Contracts now, Cambie might have to state that it has no particulars. Cambie would 

then be unfairly boxed in if further information came to light that would require an 

application for an order for leave to go into matters not included in the particulars. 

Such a process would not assist the applicants, and would be expensive and 

inefficient. 

[27] Further details about the Yellow Pine Contracts will undoubtedly be revealed 

by both sides during the discovery process. If, through the document and oral 
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discovery process, further information comes to light, an application for further 

particulars might be appropriate. However, at this stage, the application is premature 

and should be adjourned generally. 

(b) Are further particulars with respect to the Representation required 
in order to comply with Rule 3-7(18) or to fulfill the functions set 

out in Cansulex? 

[28] The requirement to plead full particulars of an allegation of misrepresentation, 

including items and dates, is more stringent than the general requirement to plead 

particulars. This is because someone being accused of misconduct such as fraud is 

entitled to know the specific details of the allegations. 

[29] A plaintiff who pleads misrepresentation must plead the factual underpinnings 

for the allegations. These include the name of the party who made the 

representation, in what context the representation was made, when the 

representation was made, and to whom it was made: Harris et al v. Ray Kissack 

Memorial Housing Society et al, 2003 BCSC 1476 at paras. 26 and 27. 

[30] In the present case, the applicants submit that the factual underpinnings for 

the allegation of misrepresentation are missing. 

[31] The claim of misrepresentation in its current formulation does not fully comply 

with the requirements of Rule 3-7(18). Apart from naming the Yellow Pine 

Companies, Cambie does not name what individual or individuals made the 

Representation. The context of the Representation, the date of the Representation, 

and the names of the representatives of Cambie to whom the Representation was 

made are missing. These gaps are understandable for two reasons. First, the 

litigation is in its early stages and second, the individuals to whom Cambie would 

naturally turn to obtain the particulars are the former management team who are 

now adversaries. 

[32] Despite the lack of particularization in the notice of civil claim on the 

misrepresentation issue, the Yellow Pine Companies were able to respond to the 

allegation. In their response to the notice of civil claim, they deny owing any duty to 
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Cambie; they deny making the alleged representation; they assert that Cambie did 

not rely on the alleged representation; and they claim that Cambie suffered no loss 

as a result of any representations by them. Although the response is barely more 

than a general denial, it is a response nonetheless. 

[33] The applicants submit that Cambie must adduce some evidence as to why it 

cannot give particulars. They rely on Tour-Mate Technologies Corp. v. Syntronix 

Systems Ltd., [1993] B.C.J. No. 599 (B.C.S.C.). In that case, the defendants applied 

to strike allegations of conspiracy, or alternatively, for particulars. The plaintiffs 

submitted that they had pleaded with as much particularity as possible and wished to 

proceed to discovery at which time they hoped to identify additional material facts in 

support of their conspiracy claim. 

[34] Mr. Justice Brenner in Tour-Mate referred to Proconic Electronics Ltd. v. 

Wong (1985), 67 B.C.L.R. 237 (B.C.S.C.). In Proconic, the court held that a plaintiff 

who makes serious allegations of misconduct against someone who stands in a 

fiduciary relationship to him and who says he cannot give any particulars of those 

allegations must adduce some evidence even if very little in order to require a 

defendant to answer. Defendants are not to be called upon to answer a bald 

allegation of breach of fiduciary duty of which there is no evidence and of which no 

particulars are given.  

[35] The type of “very little” evidence contemplated by the court in Proconic was 

that the plaintiffs were unable to give particulars, but they believed that there was 

wrongdoing of the kind alleged in the plea and giving the grounds of that belief. 

[36] The issue in Tour-Mate was whether the plaintiffs had met this “even if very 

little” test in their pleadings and in the material filed on the motion (at para. 15). 

[37] The court held that the plaintiffs had met the standard imposed on a party 

prior to discovery. “While the defendants may well be entitled to the particulars 

sought after discovery and prior to the trial, at this stage, the plaintiffs’ pleadings and 

the affidavit material filed in support meet the test in Proconic and are sufficient to 
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enable the plaintiff to proceed to discovery and examine on those allegations” (at 

para. 17). 

[38] In the present case, the applicants say that, unlike the plaintiffs in Tour-Mate, 

Cambie has not provided affidavit material to satisfy the court that it cannot provide 

particulars, or that the particulars it has provided are sufficient at this stage. 

[39] However, there is no need for an affidavit of the kind contemplated by 

Proconic where the plaintiff has pleaded some particulars of the allegations of fraud 

and breach of fiduciary duty if those particulars are sufficient to satisfy the functions 

of particulars as outlined in Cansulex: Camfrey Resources Ltd. v. Werbes, [1993] 

B.C.J. No. 632, para. 30. 

[40] In Central Power Products v. 238022 B.C. Ltd. et al, 2003 BCSC 1088, the 

court summarizes the Cansulex factors, and says further at para. 20:  

[20] These considerations must, however, in a practical sense, be 
balanced against considerations that will allow the plaintiff to properly explore 
its claim, particularly where some of the information it needs to make out its 
claim may be in the hands of the defendant. In this respect Neptune Bulk 
Terminals (Canada) Ltd. v. Kilborn Engineering Pacific Ltd. quoting Mexican 
Northern Power Co. v. S. Pearson & Son (1914), 5 O.W.N. 648, per 
Middleton J., is instructive:  

Discovery is of necessity limited by the pleadings and by the 
particulars which may have been given under them. To order 
particulars at this stage would, I think, unfairly hamper the plaintiff. 
The plaintiff is entitled to search the conscience and the conduct 
of the defendant, its agent, to the utmost; and it is better that this 
should all be done before the final formulation of the particular 
charges to be investigated at the trial. If the particulars given in the 
pleadings turn out to be so vague and general as to be insufficient 
to direct the mind of the party to be examined for discovery to the 
real issues, this may create difficulty when the examination is on 
foot; but it seems to me to be better that this should be left to work 
itself out during the progress of the examination than that an 
attempt should be made unduly to tie the hands of the plaintiff at 
this stage. 

[41] Further, Cambie says that the applicants’ motives for seeking particulars are 

not for a legitimate purpose because they do not seek particulars of other serious 

misconduct claims. Why, Cambie asks, do the applicants need particulars of the 
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misrepresentation claim while they do not need particulars of the claims of knowing 

assistance, inducing breach of contract, and conspiracy which are not particularized 

to any greater degree than the claim for misrepresentation?  

[42] It is not possible to determine conclusively that the applicants do not have a 

legitimate purpose in seeking particulars. However, I conclude that there is reason to 

be concerned that the applicants’ motive may be to find out whether Cambie’s 

current officers, directors, employees and other potential witnesses have all the 

knowledge that the applicants have concerning the alleged misconduct. If 

information-gathering is the motive, it is not the proper function of particulars. 

Information-gathering should be pursued in oral and documentary discovery. 

[43] To order particulars at this stage would unduly tie the plaintiff’s hands. As in 

Central Power Products, I conclude that it is preferable to let the discovery process 

(including discovery of documents and examinations for discovery) proceed before 

ordering particulars because the discovery process may unearth the particulars that 

may, at present, be unknown to Cambie. Further, in the circumstances of this case, 

Cambie should be entitled to search the conscience of the applicants at discovery 

without being hindered by a premature narrowing of the scope of discovery. 

CONCLUSION 

[44] The applicants’ motion for compel particulars is adjourned generally.  

[45] The applicants will have liberty to re-apply after document discovery is 

complete and after Cambie has concluded its examinations for discovery. However, 

in order to avoid unreasonable delay, the applicants may re-apply after September 

30, 2016 if these steps have not been completed by then. 

[46] Costs of the application will be costs in the cause. 

“Master Harper” 
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